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PROVIDING  FOR  RECONCILIATION  PURSUANT  TO  SEC- 
TION 4  OF  THE  CONCURRENT  RESOLUTION  ON  THE 
BUDGET  FOR  THE  FISCAL  YEAR  1991 


October  16,  (legislative  day,  October  15),  1990. — Committed  to  the  Committee  of 
the  Whole  House  on  the  State  of  the  Union  and  ordered  to  be  printed 


Mr.  Panetta,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 

together  with 

ADDITIONAL,  MINORITY,  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  5835] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Budget,  to  whom  reconciliation  recom- 
mendations were  submitted  pursuant  to  section  4  of  House  Concur- 
rent Resolution  310,  the  concurrent  resolution  on  the  budget  for 
fiscal  year  1991,  having  considered  the  same,  report  the  bill  with- 
out recommendation. 

Statement  of  the  Committee  on  the  Budget 

The  Committee  on  the  Budget  to  whom  reconciliation  recommen- 
dations were  submitted  pursuant  to  section  4  of  H.  Con.  Res.  310, 
the  Concurrent  Resolution  on  the  Budget  for  Fiscal  Year  1991, 
having  considered  the  same,  reports  a  bill  embodying  those  recom- 
mendations. 

Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative 
to  the  vote  of  the  Committee  in  reporting  the  bill.  H.R.  5835  was 
ordered  reported  by  the  Committee  on  October  15,  1990,  by  voice 
vote,  without  recommendations,  with  a  quorum  being  present. 
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Budget  Authority  and  Cost  Estimates,  Including  Estimates  of 
Congressional  Budget  Office 

In  compliance  with  clause  7(a)  of  rule  XIII  and  clause  2(1)(3)(C)  of 
rule  XI  of  the  Rules  of  the  House  of  Representatives,  the  Commit- 
tee provides  that  information  furnished  by  the  Congressional 
Budget  Office  on  H.R.  5835,  and  required  to  be  included  therein, 
will  appear  in  the  explanation  of  the  various  titles  contained  in  the 
bill. 

Inflationary  Impact  Statement 

With  respect  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  believes  that  H.R.  5835  would 
not  have  an  inflationary  impact  on  prices  and  costs  in  the  oper- 
ation of  the  general  economy. 


Title  I — Committee  on  Agriculture 

U.S.  House  of  Representatives, 

Committee  on  Agriculture, 
Washington,  DC,  October  15,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

Washington,  DC. 

Dear  Mr.  Chairman:  We  are  transmitting  herewith  the  recom- 
mendations of  the  Committee  on  Agriculture  with  respect  to  the 
reconciliation  bill  for  fiscal  year  1991,  provided  for  under  House 
Concurrent  Resolution  310,  the  Concurrent  Resolution  on  the 
Budget— Fiscal  Year  1991. 

The  Committee  has  worked  diligently  to  achieve  the  deficit  re- 
duction required  of  it  for  fiscal  year  1991  in  the  face  of  changing 
rules  for  accounting  conventions  and  with  the  prospect  of  writing 
legislation  in  1991  in  light  of  expiring  farm  policy  provisions. 

The  Committee  has  based  its  recommendation  on  preliminary 
budget  estimates  by  the  Congressional  Budget  Office.  Should  these 
estimates  be  substantially  changed,  the  Committee  would  seek  to 
revisit  its  recommendations  so  that  the  original  deficit  reduction  ef- 
forts remain  intact. 

With  best  wishes,  we  are 
Sincerely, 

E  (Kika)  de  la  Garza, 

Chairman. 
Edward  R.  Madigan, 

Ranking  Minority  Member. 

Brief  Explanation 

Title  I,  as  reported  by  the  Committee  on  Agriculture,  contains 
provisions  to  reduce  Federal  expenditures  in  agricultural  and  relat- 
ed programs  in  fiscal  years  1991  through  1995. 

Reconciliation  Purpose  and  Need 

Title  I  of  this  Act  decreases  agriculture  and  related  program 
spending  in  order  to  reduce  the  federal  deficit  as  required  in  the 
1990  Concurrent  Resolution  on  the  Budget.  This  title  amends  titles 
I  through  XII,  XVI,  XVII,  and  XIX  through  XXVIII  of  S.  2830,  the 
1990  farm  bill,  as  passed  by  the  House.  Deficit  reduction  is 
achieved  by  reducing  spending  that  is  projected  to  occur  with  the 
enactment  of  S.  2830. 

Subtitle  A  changes  commodity  price  support  programs.  Section 
1101  establishes  a  new  program,  triple  base,  to  reduce  the  acreage 
on  which  a  producer  may  receive  deficiency  payments  but  may  still 
plant  any  crop  described  in  this  section  while  complying  with  an- 
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nounced  acreage  reduction  programs.  These  acreage  reduction  pro- 
grams are  restricted  by  minimum  levels  in  section  1104.  Spending 
is  also  projected  to  decline  because  planting  of  some  program  crops 
is  expected  to  decline  on  unpaid  acreage,  causing  the  price  to  rise 
and  reducing  payments  on  eligible  production. 

Section  1102  changes  the  calculation  for  the  deficiency  payment 
rate  from  the  difference  between  the  target  price  and  the  5-month 
average  market  price  to  the  12-month  average  market  price  for  the 
1991  through  1995  crops  of  wheat,  feed  grains  and  rice.  Spending  is 
projected  to  decline  because  the  12-month  price  is  expected  to  be 
higher  (10  cents  per  bushel  in  the  case  of  wheat  and  feed  grains) 
than  the  5-month  price,  thus  reducing  the  payment  rate. 

The  Secretary  of  Agriculture  is  directed  to  require  a  15  percent 
acreage  reduction  program  for  1991  crop  of  wheat.  This  will  limit 
planted  acreage  causing  both  the  price  to  rise  and  fewer  acres  be 
eligible  for  payment. 

Section  1105  establishes  a  soybean  loan  at  $5.25  and  a  loan  origi- 
nation fee  charged  to  users  of  the  soybean  loan  program.  The  col- 
lections of  the  fee  will  be  used  to  offset  the  costs  of  the  program. 
Section  1106  also  provides  origination  fees  for  users  of  the  sugar, 
honey,  peanut,  tobacco  and  wool  programs  to  offset  the  cost  of 
these  programs. 

Sections  1107,  1108  and  1109  delete  provisions  in  S.  2830  that  in- 
creased commodity  program  spending. 

Subtitle  B  reduces  the  spending  from  other  agricultural  pro- 
grams. Sections  1201  and  1202  reallocate  direct  and  guaranteed 
loans  made  by  the  Rural  Electrification  Administration  and  the 
Farmers  Home  Administration,  respectively.  Direct  loans  are  re- 
duced and  guaranteed  loans  are  increased,  reducing  federal  out- 
lays. 

User  fees  are  authorized  to  pay  for  Animal  and  Plan  Health  In- 
spection Service  inspections  provided  to  international  passengers 
who  return  to  the  United  States  with  agricultural  products  pur- 
chased overseas. 

Section  1204  reduces  the  level  of  the  Market  Promotion  Program 
required  in  Title  XII  of  S.  2830  from  $325  million  to  $200  million 
annually. 

Section  1205  restricts  the  acreage  on  which  a  producer  may  re- 
ceive payment  for  adopting  a  practice  of  rotating  certain  resource 
conserving  crops,  as  provided  in  Title  XVI  of  S.  2830. 

Subtitle  C  reauthorizes  nutrition  programs  in  Title  XVII  of  S. 
2830,  but  eliminates  the  increased  levels  that  were  provided. 

Subtitle  D  provides  certain  safeguards  for  agricultural  credit  and 
rural  development.  The  Committee  on  Agriculture  has  a  longstand- 
ing history  of  providing  for  farm  credit  and  other  agricultural 
credit,  in  addition  to  the  Committee's  other  duties.  Early  in  this 
century  the  Committee  reported  legislation  that  authorized  the  es- 
tablishment of  the  Farm  Credit  System  to  ensure  that  U.S.  agricul- 
ture had  a  reliable  and  competitive  source  of  capital.  The  Farm 
Credit  System  is  not  Government  owned  or  controlled.  The  System 
is  a  government-sponsored  entity  with  access  to  the  Nation's  cap- 
ital markets,  but  its  debt  issuances  are  guaranteed  by  the  Federal 
Government. 
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The  Committee's  keen  interest  in  providing  capital  for  farmers, 
the  agriculture  industry  generally,  and  rural  areas  has  continued 
unabated  to  this  day.  The  Committee  is  committed  to  maintaining 
the  access  of  the  Farm  Credit  System,  other  agriculturally  oriented 
government-sponsored  entities,  and  agricultural  government  corpo- 
rations to  the  Nation's  capital  markets  on  a  basis  that  will  allow 
them  to  perform  their  statutory  functions  in  a  timely,  efficient,  and 
effective  manner. 

Accordingly,  the  Committee  has  included  language  in  subtitle  D 
of  title  I  to  prohibit  the  interpretation  of  any  provision  of  the  Om- 
nibus Budget  Reconciliation  Act  of  1990  in  such  a  manner  that 
may  restrict  the  authority  of  any  government-sponsored  entity  or 
any  government  corporation  from  borrowing  funds  from,  or  issuing 
or  guaranteeing  obligations  on,  the  Nation's  capital  markets  rather 
than  from  the  United  States  Government.  To  require  such  borrow- 
ings to  be  exclusively  from  the  Government  during  the  current 
period  of  fiscal  constraints  would  be  unwise. 

Subtitle  D  of  title  I  also  provides  for  a  number  of  reports  de- 
signed to  assist  the  Committee  on  Agriculture  in  its  oversight  of 
matters  within  its  jurisdiction  as  authorized  under  the  Rules  of  the 
House  of  Representatives  for  the  purpose  of  assisting  the  Commit- 
tee in  reducing  future  budget  exposure  and  potential  budget  out- 
lays resulting  from  programs  within  the  Committee's  jurisdiction. 

Subtitle  E  provides  that  subtitles  A  through  C  will  cease  to  be 
effective  if  implementing  legislation  is  not  enacted  by  June  30, 
1992  for  an  agricultural  trade  agreement  under  the  Uruguay 
Round  of  multilateral  trade  negotiations  under  the  General  Agree- 
ment on  Tariffs  and  Trade.  This  provision  is  to  ensure  that  the  re- 
ductions in  agricultural  support  and  other  programs  under  the  Om- 
nibus Budget  Reconciliation  Act  of  1990  (OBRA  of  1990)  neither 
prejudice  the  ongoing  Uruguay  Round  negotiations  nor  result  in 
the  United  States  losing  competitiveness  in  world  markets  if  there 
are  no  disciplines  on  agriculture  agreed  to  in  the  Uruguay  Round. 

Without  such  a  provision,  the  OBRA  of  1990  could  prejudice  the 
Uruguay  Round  negotiations  by  appearing  to  limit  the  flexibility  of 
United  States  negotiators  concerning  the  timing  and  size  of  any  re- 
ductions undertaken  by  the  United  States  under  such  an  agree- 
ment. Similarly,  if  there  is  no  Uruguay  Round  agreement  on  agri- 
culture, other  countries  would  remain  free  to  continue  current 
levels  of  suuport  to  agriculture  while  the  United  States  would  be 
providing  decreasing  levels  of  support  with  consequent  reductions 
in  market  share  and  competitiveness. 

Section-by-Section  Analysis 
title  i — committee  on  agriculture 
Section  1001 — Short  title  and  table  of  contents 

Section  1001  provides  that  title  I  of  the  Act  may  be  cited  as  the 
"Agricultural  Reconciliation  Act  of  1990"  and  lays  out  the  table  of 
contents  of  the  bill. 
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Section  1002 — Application  of  provisions 

Section  1002  provides  that,  for  purposes  of  the  Omnibus  Reconcil- 
iation Act  of  1990,  the  provisions  of  title  I  of  the  bill,  where  appli- 
cable, shall  be  considered  to  be  amendments  to  S.  2830,  the  Food 
and  Agricultural  Resources  Act  of  1990,  as  amended  by  the  House 
of  Representatives  and  passed  on  August  4,  1990  (legislative  day  of 
August  3). 

Subtitle  A — Commodity  Programs 
Section  1101 — Triple  Base  for  Deficiency  Payments 

Section  1101(a)  requires  the  Secretary  of  Agriculture  (hereinafter 
referred  to  as  the  "Secretary"),  in  making  available  to  producers 
deficiency  payments  otherwise  authorized  by  law  for  each  of  the 
1992  through  1995  crops  of  wheat,  feed  grains,  upland  cotton,  and 
rice,  to  compute  the  amount  of  such  payments  by  multiplying — 

(1)  the  payment  rate  for  such  commodity;  by 

(2)  the  payment  acres  for  the  crop  (as  determined  under  sec- 
tion 1101(b));  by 

(3)  the  farm  program  payment  yield  for  the  crop  for  the 
farm. 

Section  1101(b)  provides  that,  for  purposes  of  section  1101(a)(2), 
the  payment  acres  for  a  crop  shall  be  the  number  of  acres  planted 
to  the  crop  for  harvest  within  the  number  of  acres  obtained  by 
multiplying — 

(1)  the  individual  crop  acreage  for  the  crop;  by 

(2)  the  base  reduction  percentage  (as  determined  under  sec- 
tion 1101(c)),  less  the  quantity  of  reduced  acreage  (as  deter- 
mined under  section  1101(d)(1)). 

Section  1101(c)  requires,  for  purposes  of  section  1101(b)(1)(B),  the 
base  reduction  percentage  to  be — 

(1)  in  the  case  of  each  of  the  1992  and  1993  crops,  15  percent; 

(2)  in  the  case  of  the  1994  crop,  20  percent;  and 

(3)  in  the  case  of  the  1995  crop,  25  percent. 

Section  1101(d)(1)  requires,  for  purposes  of  section  1101(b)(2),  the 
quantity  of  reduced  acreage  for  a  crop  to  be  the  number  of  acres 
devoted  to  conservation  uses  that  is  determined  by  multiplying — 

(A)  the  crop  acreage  base;  by 

(B)  the  percentage  reduction  required  by  the  Secretary  under 
an  acreage  limitation  program  announced  by  the  Secretary. 

Section  1101(d)(2)  provides  that  the  acreage  remaining  on  a  farm 
after  deducting  the  reduced  acreage  under  section  1101(d)(1)  herein- 
after in  section  1101  referred  to  as  1  'permitted  acreage". 

Section  1101(e)  requires  the  Secretary  to  permit  producers  on  a 
farm  to  plant  on  permitted  acreage  for  which  the  producers  do  not 
receive  deficiency  payments — 

(1)  wheat,  feed  grains,  cotton,  or  rice; 

(2)  soybeans,  sunflower,  canola,  rapeseed,  safflower,  flaxseed, 
mustard  seed,  or  any  other  oilseeds  the  Secretary  may  desig- 
nate; 

(3)  sweet  sorghum,  popcorn,  guar,  sesame,  castor  beans, 
crambe,  plantago  ovato,  triticale,  rye,  guayule,  milkweed, 
mung  bean,  meadowfoam,  jojoba,  or  kenaf; 
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(4)  commodities  grown  for  experimental  purposes,  as  deter- 
mined by  the  Secretary; 

(5)  commodities  for  which  no  substantial  domestic  production 
or  market  exists,  as  determined  by  the  Secretary;  or 

(6)  any  experimental  crop,  including  annual  herbaceous,  or 
short-rotation  woody  crops,  the  production  of  which  the  Secre- 
tary determines  is  necessary  to  meet  demand  or  anticipated 
demand  for  ethanol  or  other  biofuels  production. 

Section  1101(f)(1)  requires  that  producers  on  a  farm  who  devote 
permitted  acreage  (for  which  the  producers  do  not  receive  deficien- 
cy payments)  to  program  crops  described  in  section  1101(e)(1)  will  be 
eligible  for  loans  under  the  Agricultural  Act  of  1949  with  respect  to 
the  permitted  acreage  devoted  to  such  crops. 

Section  1101(f)(2)  provides  that  producers  on  a  farm  who  devote 
permitted  acreage  (for  which  the  producers  do  not  receive  deficien- 
cy payments)  to  oilseeds  described  in  section  1101(e)(2)  shall  be  in- 
eligible for  loans  under  the  Agricultural  Act  of  1949  with  respect  to 
the  acreage  so  devoted  to  such  oilseeds. 

Section  1102 — Calculation  of  deficiency  payments  based  on  12- 
month  average 

Section  1102  requires  that,  for  purposes  of  calculating  deficiency 
payments  for  each  of  the  1991  through  1995  crops  of  wheat,  feed 
grains,  and  rice,  the  payment  rate  for  a  crop  will  be  the  amount  by 
which  the  established  price  for  the  crop  exceeds — 

(1)  in  the  case  of  wheat  and  feed  grains,  the  higher  of — 

(A)  the  lesser  of— 

(i)  the  national  weighted  average  market  price  re- 
ceived by  producers  during  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary;  or 

(ii)  the  national  weighted  average  market  price  re- 
ceived by  producers  during  the  first  5  months  of  the 
marketing  year  for  the  crop,  as  determined  by  the  Sec- 
retary, plus  10  cents  per  bushel;  or 

(B)  the  loan  level  determined  for  the  crop;  and 

(2)  in  the  case  of  rice,  the  higher  of— 

(A)  the  national  average  market  price  received  by  pro- 
ducers during  the  marketing  year  for  the  crop,  as  deter- 
mined by  the  Secretary;  or 

(B)  the  loan  level  determined  for  the  crop. 

Section  1103 — Acreage  reduction  program  for  1991  crop  of  wheat 

Section  1103  requires  the  Secretary,  as  soon  as  practicable  after 
the  date  of  enactment,  to  announce  an  acreage  limitation  program 
for  the  1991  crop  of  wheat  under  which  the  acreage  planted  to 
wheat  for  harvest  on  a  farm  would  be  limited  to  the  wheat  crop 
acreage  base  for  the  farm  for  the  crop  reduced  by  15  percent. 

Section  1104 — Acreage  reduction  programs  for  1992  through  1995 
crops  of  wheat,  feed  grains,  upland  cotton,  and  rice 

Section  1104  requires  the  Secretary  to  announce  an  acreage  limi- 
tation program  for  each  of  the  1992  through  1995  crops  of— 
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(1)  wheat  under  which  the  acreage  planted  to  wheat  for  har- 
vest on  a  farm  would  be  limited  to  the  wheat  crop  acreage  base 
for  the  farm  for  the  crop  reduced  by — 

(A)  in  the  case  of  the  1992  crop  of  wheat,  not  less  than  6 
percent; 

(A)  in  the  case  of  the  1993  crop  of  wheat,  not  less  than  5 
percent; 

(B)  in  the  case  of  the  1994  crop  of  wheat,  not  less  than  7 
percent;  and 

(C)  in  the  case  of  the  1995  crop  of  wheat,  not  less  than  5 
percent; 

(2)  corn,  grain  sorghum,  barley,  and  oats  under  which  the 
acreage  planted  to  the  respective  feed  grain  for  harvest  on  a 
farm  would  be  limited  to  the  respective  feed  grain  crop  acreage 
base  for  the  farm  for  the  crop  reduced  by  not  less  than  IV2  per- 
cent; 

(3)  upland  cotton  under  which  the  acreage  planted  to  upland 
cotton  for  harvest  on  a  farm  would  be  limited  to  the  upland 
cotton  crop  acreage  base  for  the  farm  for  the  crop  reduced  by — 

(A)  in  the  case  of  the  1992  crop  of  upland  cotton,  not  less 
than  15  percent;  and 

(B)  in  the  case  of  each  of  the  1993,  1994,  and  1995  crops 
of  upland  cotton,  not  less  than  20  percent;  and 

(4)  rice  under  which  the  acreage  planted  to  rice  for  harvest 
on  a  farm  would  be  limited  to  the  rice  crop  acreage  base  for 
the  farm  for  the  crop  reduced  by— 

(A)  in  the  case  of  the  1992  crop  of  rice,  not  less  than  18.5 
percent; 

(B)  in  the  case  of  the  1993  crop  of  rice,  not  less  than  15 
percent; 

(C)  in  the  case  of  the  1994  crop  of  rice,  not  less  than  14 
percent;  and 

(D)  in  the  case  of  the  1995  crop  of  rice,  not  less  than  10 
percent, 

unless  the  Secretary  certifies  to  Congress  that  a  lower  percentage 
is  required  in  any  such  crop  year  due  to  unusual  market  condi- 
tions. 

Section  1105 — Soybean  marketing  loan 

Section  1105(a)  requires  the  Secretary  to  support  the  price  of  soy- 
beans through  loans  in  each  of  the  1991  through  1995  marketing 
years  at  a  level  of  not  less  than  $5.25  per  bushel. 

Section  1105(b)(1)  requires  the  Secretary  to  charge  the  producer  a 
loan  origination  fee  in  connection  with  making  a  loan  under  sec- 
tion 1105(a)  equal  to  not  more  7  percent  of  the  amount  of  the  loan. 

Section  1105(b)(2)  requires  the  Secretary,  if  the  Secretary  charges 
a  loan  origination  fee  for  loans  made  for  a  crop  of  soybeans  under 
paragraph  (1)  and  makes  loan  deficiency  payments  for  the  crop,  to 
reduce  the  amount  of  any  such  loan  deficiency  payment  by  an 
amount  equal  to  the  amount  of  the  loan  origination  fee. 

Section  1105(c)  requires  that,  notwithstanding  any  other  provi- 
sion of  this  section,  the  effective  loan  rate  for  a  crop  of  soybeans 
(calculated  as  the  loan  level  for  the  crop  less  any  loan  origination 
fees)  under  this  section,  may  not  be  more  than  $4.87  per  bushel. 
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Section  1106 — Loan  origination  and  program  service  fees 

Section  1106(a)  authorizes  the  Secretary,  effective  for  each  of  the 
1991  through  1995  crops  of  sugarcane,  sugar  beets,  honey,  peanuts, 
and  tobacco  producers,  to  charge  such  producers  a  loan  origination 
fee  for  a  price  support  loan  for  such  crops  of  up  to  3  percent  of  the 
amount  of  the  loan. 

Section  1106(b)  authorizes  the  Secretary,  effective  for  the  1991 
through  1995  crops,  to  charge  wool  and  mohair  producers  a  pro- 
gram service  fee  of  up  to  1  percent  of  the  payment  for  the  crop  in 
connection  with  furnishing  price  support  to  such  producers. 

Section  1107 — Proven  yields  for  1991  through  1995  crops  of  feed 
grains 

Section  1107  prohibits  the  Secretary,  effective  for  each  of  the 
1991  through  1995  crops  of  feed  grains,  from  calculating  farm  pro- 
gram payment  yields  on  the  basis  of  the  actual  yields  of  feed 
grains,  as  provided  in  section  505(a)  of  the  Agricultural  Act  of  1949 
(as  amended  by  section  1131  of  S.  2830  (as  passed  by  the  House  of 
Representatives  on  August  3,  1990)). 

Section  1108 — End  rows  to  meet  acreage  reduction  requirements 

Section  1108  prohibits  producers  from  being  allowed  to  meet 
acreage  limitation  or  set-aside  requirements  by  idling  end  rows,  as 
provided  in  section  1122  of  S.  2830  (as  passed  by  the  House  of  Rep- 
resentatives on  August  3,  1990). 

Section  1109 — Surface  reservoir  encouragement  program  and  other 
savings 

Section  1109(a)  prohibits  the  Secretary  from  establishing  a  pro- 
gram to  encourage  surface  reservoirs,  as  provided  in  subtitle  C  of 
title  XI  of  S.  2830  (as  passed  by  the  House  of  Representatives  on 
August  3,  1990). 

Section  1109(b)  provides  for  a  reduction  in  the  price  received  by 
producers  for  all  milk  produced  in  the  United  States  and  marketed 
by  producers  for  commercial  use.  The  amount  of  the  reduction  will 
be  5  cents  per  hundredweight  during  calendar  year  1991  and  11.25 
cents  per  hundredweight  during  calendar  years  1992  through  1995. 

Subtitle  B — Other  Agricultural  Programs 
Section  1201 — Allocation  of  direct  and  guaranteed  REA  loans 

Section  1202  amends  section  302  of  the  Rural  Electrification  Act 
of  1936  to  require,  notwithstanding  any  other  provision  of  such  Act, 
for  each  of  fiscal  years  1991  through  1995,  that  not  less  than  25 
percent  of  the  amount  in  the  Rural  Electrification  and  Telephone 
Revolving  Fund  may  be  used  to  guarantee  loans,  or  accommodate 
or  subordinate  liens  or  mortgages,  in  accordance  with  section  306, 
and  to  require  that  such  loans  be  guaranteed  at  99  percent  of  the 
value  of  the  loan. 

Section  1202 — Allocation  of  direct  and  guaranteed  FmHA  loans 

Section  1202  requires  the  Secretary,  for  each  of  fiscal  years  1991 
through  1995,  to— 
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(1)  reduce  the  amounts  otherwise  made  available  for  insured 
loans  made  from  the  Agricultural  Credit  Insurance  Fund  es- 
tablished under  section  309  of  the  Consolidated  Farm  and 
Rural  Development  Act  by — 

(A)  $  for  fiscal  year  1991; 

(B)  $  for  fiscal  year  1992; 

(C)  $  for  fiscal  year  1993; 

(D)  $  for  fiscal  year  1994;  and 

(E)  $  for  fiscal  year  1995;  and 

(2)  use  the  funds  made  available  in  each  of  the  fiscal  years  to 
guarantee  loans  made  from  the  Fund. 

Section  1203 — APHIS  inspection  user  fee  on  international  passen- 
gers 

Section  1203(a)  authorizes  the  Secretary  to  prescribe  and  collect 
fees  to  cover  the  cost  of  providing  agricultural  quarantine  and  in- 
spection services  in  connection  with  the  arrival  at  a  port  in  the 
customs  territory  of  the  United  States,  or  the  preclearance  or 
preinspection  at  a  site  outside  the  customs  territory  of  the  United 
States,  of  an  international  passenger. 

Section  1203(b)  requires  any  person  who  collects  a  fee  under  sec- 
tion 1203  to  remit  the  fee  to  the  Treasury  of  the  United  States 
prior  to  the  date  that  is  31  days  after  the  close  of  the  calendar 
quarter  in  which  the  fee  is  collected. 

Section  1203(c)(1)  establishes  an  "Agricultural  Quarantine  Inspec- 
tion User  Fee  Account"  (Account),  in  the  Treasury  of  the  United 
States  that  will  be  a  no-year  fund  for  the  use  of  the  Secretary  for 
quarantine  or  inspection  services  under  this  section. 

Section  1203(c)(2)(A)  requires  that  all  fees  collected  under  section 
1203(c)  be  deposited  in  the  Account. 

Section  1203(c)(2)(B)  requires  the  Secretary  of  the  Treasury  to  use 
the  Account  to  provide  reimbursements  to  any  appropriations  ac- 
counts that  incur  the  costs  associated  with  the  services  authorized 
in  section  1203(a)  if  such  amounts  are  provided  in  advance  in  ap- 
propriations acts. 

Section  1203(c)(2)(C)  requires  Secretary  of  the  Treasury  to  make 
reimbursement  under  section  1203(c)(2)(B)  on  a  quarterly  basis.  Sec- 
tion 1203(c)(2)(C)  further  requires  amounts  required  to  be  reim- 
bursed under  section  1203(c)(2)(B)  to  be  made  on  the  basis  of  esti- 
mates made  by  the  Secretary  of  the  expenses  described  in  section 
1203(c)(2)(B)  that  are  incurred  by  the  Secretary  in  the  3-month 
period  immediately  preceding  the  reimbursement. 

Section  1203(c)(2)(D)  requires  reimbursements  made  under  sec- 
tion 1203(c)(2)(B)  to  be  made  to  the  extent  necessary  to  correct  prior 
estimates  that  were  in  excess  of,  or  less  than,  the  amount  required 
to  be  reimbursed  under  section  1203(c)(2)(C). 

Section  1203(d)  requires  the  Secretary  to  adjust  the  amount  of 
the  fees  to  be  assessed  under  section  1203  to  reflect  the  cost  to  the 
Secretary  in  administering  section  1203,  carrying  out  the  activities 
at  ports  in  customs  territory  of  the  United  States  and  preclearance 
and  preinspection  sites  outside  the  customs  territory  of  the  United 
States  in  connection  with  the  provision  of  agricultural  quarantine 
inspection  services,  and  maintaining  a  reasonable  balance  in  the 
Account. 
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Section  1204 — Market  promotion  program 

Section  1204  prohibits  the  Commodity  Credit  Corporation  from 
making  assistance  available  to  carry  out  the  market  promotion  pro- 
gram established  under  section  202  of  the  Agricultural  Trade  Act 
of  1978  (as  amended  by  section  1221(a)  of  S.  2830  (as  passed  by  the 
House  of  Representatives  on  August  3,  1990))  at  a  level  in  excess  of 
$200,000,000  for  each  of  the  fiscal  years  1991  through  1995. 

Section  1205 — Integrated  farm  management  program  option 

Section  1205  directs  the  Secretary  to  make  fair  and  equitable  ad- 
justments in  acreage  limitation  or  set-aside  requirements  applica- 
ble to  producers  participating  in  the  integrated  farm  management 
program  option  established  under  section  1611  of  S.  2830  (as  passed 
by  the  House  of  Representatives  on  August  3,  1990). 

Subtitle  C — Food  Stamp  and  Related  Provisions 
Section  1301 — Amendments  to  the  Food  Stamp  Act  of  1977 

Section  1301(a)  amends  section  16(h)(1)  of  the  Food  Stamp  Act  of 
1977  (hereinafter  referred  to  as  the  "Act")  to  extend  through  fiscal 
year  1995  the  requirement  that  the  Secretary  allocate  among  State 
agencies  $75  million  annually  for  state  agencies  to  carry  out  the 
food  stamp  employment  and  training  program. 

Section  1301(b)  amends  section  17(b)(1)  of  the  Act  of  1977  to 
extend  the  authority  for  the  Secretary  to  conduct  pilot  projects  de- 
signed to  test  program  changes  that  might  increase  the  efficiency 
of  the  food  stamp  program. 

Section  1301(c)  amends  18(a)(1)  of  the  Act  to  authorize  to  be  ap- 
propriated for  each  of  the  fiscal  years  1991  through  1995  such  sums 
as  may  be  necessary  to  carry  out  the  Act. 

Section  1301(d)  amends  section  19(a)(1)(A)  of  the  Act  by  changing 
the  amount  the  Secretary  is  required  to  pay  to  the  Commonwealth 
of  Puerto  Rico  for  food  assistance,  out  of  sums  appropriated  under 
the  Act,  to  $974,000,000  for  fiscal  year  1991,  $1,013,000,000  for  fiscal 
year  1992,  $1,051,000,000  for  fiscal  year  1993,  $1,091,000,000  for 
fiscal  year  1994,  and  $1,133,000,000  for  fiscal  year  1995. 

Section  1302 — Commodity  distribution  and  supplemental  food  pro- 
grams 

Section  1302(1)  amends  the  Agriculture  and  Consumer  Protection 
Act  of  1973  to  extend  the  authority  for  the  Secretary  to  purchase 
and  distribute  agricultural  commodities  to  maintain  the  traditional 
levels  of  assistance  for  food  programs. 

Section  1302(2)  amends  the  Agriculture  and  Consumer  Protection 
Act  of  1973  to  extend  through  fiscal  year  1995  the  requirement 
that  the  Secretary  provide  to  the  State  agencies  administering  the 
commodity  supplemental  food  program  (CSFP)  funds  appropriated 
from  the  general  fund  of  the  Treasury  in  amounts  equal  to  the  ad- 
ministrative costs  of  State  and  local  agencies  in  operating  the  pro- 
gram. Such  amounts  may  not  exceed  15  percent  of  the  amount  ap- 
propriated for  CSFP  and  the  value  of  all  commodities  donated  by 
the  Secretary  to  State  and  local  agencies  that  are  provided  without 
charge  or  credit  for  distribution. 
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Section  1303 — Distribution  of  surplus  commodities  to  special  nutri- 
tion projects;  processing  agreements 

Section  1303  amends  section  1114(a)(2)(A)  of  the  Agriculture  and 
Food  Act  of  1981  to  extend  through  September  1995  the  require- 
ment that  the  Secretary  encourage  consumption  of  commodities 
that  are  made  available  without  charge  or  credit  under  any  nutri- 
tion program  administered  by  the  Secretary  through  agreements 
with  private  companies  under  which  the  commodity  is  reprocessed 
into  end-food  products  for  use  by  eligible  recipient  agencies. 

Section  1304—TEFAP  reauthorization 

Section  1304  extends  the  Temporary  Emergency  Food  Assistance 
Act  of  1983  through  the  1995  fiscal  year. 

Section  1305 — Nutrition  education  authorization 

Section  1305  reauthorizes  through  fiscal  year  1995  the  Nutrition 
Education  Program  and  authorizes  $8  million  for  each  of  the  fiscal 
years  1991  through  1995  to  carry  out  the  program. 

Subtitle  D — Agriculture  Committee  Oversight  of  Credit 

Section  H01 — Credit  activities  of  government  agencies  and  instru- 
mentalities 

Section  1401  prohibits  any  provision  of  this  Act  and  any  amend- 
ment made  by  this  Act  to  chapter  31  of  title  31,  United  States 
Code,  or  any  other  provision  of  law,  which  would  have  the  effect  of 
restricting  the  authority  of  any  corporation  owned  in  whole  or  in 
part  by  the  Federal  Government,  such  as  the  Commodity  Credit 
Corporation,  the  Federal  Crop  Insurance,  the  Federal  Farm  Credit 
Funding  Corporation,  or  the  Federal  Farm  Credit  System  Assist- 
ance Board,  or  any  privately  owned  Government-sponsored  entity, 
such  as  a  Farm  Credit  Bank,  the  Federal  Bank  for  Cooperatives,  or 
the  Federal  Agricultural  Mortgage  Corporation  from  borrowing 
from  or  issuing  obligations  to  any  person  other  than  the  Secretary 
of  the  Treasury  or  guaranteeing  any  obligation  issued  by  any 
person  from  taking  effect. 

Section  1401(b)  prohibits,  notwithstanding  any  other  provision  of 
this  Act  or  any  amendment  made  by  this  Act  to  any  other  provi- 
sion of  law,  any  officer  or  employee  of  the  United  States  from 
taking  any  action  which  would  have  the  effect  of  implementing  any 
provision  of,  or  any  amendment  made  by,  this  Act  which  is  de- 
scribed in  section  1401(a). 

Section  1401(c)  requires  that  any  person  violating  this  section, 
upon  conviction,  will  be  subject  to  a  fine  of  not  more  than  $10,000 
or  to  imprisonment  for  not  more  than  one  year,  or  both,  and  if  an 
officer  or  employee  of  the  Federal  Government,  shall  be  removed 
from  office. 

Section  1402 — Report  on  farm  credit  and  the  issuance  of  related 
notes  and  the  redemption  thereof 

Section  1402(a)  requires,  in  order  to  assist  the  Committee  on  Ag- 
riculture of  the  House  of  Representatives  in  its  oversight  of,  and 
legislative  activities  with  respect  to,  farm  credit  and  the  issuance  of 
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related  notes  and  the  redemption  thereof,  and  to  reduce  the  costs 
associated  with  credit  activities  and  the  issuance  and  redemption  of 
notes,  the  Secretary  of  the  Treasury  to  submit  an  annual  report  to 
the  Committee  on  Agriculture  of  the  House  of  Representatives  on 
the  credit  activities  of  the  Secretary  and  the  policies  of  the  Secre- 
tary with  respect  to  the  issuance  and  redemption  of  notes. 

Section  1402(b)  requires  such  annual  report  by  the  Secretary  of 
the  Treasury  under  section  1402(a)  to — 

(1)  describe  the  policies  with  respect  to  the  credit  activities  of 
the  Department  of  the  Treasury  and  their  effect  on  availability 
and  affordability  of  farm  credit; 

(2)  describe  the  policies  of  the  Secretary  and  the  Department 
with  respect  to  the  issuance  and  redemption  of  notes  and  the 
effect  of  such  policies  on  the  availability,  affordability  and  de- 
livery of  farm  credit; 

(3)  contain  a  report  on  the  amount  of  the  costs,  as  deter- 
mined by  the  Secretary  of  such  credit  activities  and  the  issu- 
ance and  redemption  of  notes; 

(4)  identify  actions  taken  by  the  Secretary  to  reduce  costs  as- 
sociated with  such  credit  activities  and  the  issuance  and  re- 
demption of  notes  during  the  period  covered  by  such  report 
with  special  emphasis  on  the  effect  of  such  actions  on  the 
availability  and  affordability  of  farm  credit;  and 

(5)  include  any  recommendations  for  legislative  action  which 
would  reduce  the  costs  associated  with  the  credit  activities  of 
the  Department  of  the  Treasury  and  the  issuance  and  redemp- 
tion of  notes  with  special  emphasis  as  they  relate  to  the  avail- 
ability, affordability,  and  delivery  of  farm  credit. 

Section  1402(c)  requires  that  the  annual  report  required  to  be 
made  by  the  Secretary  of  the  Treasury  under  section  1402(a)  to  con- 
tain an  analysis  of  the  effect  of— 

(1)  government  credit  activities;  and 

(2)  government  policies  with  respect  to  the  issuance  and  re- 
demption of  notes, 

on  private  farm  credit  activities. 

Section  1402(d)(1)  requires  the  Secretary  of  the  Treasury,  in  de- 
termining the  cost  of,  and  in  identifying  methods  for  reducing  the 
cost  of,  credit  activities  and  the  issuance  and  redemption  of  notes 
and  their  effect  on  farm  credit,  the  Secretary  of  the  Treasury  shall 
quantify  the  cost  associated  with  each  type  of  credit  activity  and 
note. 

Section  1402(d)(2)  requires  the  Secretary  of  the  Treasury,  in 
quantifying  the  costs  involved  with  each  type  of  credit  activity  and 
note  pursuant  to  paragraph  (1),  to  determine — 

(A)  the  volume  of  each  type  of  credit  activity  and  note;  and 

(B)  the  costs  involved  with  each  type  of  credit  activity  and 
the  issuance  and  redemption  of  each  type  of  note  with  respect 
to  any  relevant  factor,  including — 

(i)  credit  cost; 

(ii)  interest  cost; 

(iii)  management  and  operational  costs;  and 

(iv)  expenses  incurred  in  connection  with  the  issuance 
and  redemption  of  notes. 
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Section  1402(e)  provides  definitions  for  the  i  jrms  "credit  activi- 
ty" and  "note"  for  the  purposes  of  section  1402. 

Section  1403 — Effect  of  changes  in  government  policy  on  farm  credit 
and  agriculture 

Section  1403(a)  requires  the  Comptroller  General  of  the  United 
States  and  the  Secretary  of  the  Treasury  each  to  submit  an  annual 
report  to  the  Committee  on  Agriculture  of  the  United  States  House 
of  Representatives  on  the  effect  of  changes  in  Federal  tax  and  reve- 
nue laws  on — 

(1)  the  cost  and  availability  of  farm  credit; 

(2)  agriculture  generally; 

(3)  agricultural  production  and  marketing  and  stabilization 
of  prices  of  agricultural  products  and  commodities; 

(4)  the  financial  condition  of  banks  extending  farm  credit; 

(5)  the  animal  and  dairy  industries; 

(6)  the  forestry  industry;  and 

(7)  rural  electrification  and  rural  development. 

Section  1403(b)  requires  that  each  report  required  under  subsec- 
tion (a)  also  contain  the  recommendations  of  the  Comptroller  Gen- 
eral and  the  Secretary  of  the  Treasury  on  changes  in  law  or  gov- 
ernment policy  to  reduce  Federal  spending  with  special  emphasis 
on  potential  savings  that  may  be  achieved  in  the  operation  and  ad- 
ministration of  the  Department  of  the  Treasury  in  order  to  en- 
hance the  activities  described  in  subsection  (a)  (1),  (2),  (3),  (4),  (5), 
(6),  and  (7),  and  address  the  effect  of  the  changes  in  tax  and  reve- 
nue laws  on  the  subjects  described  in  section  1403(a). 

Section  1403(c)  requires  the  first  reports  required  under  subsec- 
tion (a)  to  contain  an  analysis  of  the  effect  of  changes  in  tax  law 
during  the  period  1980  to  1990  and  recommendations  for  changes 
in  law  or  government  policy  to  address  the  effect  of  the  changes  in 
tax  and  revenue  laws  during  the  period  from  1980  to  1990  on  the 
subjects  described  in  section  1403(a)  and  each  subsequent  report 
shall  analyze  the  effect  of  changes  in  tax  and  revenue  law  during 
the  immediately  preceding  year  and  contain  recommendations  to 
respond  to  changes  in  tax  and  revenue  law  during  the  immediately 
preceding  year. 

Section  1403(d)  requires  the  first  reports  by  the  Comptroller  Gen- 
eral and  the  Secretary  of  the  Treasury  pursuant  to  section  1403(a) 
to  be  submitted  no  later  than  July  1,  1991,  and  each  subsequent 
report  to  be  submitted  no  later  than  February  1  of  each  subsequent 
year. 

Subtitle  E — Contingent  Termination  Date 
Section  1501 — Contingent  termination  date 

Section  1501  provides  that  this  title  and  the  amendments  made 
by  this  title  will  cease  to  be  effective  on  July  1,  1992,  if  legislation 
to  implement  an  agreement  of  the  Uruguay  Round  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT)  for  international  agricul- 
tural trade  is  not  enacted  on  or  before  June  30,  1992. 
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Committee  Consideration 

The  Committee  on  Agriculture  appointed  an  ad  hoc  task  force  to 
develop  options  to  meet  the  budget  reconcilation  instructions  to  the 
Committee  on  Agriculture.  On  Wednesday,  October  10,  1990  and 
Thursday,  October  11,  1990,  the  Committee  met  to  consider  budget 
reconciliation  options.  After  discussion,  the  Committee  agreed  to 
the  recommendations  of  the  ad  hoc  task  force  with  some  modifica- 
tions. 

Administration  Position 

At  the  time  of  the  filing  of  this  report,  the  Committee  had  not 
received  a  report  from  the  U.S.  Department  of  Agriculture  concern- 
ing the  recommendations  of  the  Committee  on  Agriculture  with  re- 
spect to  the  reconciliation  bill  for  fiscal  year  1991. 

Budget  Act  Compliance  (Section  308  and  Section  403) 

The  provisions  of  clause  2(1)(3)(B)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives  and  section  308(a)  of  the  Congressional 
Budget  Act  of  1974  (relating  to  estimates  of  new  budget  authority, 
new  spending  authority,  or  new  credit  authority,  or  increased  or 
decreased  revenues  or  tax  expenditures)  are  not  considered  applica- 
ble. The  estimate  and  comparison  required  to  be  prepared  by  the 
Director  of  the  Congressional  Budget  Office  under  clause  2(1)(3)(C) 
of  Rule  XI  of  the  Rules  of  the  House  of  Representatives  and  section 
403  of  the  Congressional  Budget  Act  of  1974  were  not  received  by 
the  Committee  prior  to  the  filing  of  this  report. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  Rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  estimates  that  enactment  of  the 
recommendations  of  the  Committee  on  Agriculture  with  respect  to 
the  reconciliation  bill  for  fiscal  year  1991  will  have  no  inflationary 
impact  on  the  national  economy. 

Oversight  Statement 

No  summary  of  oversight  findings  and  recommendations  made 
by  the  Committee  on  Government  Operations  under  clause  2(b)(2) 
of  Rule  X  of  the  Rules  of  the  House  of  Representatives  was  avail- 
able to  the  Committee  with  reference  to  the  subject  matter  specifi- 
cally addressed  by  the  recommendations  of  the  Committee  on  Agri- 
culture with  respect  to  the  reconciliation  bill  for  fiscal  year  1991. 

No  specific  oversight  activities  other  than  the  hearings  detailed 
in  this  report  were  conducted  by  the  Committee  within  the  defini- 
tion of  clause  2(b)(1)  of  Rule  X  of  the  Rules  of  the  House  of  Repre- 
sentatives. 


Title  II — Committee  on  Banking,  Finance  and  Urban  Affairs 

House  of  Representatives, 
Committee  on  Banking,  Finance  and  Urban  Affairs, 

Washington,  DC,  October  15,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

Washington,  DC 

Dear  Mr.  Chairman. — Please  find  enclosed  the  recommanda- 
tions  of  the  Committee  on  Banking,  Finance  and  Urban  Affairs  for 
compliance  with  the  reconciliation  instructions  contained  in  H. 
Con.  Res.  310. 

Sincerely, 

Henry  B.  Gonzalez, 

Chairman. 

Section-by-Section  Analysis  of  Title  II 

SUBTITLE  A — FEDERAL  DEPOSIT  INSURANCE  PREMIUMS 
[H.R.  5610  AS  PASSED  BY  THE  HOUSE] 

Section  2001 

Elimination  of  Ceilings  on  Insurance  Premiums  And  Annual  Pre- 
mium Increases. 

Section  2(a)  amends  the  Federal  Deposit  Insurance  Act  to  permit 
the  Board  of  Directors  of  the  Federal  Deposit  Insurance  Corpora- 
tion to  set  premiums  for  Bank  Insurance  Fund  (BIF)  members  at  a 
rate  determined  by  the  Board  to  be  appropriate  to  increase  the 
actual  reserve  ratio  of  the  BIF  to  the  designated  reserve  ratio  after 
taking  into  consideration  the  expected  operating  expenses,  case  res- 
olution expenditures,  and  investment  income  of  the  insurance  fund, 
and  the  impact  of  the  rates  on  insured  bank  earnings  and  capitali- 
zation. 

Section  2(b)  makes  the  same  amendment  with  respect  to  premi- 
um rates  for  members  of  the  Savings  Association  Insurance  Fund. 

Section  2002 

FDIC  Authority  To  Adjust  Assessment  Rates  More  Frequently 
Than  Annually. 

Section  3(a)  amends  the  Federal  Deposit  Insurance  Act  to  allow 
the  FDIC  to  set  assessment  rates  at  such  times  as  the  FDIC  deter- 
mines to  be  appropriate.  Rate  changes  must  be  publicly  announced 
at  least  60  days  before  the  change  becomes  effective. 

Technical  and  conforming  amendments  are  made  to  various  sub- 
sections of  section  7  of  the  Federal  Deposit  Insurance  Act  to  reflect 
the  fact  that  (a)  rates  may  be  changed  on  a  more  frequent  basis 
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and  (b)  that  assessment  credits  can  be  announced  within  60  days  of 
the  semiannual  period  for  which  they  will  be  credited. 

SUBTITLE  B — FHA  MORTGAGE  INSURANCE 

Section  2101  removes  the  termination  date  of  FY  1990  from  the 
$124,875  FHA  mortgage  limit. 

Section  2102  limits  the  insured  principal  obligation  (including 
initial  service  charges,  appraisal,  inspection,  and  other  fees  as  the 
Secretary  may  approve)  from  exceeding  98.75  percent  of  the  ap- 
praised value  of  the  property  (97.75  percent  the  appraised  value  in 
the  case  of  a  mortgage  with  an  appraised  value  in  excess  of 
$50,000),  plus  the  amount  of  the  mortgage  insurance  premium  paid 
at  the  time  the  mortgage  is  insured. 

Section  2103,  with  respect  to  mortgages  on  1-  to  4-family  dwell- 
ings that  have  been  insured  on  or  after  October  1,  1994,  authorizes 
the  Secretary  to  establish  and  collect  at  the  time  of  insurance  a 
premium  payment  of  2.25  percent  of  the  amount  of  the  original  in- 
sured principal  mortgage.  The  Secretary  is  required  to  refund  all  of 
the  remaining  unearned  premium  charges  paid  upon  payment  in 
full  of  the  principal  obligation  prior  to  the  maturity  date  of  the 
mortgage. 

In  addition  to  the  premium  paid  at  the  time  of  insurance,  the 
Secretary  is  authorized  to  establish  and  collect  annual  premium 
payments  in  an  amount  equal  to  0.50  percent  of  the  remaining  in- 
sured principal  balance  for  any  mortgage  involving  an  original 
principal  obligation  that  is  (1)  less  than  90  percent  of  the  appraised 
value  of  the  property  (as  of  the  date  the  mortgage  is  accepted  for 
insurance)  for  the  first  11  years  of  the  mortgage;  (2)  greater  than  or 
equal  to  90  percent  of  such  value  for  the  first  30  years  of  the  mort- 
gage. For  any  mortgage  involving  an  original  principal  obligation 
that  is  greater  than  95  percent  of  the  appraised  value  of  the  prop- 
erty, the  Secretary  is  authorized  to  collect  an  annual  premium 
during  the  30  year  period  of  the  mortgage  in  an  amount  equal  to 
0.55  percent  of  the  remaining  insured  principal  balance. 

For  mortgages  insured  during  fiscal  years  1991  and  1992,  (after 
the  effective  date  of  regulations)  the  Secretary  is  authorized  to  es- 
tablish and  collect  at  the  time  of  insurance,  a  single  premium  pay- 
ment in  an  amount  equal  to  3.80  percent  of  the  amount  of  the 
original  insured  principal  obligation  of  the  mortgage.  In  addition  to 
this  premium  payment,  the  Secretary  is  authorized  to  establish  and 
collect  annual  premium  payments  in  an  amount  equal  to  0.50  per- 
cent of  the  remaining  insured  principal  balance,  for  any  mortgage 
involving  an  original  principal  obligation  that  is  (1)  less  than  90 
percent  of  the  appraised  value  of  the  property  (as  of  the  date  the 
mortgage  is  accepted  for  insurance),  for  the  first  5  years  of  the 
mortgage  term;  (2)  greater  than  or  equal  to  90  percent  of  such 
value  but  equal  to  or  less  than  95  percent  of  such  value,  for  the 
first  8  years  of  the  mortgage  term;  and  (3)  greater  than  95  percent 
of  such  value,  for  the  first  10  years  of  the  mortgage  term. 

For  mortgages  insured  during  fiscal  years  1993  and  1994,  the  Sec- 
retary is  authorized  to  establish  and  collect  at  the  time  of  insur- 
ance, a  single  premium  payment  in  an  amount  equal  to  3.00  per- 
cent of  the  amount  of  the  original  insured  principal  obligation  of 
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the  mortgage.  In  addition  to  this  premium  payment,  the  Secretary 
is  authorized  to  establish  and  collect  annual  premium  payments  in 
an  amount  equal  to  0.50  percent  of  the  remaining  insured  principal 
balance,  for  any  mortgage  involving  an  original  principal  obliga- 
tion that  is  (1)  less  than  90  percent  of  the  appraised  value  of  the 
property  (as  of  the  date  the  mortgage  is  accepted  for  insurance),  for 
the  first  7  years  of  the  mortgage  term;  (2)  greater  than  or  equal  to 
90  percent  of  such  value  but  equal  to  or  less  than  95  percent  of 
such  value,  for  the  first  12  years  of  the  mortgage  term;  and  (3) 
greater  than  95  percent  of  such  value,  for  the  first  30  years  of  the 
mortgage  term. 

The  Secretary  is  required  to  refund  all  of  the  unearned  premium 
charges  paid  during  fiscal  years  1991-1994  upon  payment  in  full  of 
the  principal  obligation  of  the  mortgage  prior  to  maturity  date. 

The  Secretary  is  required  to  issue  regulations  to  carry  out  this 
section  and  the  amendments  made  by  this  section  not  later  than 
the  expiration  of  the  90  day  period  beginning  on  the  date  of  the 
enactment  of  the  Act. 

Section  2104  provides  that  in  determining  whether  there  is  a  sur- 
plus for  distribution  to  mortgagors  under  this  section,  the  Secre- 
tary shall  take  into  account  the  actuarial  status  of  the  entire  fund. 

Section  2105  requires  the  Secretary  to  ensure  that  the  Mutual 
Mortgage  Insurance  Fund  attains  a  capital  ratio  of  not  less  than 
1.25%  within  24  months  after  the  date  of  the  enactment  of  this 
subsection. 

The  Secretary  is  required  to  ensure  that  the  Mutual  Mortgage 
Insurance  Fund  attains  a  capital  ratio  of  not  less  than  2.0%  within 
10  years  after  the  date  of  enactment  of  this  subsection,  and  to 
ensure  that  the  Fund  maintains  at  least  such  capital  ratio  at  all 
times  thereafter. 

Upon  the  expiration  of  the  24-month  period  beginning  on  the 
date  of  the  enactment  of  this  subsection,  the  Secretary  must 
submit  to  the  Congress  a  report  describing  the  actions  the  Secre- 
tary will  take  to  ensure  that  the  Mutual  Mortgage  Insurance  Fund 
attains  the  capital  ratio  required  above. 

Definitions  for  this  subsection: 

(A)  The  term  "capital' '  means  the  economic  net  worth  of  the 
Mutual  Mortgage  Insurance  Fund,  as  determined  by  the  Secretary 
under  the  annual  audit  below. 

(B)  The  term  "economic  net  worth"  means  the  current  cash 
available  to  the  Fund,  plus  the  net  present  value  of  all  future  cash 
inflows  and  outflows  expected  to  result  from  the  outstanding  mort- 
gages in  the  Fund. 

(C)  The  term  "capital  ratio"  means  the  ratio  of  capital  to  una- 
mortized insurance-in-force. 

(D)  The  term  "unamortized  insurance-in-force"  means  the  re- 
maining obligation  on  outstanding  mortgages  which  are  obligations 
of  the  Mutual  Mortgage  Insurance  Fund,  as  estimated  by  the  Sec- 
retary. 

The  Secretary  is  required  to  annually  conduct  an  independent 
actuarial  study  of  the  Mutual  Mortgage  Insurance  Fund  and  to 
report  annually  to  the  Congress  on  the  financial  status  of  the 
Fund. 
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If,  pursuant  to  the  required  independent  annual  actuarial  study 
of  the  Mutual  Mortgage  Insurance  Fund,  the  Secretary  determines 
that  the  Mutual  Mortgage  Insurance  Fund  is  not  meeting  the  oper- 
ational goals  as  outlined  below,  the  Secretary  is  prohibited  from  is- 
suing distributions,  and  may,  by  regulation,  propose  and  implement 
any  adjustments  to  the  insurance  premiums  established  above,  or 
any  other  program  requirements  established  by  the  Secretary  nec- 
essary to  achieve  such  goals.  Upon  determining  that  a  premium  or 
other  change  is  appropriate  under  the  preceding  sentence,  the  Sec- 
retary must  immediately  notify  Congress  of  the  proposed  change 
and  the  reasons  for  the  change.  Such  premium  change  will  take 
effect  not  earlier  than  90  days  following  such  notification,  unless 
the  Congress  acts  during  such  time  to  increase,  prevent,  or  modify 
the  change. 

The  following  operational  goals  are  established: 

(A)  maintaining  an  adequate  capital  ratio: 

(B)  meeting  the  needs  of  homebuyers  with  low  downpayments 
and  first-time  homebuyers  by  providing  access  to  mortgage  credit; 
and 

(C)  minimizing  the  risk  to  the  Fund  and  to  homeowners  from 
homeowner  default. 

Section  2106  permits  the  Secretary  to  require  payment  on  all 
mortgages  that  are  obligations  of  the  Mutual  Mortgage  Insurance 
Fund  of  an  additional  premium  charge  on  a  periodic  basis  as  deter- 
mined by  the  Secretary  to  be  consistent  with  sound  actuarial  prac- 
tice. Such  determination  must  be  in  accordance  with  the  findings 
of  the  requiring  annual  actuarial  study  of  the  Mutual  Mortgage  In- 
surance Fund.  The  additional  premium  charge  may  not  exceed  an 
amount  equivalent  to  one-half  of  1  percent  per  year  of  the  amount 
of  the  prinicipal  obligation  of  the  mortgage  outstanding  at  any 
time,  without  taking  into  account  delinquent  payments  or  prepay- 
ments. 

Section  2107  amends  the  termination  date  from  September  30, 
1991  to  September  30,  1995  and  establishes  that  the  total  number 
of  mortgages  insured  under  the  Home  Equity  Conversion  mortgage 
insurance  demonstration  may  not  exceed  25,000. 

SUBTITLE  C— AUCTION  OF  FEDERALLY  INSURED  MORTGAGES 

Section  2201  amends  Section  221(g)(4)  of  the  National  Housing 
Act  to  authorize  the  Department  of  Housing  and  Urban  Develop- 
ment (HUD),  in  lieu  of  accepting  assignment  of  the  original  credit 
instrument  and  the  mortgage  servicing  the  project  mortgage  in  ex- 
change for  receipt  of  debentures,  to  arrange  for  the  sale  of  the  ben- 
eficial interests  in  the  mortgage  loan  through:  (1)  an  auction  and 
sale  of  the  mortgage  loan,  (2)  participation  certificates,  or  (3)  other 
mortgage-backed  obligations  in  a  form  acceptable  to  HUD.  This  sec- 
tion provides  that  these  provisions  do  not  have  to  be  met  unless  the 
mortgagee  can  demonstrate  that  the  new  system  is  less  economical- 
ly advantageous  to  it  than  the  receipt  of  debentures. 

The  Government  National  Mortgage  Association  (GNMA),  is  re- 
quired on  behalf  of  HUD,  to  conduct  a  public  auction  to  determine 
the  lowest  interest  rate  necessary  to  accomplish  a  sale  of  the  bene- 
ficial interests  in  the  original  credit  instrument  and  the  mortgage 
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securing  this  credit  instrument.  This  section  sets  forth  the  require- 
ments necessary  for  the  mortgagees  and  GNMA  for  the  bidding 
and  auction  process. 

HUD,  as  part  of  the  auction  process,  is  required  to  agree  to  pro- 
vide a  monthly  interest  subsidy  payment  from  the  General  Insur- 
ance Fund  to  the  holder  of  the  original  credit  instrument  and  the 
mortgage  securing  this  credit  instrument.  This  section  sets  forth 
the  manner  in  which  subsidy  payments  are  to  be  made. 

HUD  or  GNMA  is  authorized  to  require  that  the  loans  presented 
for  assignment  be  auctioned  and  sold  with  servicing  rights  as  whole 
loans  if  HUD  determines  that  such  rights  will  prove  beneficial  to 
the  Federal  Government's  financial  interests. 

HUD  is  required  to  implement  the  requirements  under  this  Sec- 
tion within  30  days  from  the  enactment  date  and  not  subject  them 
to  the  requirement  of  prior  issuance  of  regulations  in  the  Federal 
Register. 

This  section  prohibits  any  of  these  provisions  from  diminishing 
or  impairing  the  low  income  use  restrictions  applicable  to  the 
project  under  the  original  regulatory  agreement  or  the  revised 
agreement  entered  into  or  other  agreements  for  the  provision  of 
federal  assistance  to  the  housing  or  its  tenants.  This  section  also 
prohibits  these  provisions  from  altering  the  affordability  and  low 
income  use  restrictions  agreed  to  by  owners  of  projects  insured 
with  mortgages  under  the  National  Housing  Act. 

These  provisions  expire  October  1,  1995,  and  HUD  is  required  to 
report  to  the  Congress  on  these  provisions. 

SUBTITLE  D — CRIME  AND  FLOOD  INSURANCE  PROGRAMS 

Section  2301 

Extension  Of  The  Federal  Crime  Insurance  Program. 

General  Authority.  Section  1201(b),  of  the  National  Housing  Act 
(12  U.S.C.  1749bbb(b))  is  amended  by  extending  the  Federal  Crime 
Insurance  Program  for  four  years  until  September  30,  1995. 

Continuation  of  Existing  Contracts.  Section  1201(b)(1)  of  the  Na- 
tional Housing  Act  (12  U.S.C.  1749bbb(b)(l))  is  amended  to  allow 
policy  holders  to  retain  their  coverage  until  contracts  expire  on 
September  30,  1996,  in  the  event  the  Federal  Crime  Insurance  Pro- 
gram is  terminated. 

Limitation  On  Premiums.  Section  542(c),  of  the  Housing  and 
Community  Development  Act  of  1987  (12  U.S.C.  1749bbb-10c)  is 
amended  by  extending  the  limitation  on  premiums  to  no  more  than 
15  percent  until  September  30,  1995. 

Section  2302 

Extension  Of  The  National  Flood  Insurance  Program. 

General  Authority.  Section  1319  of  the  National  Flood  Insurance 
Act  of  1968  (42  U.S.C.  4026(a))  is  amended  by  extending  the  Nation- 
al Flood  Insurance  Program  for  four  years  until  September  30, 
1995. 

Emergency  Implementation.  Section  1336(a)  of  the  National 
Flood  Insurance  Act  of  1968  (42  U.S.C.  4056(a))  is  amended  by  ex- 
tending the  emergency  phase  of  the  National  Flood  Insurance  Act 
Program  until  September  30,  1995.  Under  the  emergency  phase, 
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the  program  offers  limited  coverage  and  reduced  premium  rates  to 
communities  until  flood  studies  are  performed  to  determine  Flood 
Insurance  Rate  Maps  (FIRMS)  and  floodplain  management  ordi- 
nances are  developed  and  adopted  by  the  communities. 

Extension  Of  Limitations  On  Premiums.  Section  541(d)  the  Hous- 
ing and  Community  Development  Act  of  1987  (42  U.S.C.  4015),  is 
amended  by  extending  the  limitation  on  premiums  to  no  more  than 
10  percent  until  September  30,  1995. 

Extension  Of  Erosion  Provisions.  Section  1306(c)(7)  of  the  Nation- 
al Flood  Insurance  Act  of  1968  (42  U.S.C.  4013(c)(7))  is  amended  by 
extending  the  relocation/demolition  program  for  four  years  until 
September  30,  1995.  The  program  enables  homeowners  with  flood 
insurance  coverage  to  file  a  claim  for  structures  which  are  subject 
to  imminent  danger  of  collapse  or  subsidence  due  to  water  exceed- 
ing anticipated  cyclical  levels. 

Inclusion  Of  Costs  In  Premiums: 

1.  Estimates  Of  Premium  Income.  Section  1307(a)  of  the  National 
Flood  Insurance  Act  of  1968  (42  U.S.C.  4014(a))  amends  paragraph 
B  by  including  all  administrative  expenses  and  mapping  expenses 
incurred  in  carrying  out  the  flood  insurance  program  and  the  flood- 
plain  management  programs  included  in  a  policy  service  fee  not 
subject  to  any  agents'  commissions,  company  expense  allowances  or 
state  or  local  premium  taxes. 

2.  Establishment  of  Chargeable  Premium  Rates.  Section  1308  of 
the  National  Flood  Insurance  Act  of  1968  (42  U.S.C.  4015)  is  amend- 
ed by  allowing  the  policy  service  fees  of  the  estimated  premium  to 
actually  be  charged.  These  fees  include  the  administrative  costs  of 
the  flood  insurance  program  and  the  floodplain  management  costs 
including  mapping  expenses. 

3.  National  Flood  Insurance  Fund.  Section  1310(a)(4)  of  the  Na- 
tional Flood  Insurance  Act  of  1968  (42  U.S.C.  4017(a)(4))  is  amended 
by  allowing  administrative  expenses  to  be  paid  out  of  the  National 
Flood  Insurance  Fund  subject  to  appropriations. 

4.  Administrative  Expenses.  Section  1375  of  the  National  Flood 
Insurance  Act  of  1968  (section  42  U.S.C.  4126)  is  amended  to  allow 
all  administrative  expenses  are  received  by  policy  service  fees  to  be 
paid  from  the  National  Flood  Insurance  Fund  subject  to  appropria- 
tions. 

5.  Exception  To  Limitation  On  Premium  Increases.  Section  541(d) 
of  the  Housing  and  Community  Development  Act  of  1987  (U.S.C. 
4015  note)  is  amended  to  allow  the  total  increase  in  fees  and  premi- 
ums to  exceed  the  10  percent  cap  for  fiscal  year  1991.  Premium  in- 
creases due  to  insurance  losses,  however  remain  capped  at  10%. 
After  fiscal  year  1991  all  administrative  expenses  (subject  to  appro- 
priations) and  program  costs  will  be  paid  out  of  the  National  Flood 
Insurance  fund  and  future  premium  increases  will  be  limited  to  10 
percent. 

SUBTITLE  E — BANKING  COMMITTEE  OVERSIGHT  OF  CREDIT 

Section  2401  precludes  any  provision  of  law  from  having  the 
effect  of  restricting  the  credit  activities  of  a  government  agency  or 
a  privately  owned  government-sponsored  entity.  Also,  officers  or 
employees  of  the  United  States  are  prohibited  from  taking  any 
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action  which  would  restrict  such  credit  activities.  A  violation  of 
this  prohibition  shall  be  treated  as  a  violation  of  the  Antideficiency 
Act. 

Section  2402  requires  an  annual  report  by  the  Secretary  of  the 
Treasury  on  that  agency's  credit  activities  and  policies  with  respect 
to  the  issuance  and  redemption  of  notes.  The  report  is  to  include 
information  on  the  costs  of  those  policies  and  recommendations  for 
reducing  those  costs,  as  well  as  an  analysis  of  the  effect  on  private 
credit  activities.  The  Treasury's  quantified  cost  analysis  shall  take 
into  account  volume,  costs  (credit,  interest,  management  and  oper- 
ational) and  expenses. 

Section  2403  requires  annual  reports  with  recommendations  by 
the  Comptroller  General  and  the  Secretary  of  the  Treasury  on  the 
effect  of  changes  in  federal  tax  and  revenue  laws  on  credit,  hous- 
ing, urban  development,  banking  and  monetary  policy.  The  first  of 
these  reports  shall  include  an  analysis  of  the  effect  of  1908s  tax 
policies  and  an  analysis  of  the  extent  to  which  the  tax  law  changes 
of  the  early  1980's  and  the  Tax  Reform  Act  of  1986  contributed  to 
the  savings  and  loan  crisis.  The  first  reports  are  due  July  1,  1991, 
and  thereafter  by  February  1  of  each  year. 

Explanation  of  Legislation 

federal  crime  insurance  program 

The  Federal  Crime  Insurance  Program  (FCIP)  was  enacted  in 
1970  as  part  of  the  Housing  and  Urban  Development  Act  of  1970. 
The  program  has  regularly  been  reauthorized  since  then  with  no 
major  changes.  It  was  enacted  to  provide  federal  property  insur- 
ance coverage  in  areas  where  private  coverage  is  either  not  avail- 
able or  not  available  at  affordable  rates.  The  lack  of  affordable 
crime  insurance  accelerates  the  rate  of  abandonment  by  responsi- 
ble residents  and  vital  businesses  from  communities  most  in  need 
of  their  support. 

The  Committee  believes  that  a  lack  of  affordable  crime  insurance 
continues  to  exist  in  certain  areas  and  that  during  a  time  of  rising 
national  crime  rates,  it  would  particularly  inappropriate  to  discon- 
tinue the  FCIP.  This  legislation  reauthorizes  the  program  for  four 
years  to  September  30,  1995. 

The  Committee  continues  to  believe  that  the  Federal  Emergency 
Management  Agency  (FEMA)  has  failed  in  its  responsibility  of 
marketing  the  program  in  areas  where  affordable  crime  insurance 
coverage  is  not  available.  The  record  show  that  the  program  has 
experienced  both  administrative  support  and  opposition  during  two 
distinct  phases  since  enactment.  During  the  first  decade  of  the  pro- 
gram, the  number  of  policies  rose  steadily,  but  beginning  in  the 
early  eighties  the  number  of  policies  dropped  significantly.  In  1980 
the  total  number  of  policies  stood  at  83,163,  while  in  1984  the 
number  had  dropped  to  42,131.  In  1988  the  number  of  policies  was 
26,826,  and  by  September  30,  1990  the  number  had  declined  to 
23,109.  The  Committee  is  also  concerned  with  the  administrative 
costs  incurred  by  the  program  compared  to  the  policy  base  and  pre- 
mium income.  The  subcommittee  of  jurisdiction,  the  Subcommittee 
on  Policy  Research  and  Insurance,  has  requested  the  General  Ac- 
counting Office  to  study  and  make  recommendations  to  the  Sub- 
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committee  for  any  program  changes  that  would  make  coverage 
more  available  and  program  administration  more  efficient. 

NATIONAL  FLOOD  INSURANCE  PROGRAM 

The  National  Flood  Insurance  Program  was  frist  enacted  in  1968 
with  the  passage  of  the  National  Flood  Insurance  Act  as  part  of  the 
Omnibus  Housing  and  Urban  Development  Act  of  1968.  The  objec- 
tives of  the  program  were  to  provide  flood  insurance  to  home  and 
business  owners  at  an  affordable  rate,  encourage  restrictions  in  de- 
velopment in  flood  prone  areas,  to  minimize  flood  loss  and  to  de- 
crease federal  expenditures  for  disaster  assistance. 

In  1969  the  emergency  phase  of  the  program  was  added  to  permit 
the  program  to  facilitate  broad  participation  while  mapping  activi- 
ties were  taking  place.  In  1973,  a  mandatory  purchase  requirement 
was  added  and  the  prohibition  of  disaster  relief  to  those  who  are 
required  to  purchase  flood  insurance,  but  who  failed  to  do  so,  was 
waived  for  those  found  in  noncompliance  the  first  fime.  The  prohi- 
bition remains  in  place  for  homeowners  who  were  found  in  non- 
compliance the  second  and  succeeding  times. 

The  insurance  industry  was  active  in  the  implementation  of  the 
program  in  the  early  years.  Certain  difficulties  in  working  through 
the  private  insurance  industry  led  to  shift  to  federal  administrative 
of  the  program.  The  industry  later  became  rein volved  in  1984  with 
the  development  of  the  "Write  Your  Own"  program.  This  program 
was  initiated  to  utilize  the  networks  of  insurance  companies  and 
agents  to  increase  the  policyholder  base  and  to  offer  a  more  effi- 
cient servicing  of  claims. 

Beginning  in  1981,  an  effort  was  started  to  make  the  program 
self-sufficient.  Premium  rates  for  new  construction  in  a  floodplain 
were  priced  according  to  actuarial  risks,  and  rate  increases  were 
placed  on  existing  structures.  Premium  increases  totaled  120%  in 
the  seven  years  from  1981  to  1988.  Congressionally  imposed  limits 
reduced  the  increase  sought  by  the  Federal  Insurance  Administra- 
tion because  of  concerns  that  the  cost  of  the  program  would  exceed 
the  ability  of  a  large  portion  of  the  home  owning  public  to  pay.  The 
number  of  policies  stopped  growing  after  1981  and  remained  rela- 
tively constant  to  1989.  This  administrative  procedure  of  premium 
increases  closely  followed  that  of  the  Federal  Crime  Insurance  Pro- 
gram. 

The  Upton-Jones  amendment  was  enacted  in  the  Housing  and 
Community  Development  Act  of  1987.  This  provision  represents  an 
effort  to  recognize  and  manage  shoreline  erosion  in  advance  along 
the  country's  coastlines,  which  would  reduce  total  loss  expendi- 
tures. The  amendment  allows  claims  to  be  paid  for  structures  that 
are  imminently  threatened  with  collapse,  so  that  these  structures 
can  be  demolished  or  relocated. 

The  Subcommittee  on  Policy  Research  and  Insurance,  the  sub- 
committee of  jurisdiction,  has  held  an  extensive  series  of  hearings 
on  the  NFIP.  It  is  the  Subcommittee's  intent  to  report  legislation 
to  the  Committee  early  next  year  that  will  address  many  matters 
that  the  hearing  record  has  suggested  need  review  and  change. 
These  matters  include  greater  mandatory  purchase  compliance 
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measures,  beach  erosion,  flood  mitigation  and  community  assist- 
ance programs. 

The  program  under  this  bill  would  be  reauthorized  for  four  years 
to  September  10,  1995.  The  bill  also  includes  a  requirement  that 
the  Federal  Insurance  Administration  include  in  their  estimate  of 
flood  premiums  a  policy  service  fee  to  cover  their  administrative 
expenses,  mainly  salary  expenses  and  mapping  expenses  of  the 
flood  program.  These  expenses  have  not  heretofore  been  a  part  of 
the  premium  base.  These  expenses  are  characterized  as  a  policy 
service  fee  and  not  premiums  so  that  agents'  commissions,  state 
and  local  premium  taxes  and  company  expenses  allowances  would 
not  be  levied. 

The  Committee  is  concerned  that  the  administrative  expenses  re- 
covered by  the  language  in  the  Reconciliation  Bill  will  include 
mapping  expenses.  The  Flood  Insurance  Rate  Maps  are  used  by 
many  individuals  for  many  purposes,  not  just  for  determining  flood 
insurance  rates.  In  earlier  discussions  with  the  Budget  Committee 
the  Committee  had  requested  that  approximately  one-half  of  the 
mapping  expense  should  be  paid  by  the  policy  holders  and  one-half 
by  general  revenues  since  the  general  public  is  benefitted  by  these 
maps. 

These  maps  are  available  free  of  charge  to  lending  institutions, 
federal,  state  and  municipal  governments,  insurance  companies 
and  insurance  agents  and  brokers.  The  Committee's  concern  now 
extends  to  the  fee  of  $5.00  charged  to  those  not  entitled  to  free 
copies.  This  $5.00  fee  covers  only  the  printing,  handling  and  distri- 
bution costs  of  the  maps  and  does  not  include  any  of  the  prepara- 
tion costs  of  the  maps.  The  Committee  expresses  its  concern  that 
full  preparation  costs  are  borne  by  the  policy  holders,  and  states  its 
desire  that  the  Federal  Insurance  Administration  include  the  prep- 
aration costs  or  some  proportion  of  these  preparation  costs  in  the 
fees  which  are  charged  to  the  general  public  for  these  maps.  The 
resulting  price  should  be  comparable  to  the  fees  charged  by  other 
government  agencies  for  their  maps. 

BANKING  COMMITTEE  OVERSIGHT  OF  CREDIT 

The  purpose  of  section  2401  is  to  ensure  that  no  additional  re- 
strictions are  placed  on  the  operation  of  any  current  or  future  (1) 
corporation  owned  in  while  or  in  part  by  the  federal  government  or 
(2)  privately  owned  Government-sponsored  entity  (commonly 
known  as  GSEs)  without  a  minimum  of  public  discussion  and  legis- 
lative examination  by  the  appropriate  committees  of  jurisdiction. 
The  Committee  is  aware  that  budget  reconciliation  recommenda- 
tions of  the  Committee  on  Ways  and  Means  contain  provisions  that 
would  drastically  alter  the  credit  activities  of  these  entitles.  The 
Committee  on  Banking,  Finance  and  Urban  Affairs  intends  to  pro- 
vide the  House  with  an  alternative  view  of  the  proposition  and  ex- 
pects that  by  the  juxtaposition  of  these  two  contrasting  statements, 
the  House  will  understand  the  serious  issues  raised  by  these  propo- 
sitions. 

It  is  important  to  remember  that  each  GSE  was  created  in  re- 
sponse to  a  lack  of  available  credit  for  farmers,  students,  low  and 
moderate  income  home  buyers,  owners  of  rental  housing,  colleges 
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or  other  potential  borrowers  for  which  a  demonstrable  scarcity  of 
credit  was  established.  The  Federal  Government  also  chartered  and 
capitalized  corporations  owned  in  whole  or  in  part  by  the  Federal 
Government  to  meet  specific  and  economically  essential  needs  such 
as  Amtrak,  the  Tennessee  Valley  Administration  or  the  Saint  Law- 
rence Seaway  Development  Corporation.  Facilitating  the  availabil- 
ity of  credit  to  qualified  borrowers  in  these  segments  of  the  econo- 
my and  the  provision  of  needed  services  continues  to  be  an  essen- 
tial federal  function. 

The  Committees  of  Congress  have  continuously  conducted  over- 
sight hearings  on  the  purpose,  financial  soundness  and  the  oper- 
ations of  these  entities  and  particularly  the  secondary  market  enti- 
ties. As  part  of  the  Financial  Institutions  Reform  Recovery  and  En- 
forcement Act  of  1989,  FIRREA,  the  Banking,  Finance  and  Urban 
Affairs  Committee  as  well  as  the  Committee  on  Ways  and  Means 
reported  provisions  requiring  studies  of  government-sponsored  en- 
terprises. The  first  of  these  reports  were  received  by  the  Congress 
this  summer. 

The  Administration  through  the  Department  of  Treasury  and 
the  Office  of  Management  and  Budget  used  the  report  of  the  De- 
partment of  Treasury  as  a  forum  to  advance  its  proposals  for  dra- 
matic changes  in  the  operation  and  regulation  of  credit  enhance- 
ment mechanisms,  particularly  government-sponsored  enterprises. 

The  Administration  proposals  include:  imposing  stringent  new 
capital  requirements;  requiring  mandatory  triple  AAA  credit  rat- 
ings for  all  GSEs;  transferring  regulatory  responsibility  for  all 
GSEs  to  a  single  agency,  possibly  the  Department  of  the  Treasury; 
attributing  certain  "costs"  to  each  GSE  and  including  these  "costs" 
in  the  budget;  and  creating  an  annual  limit  on  guarantee  or  bor- 
rowing authority  and  subjecting  that  limit  to  the  appropriations 
process. 

Even  though  these  proposals  were  only  given  a  sketchy  outline 
in  the  Treasury  report,  the  Administration  sought  to  expand  the 
scope  of  the  budget  summit  to  include  these  measures  in  budget 
legislation  for  Fiscal  year  1991.  While  each  of  these  suggestions 
raise  questions  that  may  deserve  consideration,  they  are  not  perti- 
nent to  the  budget  discussions  in  light  of  the  fact  that  activities  of 
government-sponsored  enterprises  have  no  direct  effect  on  the  fed- 
eral budget  either  in  budget  authority  or  outlays. 

The  Committees  with  jurisdiction  over  the  existing  GSEs  opposed 
the  inclusion  of  the  Administration's  proposals  in  the  budget 
summit  agreement.  While  the  Congressional  Leadership  and  the 
Administration  were  meeting  to  fashion  a  budget  agreement,  the 
Committee  on  Banking,  Finance  and  Urban  Affairs  conducted  a 
hearing  on  the  Administration's  proposals.  Although  these  propos- 
als were  never  introduced  as  legislation,  the  Banking  Committee 
hearing  demonstrated  that  they  would,  if  implemented,  have  a 
large  and  adverse  affect  upon  the  operation  of  GSEs  and  would 
reduce  the  capability  of  the  GSEs  to  fulfill  their  mission  of  provid- 
ing credit  to  unserved  segments  of  the  economy  such  as  housing  for 
low  and  moderate  income  Americans,  agricultural  credit  and  stu- 
dent loans. 

The  hearing  clarified  that  each  existing  GSEs  is  different,  but 
most  do  not  have  the  full  faith  and  credit  of  the  United  States  nor 
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is  there  any  explicit  responsibility  in  law  for  the  United  States 
Government  to  back  up  these  entities.  The  hearing  once  again  em- 
phasized that  the  debt  and  obligations  of  GSEs  do  not  count  toward 
the  public  debt  and  that  there  is  no  budgetary  implication  to  the 
operation  of  these  entities. 

The  Banking  Committee  hearing  also  focused  attention  on  the 
fact  that  neither  the  GAO  or  the  Department  of  Treasury  found 
that  any  GSE  presented  a  financial  risk  to  the  federal  government 
at  this  time  or  that  the  borrowing  of  the  GSEs  had  any  effect  on 
the  U.S.  public  debt  borrowing. 

As  a  result  of  this  hearing  and  in  response  to  the  expressed  oppo- 
sition of  the  Committees  on  Banking,  Financie  and  Urban  Affairs, 
Education  and  Labor  and  Agriculture,  the  Congressional  Leader- 
ship and  the  Administration  agreed  not  to  include  the  Administra- 
tion's proposal  in  the  budget  agreement.  In  doing  so  they  recog- 
nized the  need  for  further  Congressional  examination  of  the  Ad- 
ministration's proposal  in  the  budget  agreement.  In  doing  so  they 
recognized  the  need  for  further  Congressional  examination  of  the 
Administration's  proposal.  The  budget  summit  agreement  called 
for  a  Congressional  Budget  Office  study  on  the  types  of  risks  that 
each  GSE  assumes.  Congressional  leaders  agreed  that  the  commit- 
tees of  jurisdiction  would  study  legislative  proposals  and  report  leg- 
islation ensuring  GSE  financial  soundness  by  September  15,  1991. 

The  summit  agreement  also  provided  that  if  the  committees  re- 
fused to  report  legislation,  the  Leadership  of  the  House  and  Senate 
would  commit  to  provide  for  consideration  of  the  Administration's 
proposals.  It  is  important  to  note  that  the  budget  summit  didn't 
commit  the  committees  of  jurisdiction  to  consider  or  report  the  Ad- 
ministration's proposal  nor  did  it  commit  the  House  and  Senate 
Leadership  to  bring  the  Administration's  bill  to  the  floor  absent  a 
favorable  vote  of  the  appropriate  committees.  The  provisions  of  the 
Ways  and  Means  reconciliation  package  to  prospectively  restrict 
the  credit  activities  of  future  GSEs  directly  contradicts  the  inten- 
tions of  the  budget  summit. 

The  Committe  on  Banking,  Finance  an  Urban  Affairs  feels  that 
it  is  essential  that  there  be  full  discussion  and  consideration  of  any 
proposals  that  would  significantly  alter  the  operation  of  current 
GSEs  or  any  legislation  that  would  restrict  Congress's  ability  to 
create  GSE's  to  meet  future  credit  need  of  this  country.  The  issue 
can  not  be  fully  explored  if  only  one  Committee  has  acted  and  the 
Committees  of  jurisdiction  have  not  had  time  to  hold  hearings, 
amend,  and  report  legislation.  The  Banking  Committee  fully  in- 
tends to  comply  with  the  spirit  of  the  budget  agreement  and  will 
hold  hearings  on  proposals  to  ensure  the  financial  integrity  of  the 
GSEs. 

The  history  of  H.R.  3469  demonstrates  the  dangers  inherent  in 
the  budget  process  for  the  inclusion  of  measures  whose  ramifica- 
tions have  not  been  fully  examined.  Unless  there  is  an  opportunity 
to  amend  or  delete  these  provisions  on  the  floor  the  only  opportuni- 
ty for  discussion  will  be  in  different  panels  of  the  budget  reconcili- 
ation conference.  Clearly  this  is  an  inappropriate  forum  for  resolv- 
ing this  issue. 

On  March  28,  1990  the  Committee  on  Ways  and  Means  ordered 
the  bill  reported  with  amendments.  On  April  4,  1990  Chairmen  of 
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five  Committees  in  the  House,  Messrs,  Gonzalez,  Hawkins,  de  la 
Garza,  Dingell  and  LaFalce  wrote  to  the  Speaker  requesting  se- 
quential referral  of  the  legislation.  The  Commitee  on  Ways  and 
Means  filed  a  provisional  report  on  H.R.  3469.  However,  after  the 
affected  committees  initiated  discussions  regarding  the  sequential 
referral  of  H.R.  3469,  the  Committee  on  Ways  and  Means  decided 
not  to  file  its  report.  It  was  the  clear  understanding  of  the  Commit- 
tees that  had  this  legislation  been  reported  it  would  have  been  re- 
ferred to  at  least  several  of  these  committees.  As  a  result,  although 
this  legislation  had  been  ordered  reported  almost  6  months  ago,  the 
committees  of  jurisdiction  have  not  been  given  an  opportunity  to 
consider  this  legislation. 

The  Committee  on  Ways  and  Means  has  included  the  provisions 
of  H.R.  3469,  as  ordered  reported,  in  each  of  its  three  reconciliation 
packages. 

The  Committee  is  concerned  about  inclusion  of  this  legislation 
and  the  circumvention  of  the  normal  legislative  process  because  it 
precludes  the  normal  discipline  of  the  legislative  process  and  be- 
cause it  may  presage  a  significant  diminution  of  the  jurisidiction  of 
a  major  Committee  of  the  House.  Rule  X  of  the  Rules  of  the  House 
provides  the  Committee  Banking  Finance  and  Urban  Affairs  with 
jurisdiction  over  "credit".  The  precedents  and  traditions  of  the 
House  indicate  that  this  should  be  understood  as  jurisdiction  over 
the  subject  matter  of  credit  generally  and  not  limited  to  a  certain 
kind  of  credit.  It  is  instructive  to  note  that  there  is  no  exception 
statement  in  Rule  X  as  there  is  for  the  Banking  Committee's  juris- 
diction over  "financial  aid  to  commerce  an  dindustry  (other  than 
transportation)".  Clearly  the  Rules  of  the  House  contemplate  that 
the  Committee  has  exclusive  jurisdiction  over  all  credit  issues 
except  those  that  are  specifically  given  to  other  committees.  For  ex- 
ample, the  Committee  on  Agriculture  has  jurisdication  over  subject 
matters  relating  to  the  "extension  of  farm  credit".  However  the 
Banking  Committee  shares  jurisdiction  with  the  Agriculture  Com- 
mittee over  legislation  relating  to  the  Federal  Agricultural  Mort- 
gage Corporation. 

Rule  X(l)(v)(5)  grants  the  Committee  on  Ways  and  Means  juris- 
diction over  the  "bonded  debt  of  the  United  States".  Bonded  debt  is 
U.S.  Treasury  Debt  and  U.S.  Government  Debt  which  counts 
toward  the  Public  Debt  Limit.  Obligations  which  count  toward  the 
Public  Debt  Limit  are  obligation  issues  Under  Chapter  31  of  Title 
31  of  the  United  States  Code  (formerly  the  Second  Liberty  Bond 
Act)  and  debt  for  which  the  payment  of  principal  and  interest  are 
guaranteed  by  the  United  States.  Neither  of  the  above  characteris- 
tics apply  to  the  debt  or  other  obligations  of  GSEs. 

Any  changes  in  the  governance,  regulation,  powers  or  purposes 
of  GSEs  should  be  evaluated  by  the  Committees  of  jurisdiction  and 
should  be  subject  to  the  discipline  of  the  ordinary  legislative  proc- 
ess. As  a  Committee  with  jurisdiction  over  these  entities,  the  Com- 
mittee is  not  opposed  to  considering  changes  in  the  operation  of  the 
GSEs.  However,  the  Committee  believes  that  these  proposed 
changes  should  be  fully  examined  by  the  appropriate  authorizing 
committee. 

Section  2402  requires  the  Secretary  of  the  Treasury  to  report  to 
the  Committee  on  Banking,  Finance  and  Urban  Affairs  on  the 
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credit  activities  of  the  Secretary  and  the  policies  of  the  Secretary 
with  respect  to  the  issuance  and  redemption  of  notes.  Clause 
(l)(d)(2)  of  Rule  X  of  the  Rules  of  the  House  provide  the  Committee 
on  Banking,  Finance  and  Urban  Affairs  with  jursidiction  over  mat- 
ters relating  to  '  'money  and  credit,  including  currency  and  the  issu- 
ance of  notes  and  the  redemption  thereof;".  The  Committee  be- 
lieves that  there  may  be  significant  savings  available  to  the  Feder- 
al government  by  a  closer  examination  of  the  policies  of  the  Secre- 
tary. The  Committee  believes  that  the  additional  information  pro- 
vided by  this  report  will  assist  the  Committee  in  suggesting  ways  to 
reduce  expenditures  or  increase  earnings  by  these  credit  activities 
or  the  manner  in  which  the  Federal  government  issues  or  redeems 
notes.  The  Committee  expects  to  receive  the  cooperation  of  the  Sec- 
retary in  developing  the  scope  and  methodology  of  the  annual 
report  to  ensure  that  the  report  will  be  responsive  to  the  needs  of 
the  Committee  for  this  additional  information.  The  Committee  also 
expects  to  be  periodically  informed  of  the  progress  of  the  report. 

Section  2403  requires  the  General  Accounting  Office  and  the  Sec- 
retary of  Treasury  to  report  to  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  on  the  effect  of  changes  in  tax  law  on  several 
matters  within  the  jurisdiction  of  the  Committee.  The  Committee 
believes  that  these  annual  reports  will  assist  the  Committee  in  car- 
rying out  its  responsibility  under  Clause  (2)(c)  of  Rule  X  in  ' 'review- 
ing and  studying  on  a  continuing  basis  the  impact  or  probable 
impact  of  tax  policies  affecting  subjects  within  its  jurisdic- 
tion *  *  *," 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  DC,  April  4,  1990. 

Hon.  Thomas  S.  Foley, 
The  Speaker 
Washington,  DC. 

Dear  Mr.  Speaker:  The  Committee  on  Ways  and  Means  has  re- 
ported H.R.  3469.  H.R.  3469,  as  amended,  would  place  restrictions 
on  the  financing  of  newly  created  government  sponsored  entities  or 
corporations  owned  in  whole  or  in  part  by  the  federal  government. 
As  Chairmen  of  our  respective  committees,  we  believe  that  this  leg- 
islation affects  matters  within  our  committees'  jurisdiction  and 
would  alter  the  manner  in  which  our  committees  have  traditional- 
ly brought  legislation  to  the  floor.  Accordingly,  we  respectfully  re- 
quest that  H.R.  3469  be  sequentially  referred  to  our  committees. 

SUMMARY  OF  LEGISLATION 

H.R.  3469  would  prohibit  any  newly  created  "specified  Federal 
entity"  from  issuing  any  obligation  or  otherwise  borrowing,  guar- 
anteeing any  obligation  or  incurring  any  contingent  liability  to  pay 
any  amount  except  as  specifically  approved  in  appropriations  acts. 
Specified  Federal  entities  would  only  be  permitted  to  borrow  from 
the  United  States  Treasury  (including  the  Federal  Financing  Bank) 
in  amounts  specifically  authorized  in  law.  The  term  "specified  Fed- 
eral entity"  is  defined  to  include  any  corporation  owned  in  whole 
or  in  part  by  the  Federal  Government  or  any  privately  owned  Gov- 
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ernment-sponsored  entity,  which  is  established  pursuant  to  any  law 
enacted  on  or  after  March  28,  1990. 

JURISDICTIONAL  CONCERNS 

Financing  of  government  sponsored  entities  or  corporations 
owned  in  whole  or  in  part  by  the  federal  government  varies  widely. 
Some  are  financed  with  appropriated  funds,  others  are  financed 
through  a  combination  of  fees,  lines  of  credit  from  the  U.S.  Treas- 
ury, borrowing  in  the  private  markets,  sales  of  stock  or  sales  of 
assets.  In  most  cases  the  financing  of  the  entity  does  not  involve 
obligations  that  count  toward  the  public  debt  limit. 

Principally  because  the  debt,  if  any,  of  these  entities  is  private 
debt,  not  public  debt,  legislation  to  create  such  entities  has  been 
considered  by  the  House  without  being  referred  to  the  Ways  and 
Means  Committee.  We  believe  this  practice  should  continue. 

Furthermore,  the  provisions  of  H.R.  3469  represent  a  fundamen- 
tal shift  in  the  ground  rules  for  the  operation  of  new  programs 
within  the  jurisdiction  of  our  committees.  These  provisions  would 
limit  the  ability  of  the  specified  Federal  entities  to  respond  to 
events  in  the  conduct  of  their  operations  and  significantly  alter  the 
options  currently  available  for  the  implementation  of  programs  in 
the  areas  subject  to  the  jurisdiction  of  our  committees.  We  have 
not  had  sufficient  time  to  review  this  legislation.  Such  a  fundamen- 
tal shift  needs  to  be  examined  by  the  committees  with  jurisdiction 
over  these  programs  to  enable  these  committees  to  evaluate  the 
merits  of  such  a  proposal  in  the  context  of  the  individual  needs  and 
circumstances  of  the  programs  affected. 

Our  concern  about  the  effects  of  this  legislation  on  the  jurisdic- 
tion of  our  committees  and  the  legislative  process  in  the  House  is 
clear  and  imminent.  Several  committees  are  considering  legislation 
that  would  create  entities  covered  by  the  restrictions  contained  in 
H.R.  3469.  In  the  near  future,  the  House  will  likely  consider  legis- 
lation to  create  a  European  Development  Bank.  That  legislation 
will  create  a  corporation,  owned  in  part  by  the  United  States, 
whose  primary  purpose  is  to  borrow  in  the  private  markets  and  to 
use  the  proceeds  of  that  borrowing  to  lend  in  Eastern  Europe. 
Unless  the  European  Development  Bank  is  exempted  from  this  leg- 
islation, the  Bank  would  be  required  to  borrow  all  of  its  funds 
through  the  United  States  Treasury.  Whether  the  Bank  is  exempt 
or  not,  the  legislation  may  result  in  the  unprecedented  referral  of 
multilateral  development  bank  legislation  to  the  Ways  and  Means 
Committee. 

We  understand  the  concern  of  the  Ways  and  Means  Committee, 
that  some  newly  created  entities  may  affect  the  management  of  the 
public  debt.  Our  committees  share  that  concern.  We  believe,  how- 
ever, that  the  precedents  of  the  House  provide  protection  for  the 
Ways  and  Means  Committee  to  review  legislation  that  could  have  a 
substantial  effect  on  the  management  of  the  public  debt.  The  most 
recent  example  of  this  is  the  sequential  referral  of  the  savings  and 
loan  legislation.  In  that  instance  it  was  determined  that  the 
amount  of  private  borrowing  was  so  large  that  a  sequential  referral 
to  the  Ways  and  Means  Committe  was  warranted. 
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Enactment  of  this  legislation  could  mean  that  any  bill  to  create  a 
covered  entity  reported  by  any  of  our  committees  would  be  sequen- 
tially referred  to  the  Ways  and  Means  Committee.  If  the  newly  cre- 
ated entity  borrowed  in  accordance  with  the  legislation,  the  Ways 
and  Means  Committee  would  be  expected  to  receive  sequential  re- 
ferral based  on  the  argument  that  the  borrowing  would  count 
toward  the  public  debt.  Conversely,  if  the  legislation  exempted  the 
entity  from  the  requirement  of  the  legislation,  the  Ways  and 
Means  Committee  could  be  expected  to  request  a  sequential  refer- 
ral. 

We  respectfully  request  that  H.R.  3469  be  sequentially  referred 
to  our  committees  to  permit  us  to  examine  its  effect  on  matters 
within  our  jurisdiction  and  to  determine  its  effect  on  our  commit- 
tees' ability  to  bring  legislation  to  the  floor  of  the  House.  We  ap- 
preciate your  consideration  of  our  request. 
Sincerely, 

Henry  Gonzalez. 
Gus  Hawkins. 
E.  de  la  Garza. 
John  J.  LaFalce. 
John  D.  Dingell. 


U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  U,  1990. 

Hon.  Henry  B.  Gonzalez, 

Chairman,  Committee  on  Banking,  Finance,  and  Urban  Affairs, 
House  of  Representatives,  Washington,  DC. 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  reconciliation  recommen- 
dations of  the  House  Committee  on  Banking,  Finance,  and  Urban 
Affairs — to  be  included  as  Title  II  of  the  reconciliation  bill. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

C.G.  Nuckols 
(For  Robert  D.  Reischauer). 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  Not  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Banking,  Finance,  and  Urban  Affairs — to  be  included  as 
Title  II  of  the  reconciliation  bill. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Banking,  Finance,  and  Urban  Affairs,  October  12,  1990. 

4.  Bill  purpose:  Subtitle  A  would  remove  certain  limits  on  the  au- 
thority of  the  Federal  Deposit  Insurance  Corporation  (FDIC)  to 
raise  the  rates  it  charges  banks  and  savings  and  loans  institutions 
for  deposit  insurance.  The  FDIC  would  be  able  to  adjust  the  rate 
charged  to  banks  more  frequently  than  annually. 

Subtitle  B  would  make  a  number  of  changes  to  the  Federal  Hous- 
ing Administration's  (FHA)  basic  single-family  mortgage  insurance 
program,  including  changes  to  premium  and  down  payment  re- 
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quirements.  One  provision  would  allow  FHA  to  collect  annual  pre- 
miums, in  addition  to  reduced  upfront  premiums,  for  up  to  30 
years,  depending  on  the  loan-to-value  ratio  of  the  mortgage.  An- 
other would  change  the  policy  for  determining  whether  FHA  bor- 
rowers receive  distributive  shares,  which  are  currently  paid  when 
the  insurance  endorsed  in  a  particular  year  is  expected  to  result  in 
a  surplus.  By  requiring  FHA's  total  portfolio  to  be  in  a  surplus  po- 
sition, the  bill  would  effectively  preclude  any  such  payments  in  the 
next  five  years.  The  bill  also  would  permanently  increase  the  ceil- 
ing for  FHA-insured  mortgages  to  the  current  level  of  $124,875. 
Under  current  law,  the  ceiling  will  drop  to  $101,250  on  November 
1,  1990. 

The  bill  would  increase  the  number  of  reverse  mortgages  that 
FHA  could  insure  under  an  existing  demonstration  program  and 
extend  the  termination  date  for  this  program  from  September  30, 
1991  to  September  30,  1995. 

Subtitle  C  would  establish  a  process  for  the  Secretary  of  Housing 
and  Urban  Development,  through  the  Government  National  Mort- 
gage Association,  to  conduct  auctions  of  the  beneficial  interest  in 
mortgage  loans  insured  under  Section  221  of  the  National  Housing 
Act  in  order  to  prevent  assignment  of  these  loans  to  FHA.  Under 
current  law,  lenders  can  assign  these  loans  to  FHA  after  20  years 
and  receive  full  payment  of  the  outstanding  principal.  The  success- 
ful bidder  also  would  receive  a  monthly  subsidy  from  FHA  equal  to 
the  difference  between  the  interest  rate  of  the  mortgage  sold  and 
the  market  interest  rate  established  through  the  auction. 

Subtitle  D  would  reauthorize  the  national  flood  insurance  pro- 
gram and  the  federal  crime  insurance  program  through  the  end  of 
fiscal  year  1995.  Under  current  law,  both  programs  are  scheduled 
to  expire  at  the  end  of  fiscal  year  1991.  In  addition,  this  subtitle 
would  extend  existing  limits  on  annual  premium  increases  in  both 
programs  to  1995  and  would  allow  the  Federal  Emergency  Manage- 
ment Agency  to  increase  premiums  to  cover  the  cost  of  administra- 
tion of  the  flood  insurance  program. 

Subtitle  E  would  prohibit  the  placement  of  restrictions  on  the 
ability  of  corporations  owned  or  sponsored  by  the  federal  govern- 
ment to  borrow  from  entities  other  than  the  Secretary  of  the  Treas- 
ury and  to  guarantee  obligations  issued  by  any  person.  In  addition, 
the  bill  would  require  the  Secretary  of  the  Treasury  and  the  Comp- 
troller General  to  prepare  reports  on  credit  activity,  the  issuance 
and  redemption  of  notes,  and  federal  tax  laws. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  year,  in  millions  of  dollars] 

1991  1992  1993  1994  1995 


Direct  Spending  Effects 1 
Single-Family  Mortgage  Insurance: 

Budget  Authority  

Estimated  Outlays   -397      -576      -448      -686  -457 

Section  221(g)(4)  Mortgage  Assignments: 

Estimated  Budget  Authority   -212      -207      -202      -197  -192 

Estimated  Outlays   -212      -207      -202      -197  -192 

Flood  Insurance— Reauthorization 2: 

Estimated  Budget  Authority  


33 


[By  fiscal  year,  in  millions  of  dollars] 


1991  1992  1993  1994  1995 


Estimated  Outlays   -298  -117  -92  -87 

Flood  Insurance— Premium  Increase: 

Estimated  Budget  Authority  

Estimated  Outlays                                              -14  -42  -56  -56  -56 

Crime  Insurance  2  3: 

Estimated  Budget  Authority   -5  -4  -2  -3 

Estimated  Outlays   -6  -4  -2  -3 

Total: 

Estimated  Budget  Authority                                     -212  -212  -206  -199  -195 

Estimated  Outlays                                             -623  -1,129  -827  -1,033  -795 


1  Subtitle  A  would  eliminate  current  restrictions  on  the  amount  of  increases  in  premiums  that  the  FOIC  can  assess  on  the  deposits  of  its  member 
banks.  Because  the  FDIC  could  exercise  this  authority  under  existing  law,  and  CBO's  baseline  spending  estimates  used  for  reconciliation  purposes 
assume  that  this  authority  would  not  be  used,  we  estimate  that  the  provisions  of  Subtitle  A  would  have  no  budget  impact. 

The  budget  resolution  baseline  assumes  that  Bank  Insurance  Fund  premiums  will  be  set  at  15  cents  per  $100  of  assessable  deposits  starting  on 
January  1,  1991.  The  FDIC  has  already  raised  the  rate  to  19.5  cents  effective  January  1,  1991.  If  the  rate  were  raised,  for  example,  to  23  cents, 
effective  January  1,  1992,  the  net  decrease  in  outlays  from  these  administrative  actions,  relative  to  the  baseline,  would  be  $1.1  billion  in  fiscal  year 
1991,  $1.8  billion  in  1922,  $1.9  billion  in  1993,  $2.1  billion  in  1994,  and  $2.1  billion  in  1995.  These  savings  could  be  accomplished  under  current 
law. 

CBO  estimates  that  Subtitle  E  also  would  have  no  direct  budget  impact. 

2  Reauthorization  of  the  flood  and  crime  insurance  programs  would  result  in  receipts  in  fiscal  year  1992,  because  premium  payments  would  be 
received  in  that  year,  but  a  substantial  portion  of  the  claims  from  those  policies  would  be  paid  in  the  following  year.  In  subsequent  years,  savings 
would  result  from  an  excess  of  premium  income  over  claims. 

3  Includes  $12  million  per  year  in  1993  through  1995  for  interest  payment  ot  the  Treasury  (function  900). 

The  budget  impact  of  this  bill  falls  within  budget  functions  370, 
450,  and  900. 

6.  Estimated  cost  to  State  and  local  governments:  None. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Laura  Carter. 

10.  Estimate  approved  by:  Robert  A.  Sunshine  (for  James  L. 
Blum,  Assistant  Director  for  Budget  Analysis.) 


Title  III — Committee  on  Education  and  Labor 

U.S.  House  of  Representatives, 
Committee  on  Education  and  Labor, 

Washington,  DC,  October  15,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  submitting  herewith  a  report  of  the 
legislative  recommendations  approved  by  the  Committee  on  Educa- 
tion and  Labor  today.  The  legislative  text  for  inclusion  in  the 
Budget  Reconciliation  Act  will  be  delivered  by  the  Office  of  Legisla- 
tion Counsel. 

Your  cooperation  with  our  Committee  is  greatly  appreciated. 
Sincerely, 

Augustus  F.  Hawkins, 

Chairman. 

COMMITTEE  REPORT  LANGUAGE — CIVIL  PENALTIES  FOR  CERTAIN  UNFAIR 

LABOR  PRACTICES 

One  hundred  million  dollars  in  savings  over  five  years  are  real- 
ized by  establishing  a  civil  fine  for  certain  violations  of  the  Nation- 
al Labor  Relations  Act  (NLRA). 

In  addition  to  the  compensatory  remedies  currently  provided 
under  the  Act,  this  provision  establishes  a  one  thousand  dollar 
minimum  and  ten  thousand  dollar  maximum  fine  per  effected  indi- 
vidual for  violations  of  8(a)(3)  and  8(b)(2)  of  the  NLRA  and  for  viola- 
tions of  8(a)(5)  and  8(b)(3)  of  the  Act.  The  fines  are  balanced,  apply- 
ing to  both  union  and  employer  violations  of  the  law.  8(a)(3)  and 
8(b)(2)  prohibit  unions  or  employers  from  discriminating  against  in- 
dividuals who  engage  in  protected  activity.  8(a)(5)  and  8(b)(3)  re- 
quire employers  and  unions  to  collectively  bargain  in  good  faith. 
These  are  key  provisions  of  the  NLRA. 

For  more  than  fifteen  years  the  Subcommittee  on  Labor  Manage- 
ment Relations  has  documented  through  hearings  and  reports  how 
current  remedies  failed  to  deter  violations  of  the  National  Labor 
Relations  Act  (NLRA).  There  has  been  much  evidence  that  some 
violators  actually  benefit  economically  from  violations  of  the  Act. 
The  compensatory  remedies  in  the  current  law  have  failed  to  deter 
violations  of  the  Act.  In  addition  to  realizing  savings,  the  proposed 
fines  will  provide  new  deterrence  against  violations  of  important 
worker  rights  to  organize  and  bargain  collectively. 

CHILD  LABOR  CIVIL  PENALTIES 

This  amendment  modifies  section  16(e)  of  Fair  Labor  Standards 
Act  of  1938.  It  strikes  the  current  civil  penalty  provision  of  $1,000 
for  each  violation  and  inserts  in  lieu  thereof  a  civil  penalty  floor  of 
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$1,000  and  ceiling  of  $10,000  for  each  employee  who  is  the  subject 
of  such  a  violations.  All  civil  penalties  collected  under  this  section 
are  to  be  deposited  in  the  general  Treasury. 

This  increase  in  child  labor  civil  penalties  is  consistent  with  the 
Secretary  of  Labor  Elizabeth  Dole's  testimony  on  increased  child 
labor  enforcement  before  the  House  Subcommittee  on  Labor  Stand- 
ards, and  with  the  Department  of  Labor's  overall  enforcement 
strategy  for  child  labor  violations. 

OSHA  and  MSHA  penalties 

The  Occupational  Safety  and  Health  Act  of  1970  (29  U.S.C.  666) 
provides  for  civil  penalties  for  violations  of  the  Act  as  well  as  any 
standards  promulgated  by  the  Occupational  Safety  and  Health  Ad- 
ministation  pursuant  to  the  Act.  Currently,  violations  cited  by 
OSHA  provide  for  civil  fines  of  up  to  $10,000  for  each  willful  or  re- 
peated violation,  up  to  $1,000  for  each  serious  or  other-than-serious 
violation,  and  up  to  $1,000  per  day  beyond  a  stated  abatement  date 
for  failure  to  correct  a  violation.  Those  penalities  have  never  been 
increased. 

Believing  that  stronger  enforcement  of  the  Act  through  higher 
levels  of  civil  and  criminal  penalities  is  needed,  the  Committee  on 
Education  and  Labor  took  the  following  actions. 

First,  OSHA  civil  penalties  were  increased  seven-fold:  fines  of  up 
to  $70,000  for  each  willful  or  repeated  violation,  up  to  $7,000  for 
each  serious  or  other-than-serious  violation,  and  up  to  $7,000  per 
day  for  failure  to  abate  a  hazard  within  the  specified  time. 

Second,  the  Committee  provides  for  minimum  fine  amounts  as 
follows:  not  less  than  $7,000  for  each  willful  violation,  not  less  than 
$1,000  for  each  repeated  violation,  not  less  than  $700  for  each  seri- 
ous violation,  and  not  less  than  $100  for  each  other-than-serious 
violation. 

Third,  the  Committee  has  approved  several  changes  in  the  crimi- 
nal penalties  provisions  of  the  OSH  Act,  including  changing  the 
degree  of  criminality  from  misdemeanor  to  felony,  providing  that 
dollar  fines  will  be  in  accordance  with  section  3571  of  Title  18, 
United  States  Code  and  providing  for  increased  jail  terms  for  both 
first  and  subsequent  offenses — from  up  to  six  months  to  up  to  10 
years  for  first  offenses  and  from  up  to  one  year  to  up  to  20  years 
for  subsequent  offenses. 

Further,  the  Committee-adopted  resolution  provides  for  the  inclu- 
sion of  serious  bodily  injury  as  well  as  fatality  as  a  basis  for  deter- 
mining whether  a  criminal  prosecution  should  be  pursued. 

The  Committee  likewise  amended  the  fine  provisions  of  the  Fed- 
eral Coal  Mine  Health  and  Safety  Act  of  1969  as  amended  in  1977. 
The  Committee  action  provides  for  an  increase  in  MSHA  fines  for 
each  violation  of  the  Act  or  any  mandatory  safety  or  health  stand- 
ard promulgated  under  the  Act  from  $10,000  to  $30,000. 

In  addition,  the  fines  for  uncorrected  violations  for  which  a  cita- 
tion has  been  issued  are  changed  from  not  more  than  $1,000  per 
day  to  not  more  than  $5,000  per  day,  but  also  includes  a  minimum 
level  of  not  less  than  $1,000  per  day. 
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I.  SUMMARY  OF  PURPOSE — SUBTITLE  B 

The  purposes  of  parts  1  and  2  of  Subtitle  B  of  Title  III  of  this 
Act,  relating  to  use  of  excess  pension  assets  upon  plan  termination 
and  transfers  of  certain  pension  assets  to  retiree  health  accounts, 
as  favorably  reported  by  the  Committee  on  Education  and  Labor  on 
October  15,  1990,  are  to: 

1.  Reduce  or  remove  certain  financial  incentives  under  cur- 
rent law  for  employers  to  terminate  rather  than  continue  their 
single-employer  defined  benefit  pension  plans; 

2.  Improve  the  likelihood  that  single-employer  defined  bene- 
fit pension  plans  will  not  be  premanturely  terminated  by  em- 
ployers desiring  access  to  plan  assets  to  use  for  other  corporate 
purposes,  thus  resulting,  in  many  cases  in: 

a.  The  reduction  of  participant's  benefit  security  with  re- 
spect to  future  benefit  accruals,  and 

b.  The  reduction  of  retirees'  future  benefit  security  by 
reducing  or  eliminating  the  likelihood  that  such  retirees' 
pension  benefits  will  be  adequate  during  retirement  to 
keep  pace  with  inflation;  and 

3.  Assure  that,  once  assets  are  contributed  to  a  pension  plan, 
they  are  used  only  to  pay  benefits  to  the  participants  under 
the  pension  plan. 

The  purpose  of  part  3  of  Subtitle  B  of  Title  III  of  this  Act,  relat- 
ing to  the  Pension  Benefit  Garanty  Corporation  (PBGC),  is  to  in- 
crease the  annual  per  capita  premium  paid  by  single-employer  de- 
fined benefit  pension  plans. 

II.  BACKGROUND  AND  REASONS  FOR  THE  PROVISIONS 

a.  Overview  of  present  law  and  committee  concerns 

Over  the  past  few  years,  the  Committee  has  become  aware  of  the 
serious  threat  to  benefit  security  posed  when  employers  premature- 
ly terminate  single-employer  defined  benefit  plans  in  order  to  re- 
cover so-called  excess  pension  assets.  These  terminations  for  rever- 
sions, although  practically  unheard  of  when  the  Employee  Retire- 
ment Income  Security  Act  of  1974  (ERISA)  was  enacted,  have  esca- 
lated sharply  since  1981  and  have  been  the  subject  of  considerable 
legislative  debate  and  activity  by  the  Committee  on  Education  and 
Labor  as  well  as  other  Committees  in  the  House  and  Senate. 

Despite  all  the  publicity  and  Congressional  attention  focused  on 
the  relatively  small  number  of  seriously  underfunded  pension 
plans,  the  vast  majority  of  single-employer  pension  plans  are  excep- 
tionally well-funded.  One  of  the  primary  reasons  for  this  is  that 
employers  fund  plans  to  reflect  their  ongoing  nature:  funding  has 
generally  been  based  on  a  projection  of  what  employees  will  be  en- 
titled to  if  they  continue  in  service  until  normal  retirement  age 
and  continue  to  have  reasonable  salary  increases  along  the  way, 
not  merely  on  benefits  currently  earned.  Thus,  the  overwhelming 
majority  of  plans  have  assets  in  excess  of  the  liability  owed  if  the 
plan  were  to  be  currently  terminated. 

As  a  result  of  years  of  accumulated  tax-free  prefunding  of  future 
pension  obligations  and  better  than  expected  investment  perform- 
ance, pension  plans  have  amassed  over  $2  trillion  in  assets.  It  is 
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estimated  that  approximately  $250  billion  of  these  assets  are  for 
future  pension  obligations  that  are  not  yet  due. 

Under  normal  circumstances,  the  well-funded  status  of  most 
plans  would  be  a  clear  reflection  of  increased  benefit  security  for 
workers  and  retirees.  Since  1981,  however,  we  have  witnessed  a 
phenomenon  virtually  unheard  of  at  the  time  ERISA  was  enacted 
in  1974:  employers  prematurely  terminating  pension  plans  solely 
recover  "excess"  or  "surplus"  assets  to  use  for  other  corporate  pur- 
poses. 

This  use  of  pension  plans  as  corporate  piggy  banks  to  finance 
takeovers  or  other  corporate  priorities  is  a  serious  threat  to  benefit 
security.  In  February  and  March  of  1989,  the  Subcommittee  on 
Labor-Management  Relations  completed  a  series  of  hearings  on  cor- 
porate takeovers  and  leveraged  buyouts  (LBOs).  Most  of  the  wit- 
nesses testified  that  often  corporate  management  itself,  investment 
bankers  involved  in  LBOs,  and  corporate  raiders  view  a  pension 
fund  with  assets  in  excess  of  those  necessary  to  pay  benefits  earned 
to  date  as  a  source  of  ready  cash. 

Although  most  courts  have  consistently  interpreted  ERISA  in  the 
past  to  permit  recovery  of  residual  assets  (only  if  the  plan  explicit- 
ly provides  that  upon  termination  the  assets  may  revert  to  the  em- 
ployer), for  many  years  the  Internal  Revenue  Service  (IRS)  had 
strictly  interpreted  the  term  "residual"  to  include  only  those  extra 
assets  that  were  in  the  plan  as  a  result  of  an  actuarial  error.  Since 
1983,  however,  the  IRS  has  appeared  to  soften  its  previous  position 
and  currently  permits  any  assets  above  bare  termination  liability 
to  revert  to  the  employer,  not  just  those  assets  that  were  contribut- 
ed to  the  plan  because  the  actuary  genuinely  made  a  mistake. 

This  broader  definition  of  residual  assets  permits  employers  to 
strip  assets  out  of  the  plan  that  are  only  artificially  "excess".  Be- 
cause the  employer  controls  the  timing  of  the  termination,  it  can 
create  a  surplus  by  terminating  when  the  value  of  assets  exceeds 
current  liabilities.  Under  ERISA's  minimum  funding  rules,  an  em- 
ployer may  fund  on  the  basis  of  projected  benefits  for  workers  and 
according  to  an  actuarial  funding  method  that  generates  "surplus" 
in  the  early  years  in  order  to  achieve  a  relatively  level  funding  ob- 
ligation for  the  employer  over  time.  Without  this  ability  to  level 
fund,  an  employer  would  be  facing  an  ever-escalating  funding  obli- 
gation as  its  workforce  matured  and  liabilities  increased.  Thus  the 
"excess  assets"  are  generally  not  the  product  of  any  actuarial 
error,  but  rather  the  result  of  the  premature  termination  of  a  plan 
before  the  completion  of  its  normal  funding  cycle  under  the  ERISA 
minimum  funding  rules. 

The  Committee  believes  that  it  is  time  to  revise  the  law  that  per- 
mits employers  to  reap  a  gigantic  windfall  based  on  the  timing  of 
the  termination.  We  must  remove  the  substantial  financial  incen- 
tives the  current  law  creates  for  an  employer  to  engage  in  a  prema- 
ture plan  termination.  We  are  concerned  that  this  situation  disad- 
vantages workers,  retirees,  and  taxpayers. 

The  problem  is  especially  troublesome  in  the  context  of  corporate 
takeovers  and  leveraged  buyouts.  The  General  Accounting  Office 
testified  last  year  before  the  Oversight  Subcommittee  of  the  Com- 
mittee on  Ways  and  Means  that  nearly  40%  of  the  firms  taken 
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over  in  leveraged  buyouts  had  subsequently  terminated  at  least  one 
of  their  pension  plans  to  recapture  plan  assets. 

In  most  cases,  after  the  employer  terminates  the  plan  and  strips 
out  all  assets  in  excess  of  bare  termination  liability,  the  employer, 
simply  reestablishes  an  identical  plan  that  is  substantially  less 
well-funded.  The  Reagan  Administration  interpreted  ERISA  even 
more  broadly  to  permit  employers  to  engage  in  certain  types  of 
sham  terminations  in  order  to  recover  assets  (such  as  the  "termina- 
tion/reestablishment"  described  above).  In  addition,  the  Adminis- 
tration Guidelines  permit  ' 'spinoff  terminations."  In  these  transac- 
tions, the  employer  splits  its  plan  into  two:  one  for  actives  and  one 
for  retirees.  The  employer  transfers  all  assets  in  excess  of  assets 
representing  termination  liability  for  active  workers  to  the  retir- 
ees' plan.  Then  the  retirees'  plan  is  terminated,  annuities  pur- 
chased for  the  retirees,  and  the  remaining  assets  are  recovered  by 
the  employer. 

In  enacting  ERISA,  Congress  did  not  anticipate  nor  specifically 
address  this  type  of  corporate  behavior.  Although  a  few  courts  had 
permitted  employers  terminating  their  plans  to  recover  assets  in 
excess  of  termination  liability  in  the  past,  these  new  broader  inter- 
pretations of  ERISA  have  legitimized  what  most  ERISA  experts  be- 
lieved was  not  permissible  before.  Moreover,  they  have  encouraged 
employers  to  terminate  plans  as  quickly  as  possible,  before  Con- 
gress acts  to  curb  these  abuses.  From  1981  to  1984,  $2.2  billion  of 
assets  had  been  removed  from  pension  plans  by  employers.  As  of 
December  1989,  over  $21  billion  had  been  taken.  According  to 
recent  estimates,  using  the  new  IRS  definition  of  "residual  assets," 
overall  asset  surpluses  approach  $250  billion. 

Widespread  bipartisan  agreement  exists  that  current  law  must 
be  changed  to  discourage  employers  from  terminating  plans  solely 
to  recover  assets,  although  consensus  on  how  to  revise  current  law 
has  been  elusive  in  the  past.  The  Reagan  Administration  not  only 
acknowledged  that  current  law  was  flawed,  but  also  sent  to  Con- 
gress in  February,  1987,  its  own  package  of  legislative  recommen- 
dations making  sweeping  changes  in  current  law  designed  to  make 
it  substantially  more  difficult  for  employers  to  recover  assets.  In 
December  of  1987,  as  part  of  the  budget  reconciliation  bill,  both  the 
House  and  Senate  adopted  proposals  advanced  by  the  House  Educa- 
tion and  Labor  Committee,  the  Committee  on  Ways  and  Means, 
and  Senate  Labor  and  Human  Resources  Committee  to  deal  with 
this  issue.  Unfortunately,  the  conferees  had  many  pension  issues 
before  them  and  were  not  able  to  resolve  their  legislative  differ- 
ences with  respect  to  surplus  assets  in  the  short  time  available. 
Thus  the  proposals  (which  in  large  part  reflected  the  Administra- 
tion's own  proposals)  were  dropped  from  the  final  bill. 

A  growing  number  of  members  of  Congress  remain  strongly  com- 
mitted to  enacting  much  needed  legislation  in  this  area  as  quickly 
as  possible.  It  is  clear,  however,  that  the  pattern  of  reversion  activi- 
ty has  increased  as  Congressional  attention  has  increased.  The 
Committee  is  concerned  that  further  delay  in  enacting  corrective 
legislation  will  only  continue  to  accelerate  termination  activity.  Ac- 
cording to  PBGC  records,  between  1983  and  1988,  approximately 
2000  plan  terminations  for  reversions  have  occurred.  In  October  of 
1988,  the  Treasury  Department  announced  a  moratorium  on  the  is- 
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suance  of  determination  letters  involving  reversions  until  May  1, 
1989.  When  the  moratorium  expired,  the  Treasury  released  several 
thousand  termination  requests  that  had  been  pending. 

After  years  of  debate,  the  Committee  believes  that  Congress  must 
at  last  stem  this  flood  of  unnecessary  plan  terminations. 

Over  the  years,  the  Committee  and  the  Congress  have  considered 
a  variety  of  different  approaches.  In  1988,  the  Chairman  of  the 
Subcommittee  on  Labor-Management  Relations,  Representative 
William  L.  Clay,  introduced  a  bill,  H.R.  4111,  that  would  have  pro- 
vided for  a  temporary  halt  to  employer  recovery  of  so-called  excess 
assets  in  order  to  remove  any  incentive  an  employer  might  have  to 
terminate  a  plan  in  order  to  avoid  any  new  restrictions  Congress 
might  impose.  An  alternative  proposal  advanced  by  the  Senate, 
that  would  have  temporarily  increased  the  excise  tax  on  employer 
reversions  to  60%,  was  dropped  in  the  conference  on  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988  (TAMRA).  At  the  time, 
many  urged  the  Committee  to  propose  permanent  changes  in  the 
law,  rather  than  merely  adopt  a  moratorium  on  reversions. 

In  the  101st  Congress,  Subcommittee  Chairman  Clay  introduced 
H.R.  1661,  the  Employee  Pension  Protection  Act  of  1989.  An  identi- 
cal bill  was  introduced  the  same  day  by  Senator  Howard  Metz- 
enbaum  (S.  685).  The  bill  prohibited  employers  from  recapturing 
pension  assets  if  no  replacement  plan  was  created  when  the  pen- 
sion plan  was  terminated.  But  it  created  a  financial  incentive  for 
employers  to  reestablish  replacement  plans,  since  the  employer 
could  recover  any  asset  that  remained  after  appropriate  cushions 
had  been  established  in  any  new  plans  and  one-time  cost-of-living 
adjustments  for  participants  in  terminating  plans  had  been  provid- 
ed. 

b.  History  of  Committee  action 

For  several  years,  the  Committee  has  had  under  consideration 
issues  relating  to  pension  plan  terminations. 

Congress  first  became  concerned  about  the  security  of  retirement 
benefits  promised  to  workers  in  well-funded  pension  plans  in  1982 
after  two  major  and  highly  publicized  terminations  occurred  in- 
volving the  Great  Atlantic  and  Pacific  Tea  Company  (A  &  P)  and 
Harper  &  Row  Publishers.  The  Chairman  of  the  House  Select  Com- 
mittee on  Aging,  Representative  Claude  Pepper,  held  oversight 
hearings  on  these  terminations  on  June  7,  1982  and  September  28, 
1983.  Witnesses  included  representatives  of  the  Reagan  Adminis- 
tration, union  officials,  plan  participants  and  retirees,  and  corpo- 
rate executives. 

Legislation  to  impose  a  nine-month  moratorium  on  employer  re- 
versions, S.  2435,  was  first  introduced  on  March  15,  1984,  by  Sena- 
tor Howard  Metzenbaum,  ranking  minority  member  of  the  Sub- 
committee on  Labor,  Senate  Committee  on  Labor  and  Human  Re- 
sources. On  March  16,  1984,  identical  legislation  (H.R.  5168)  was  in- 
troduced by  Representative  Edward  R.  Roybal,  Chairman  of  the 
House  Select  Committee  on  Aging.  H.R.  5168  was  jointly  referred 
to  the  Committee  on  Education  and  Labor  and  the  Committee  on 
Ways  and  Means.  In  addition,  Representative  Roybal  introduced 
H.R.  6404  to  provide  for  controls  on  terminations  of  pension  plans 
involving  employer  reversions.  This  bill  was  also  jointly  referred  to 
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the  Committee  on  Education  and  Labor  and  the  Committee  on 
Ways  and  Means. 

Hearings  were  held  by  the  Subcommittee  on  Labor  of  the  Senate 
Committee  on  Labor  and  Human  Resources  on  April  4,  1984  to  con- 
sider S.  2435  and  to  her  testimony  from  the  Administration  on  its 
ongoing  review  of  terminations  for  reversions.  In  addition  to  the 
Administration's  testimony,  the  Subcommittee  heard  from  repre- 
sentatives of  retirees,  organized  labor,  and  business. 

In  the  99th  Congress,  on  June  12,  1985,  the  Subcommittee  on 
Labor-Management  Relations,  chaired  by  Representative  William 
L.  Clay,  held  joint  hearings  on  overfunded  pension  plans  with  the 
House  Select  Committee  on  Aging,  chaired  by  Representative 
Edward  R.  Roybal.  Witnesses  included  representatives  of  the  Ad- 
ministration, business,  organized  labor,  plan  participants  and  retir- 
ees. Among  the  bills  referred  to  and  considered  by  the  Committee 
on  Education  and  Labor  in  the  99th  Congress  relating  to  overfund- 
ed pension  plans  were  H.R.  2701,  3121,  and  3102. 

In  the  100th  Congress,  the  issues  of  both  overfunded  and  under- 
funded pension  plans  occupied  a  substantial  amount  of  the  Com- 
mittee's attention.  On  February  19,  1987,  the  Reagan  Administra- 
tion sent  to  the  Congress  a  comprehensive  legislative  proposal  on 
plan  termination  and  funding  as  part  of  its  overall  recommenda- 
tions on  competitiveness  in  international  markets.  This  proposal 
was,  in  part,  a  response  to  section  11017(d)  of  P.L.  99-272  which 
contained  the  Single-Employer  Pension  Plan  Amendments  Act 
adopted  by  the  Committee  in  1985.  Section  11017(d)  required  the 
Secretary  of  Labor  to  conduct  a  study  of  overfunded  pension  plans 
and  submit  a  report,  together  with  legislative  recommendations,  by 
February  1,  1986.  The  report  ultimately  sent  to  Congress  in  Febru- 
ary 1987  was  far  more  comprehensive  in  nature  and  covered  both 
overfunded  and  underfunded  pension  plans. 

On  March  24,  1987,  the  Subcommittee  on  Labor-Management  Re- 
lations held  a  joint  hearing  on  the  Administration  proposal  with 
the  Subcommittee  on  Labor  of  the  Senate  Committee  on  Labor  and 
Human  Resources,  chaired  by  Senator  Howard  Metzenbaum.  The 
primary  witness  on  behalf  of  the  Administration  was  Secretary  of 
Labor  William  Brock,  who  testified  that  the  Reagan  Administra- 
tion had  concluded  that  the  termination  of  well-funded  pension 
plans  jeopardized  the  retirement  income  security  of  plan  partici- 
pants and  urged  Congress  to  adopt  the  Administration's  proposals 
for  change.  Other  witnesses  included  representatives  of  business, 
organized  labor,  and  retirees. 

On  June  23,  1987,  the  House  adopted  the  Conference  Agreement 
on  H.Con.  Res.  93,  the  Budget  Resolution  for  Fiscal  Year  1988 
(H.Rept.  100-75).  Section  4(N)  of  that  Act  ordered  the  Committee  to 
report  legislation  that  would  realize  $500  million  in  savings  over 
the  three  fiscal  years  beginning  in  1988  by  increasing  the  single- 
employer  termination  insurance  premium  paid  to  the  PBGC. 

On  July  23,  1987,  the  Subcommittee  on  Labor-Management  Rela- 
tions considered  proposed  legislation  to  be  reported  to  the  House 
Budget  Committee  for  inclusion  in  the  budget  reconciliation  bill  as 
Title  III.  The  Subcommittee  favorably  reported  by  unanimous  voice 
vote  proposed  bipartisan  legislation,  as  amended,  that  met  the 
budget  reconciliation  targets  by  increasing  the  PBGC  premium  and 
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imposing  a  charge  on  terminating  plans.  In  addition,  the  proposed 
legislation  contained  a  substantial  number  of  structural  reforms  of 
ERISA  relating  to  terminating  plans  (both  overfunded  and  under- 
funded). Many  of  the  recommendations  proposed  by  the  Adminis- 
tration were  adopted  by  the  Subcommittee. 

On  July  28,  1987,  the  Committee  considered  and  favorably  re- 
ported, as  amended,  the  Subcommittee's  proposed  legislation  to  be 
reported  to  the  House  Budget  Committee  for  inclusion  in  the  1988 
budget  reconciliation  legislation,  H.R.  3545,  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  as  Title  III  (H.Rept.  100-391).  H.R.  3545 
passed  the  House  on  October  29,  1987. 

The  Senate  Labor  and  Human  Resources  Committee  reported 
similar  provisions  as  part  of  its  budget  reconciliation  proposals  in 
October,  1987.  The  Senate  passed  S.  1920,  the  Omnibus  Budget  Rec- 
onciliation Act  of  1987  (S.Rept.  100-65)  on  December  11,  1987  by 
voice  vote.  The  Senate  insisted  on  its  amendments  and  requested  a 
conference. 

Unfortunately,  the  conferees  were  unable  to  reach  agreement  in 
a  timely  fashion  on  a  comprehensive  package  of  legislative  reforms 
affecting  termination  of  both  overfunded  and  underfunded  pension 
plans  and  P.L.  100-203  (Dec.  22,  1987)  focused  primarily  on  under- 
funded plans  (H.Rept.  100-495). 

In  the  second  session  of  the  100th  Congress,  on  March  9,  1988, 
Representative  William  L.  Clay,  Chairman  of  the  Subcommittee  on 
Labor-Management  Relations,  introduced  H.R.  4111,  a  bipartisan 
bill  imposing  a  moratorium  on  pension  plan  reversions  until  Octo- 
ber 1,  1989.  Identical  legislation  was  introduced  on  April  4,  1988  by 
Senator  Howard  Metzenbaum  (S.  2284). 

These  bills  would  have  temporarily  eliminated  current  financial 
incentives  for  employers  to  terminate  a  single-employer  defined 
benefit  plan  solely  to  recapture  plan  assets.  The  bills  provided  that 
until  October  1,  1989,  any  person  allowing  assets  from  a  terminated 
plan  to  revert  to  an  employer  would  be  in  violation  of  the  fiduciary 
rules  under  Title  I  of  ERISA.  Assets  that  would  otherwise  have  re- 
verted to  the  employer  upon  plan  termination  would  have  had  to 
be  placed  in  escrow  in  a  taxable  trust  until  the  reversion  moratori- 
um expired.  Current  rules  governing  income  and  excise  taxation  of 
the  reversion  would  have  continued  to  apply.  The  escrow  require- 
ment would  have  applied  to  all  terminations  for  which  notices  of 
intent  to  terminate  were  given  to  participants  on  or  after  March  9, 
1988 

In  June,  1988,  the  text  of  S.  2284  was  added  to  H.R.  4783,  the 
1989  Labor-HHS  Appropriations  bill.  Attempts  to  remove  it  from 
the  bill  when  the  full  Senate  Appropriations  Committee  considered 
H.R.  4783,  failed  by  a  vote  of  8  (in  favor)  to  19  (opposed). 

On  July  26,  1988,  the  Senate  adopted  an  amendment  to  H.R.  4783 
offered  by  Senators  Metzenbaum  and  Bentsen  that  struck  the  re- 
version language  and  substituted  a  nonbinding  Sense  of  the  Senate 
resolution  encouraging  Congress  to  adopt  a  temporary  increase 
(until  May  1,  1989)  in  the  reversion  excise  tax  from  10%  to  60% 
that  would  apply  to  all  terminations  for  which  notices  of  intent  to 
terminate  were  provided  to  participants  on  or  after  July  26,  1988. 

On  September  8,  1988,  the  Senate  Finance  Committee  adopted 
such  a  provision  as  part  of  the  Committee  amendment  to  S.  2238, 
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the  Technical  Corrections  Act  of  1988.  The  temporary  60%  excise 
tax  adopted  by  the  Senate  as  part  of  the  Senate  amendment  to 
H.R.  4333,  the  House  tax  technical  corrections  bill.  However,  this 
provision  was  dropped  in  conference  and  replaced  by  a  permanent 
increase  in  the  reversion  excise  tax  from  10%  to  15%  as  part  of  the 
Technical  and  Miscellaneous  Revenue  Act  of  1988.  (P.L.  100-647. 
November  10,  1988). 

On  October  24,  1988,  the  Department  of  Treasury  announced 
that  beginning  immediately  it  had  agreed  to  suspend  the  issuance 
of  all  determination  letters  for  plans  terminating  with  employer  re- 
versions. The  administrative  moratorium  imposed  by  Treasury  ex- 
pired on  May  1,  1989. 

In  the  101st  Congress,  the  focus  on  employer  terminations  for  re- 
versions continued.  On  February  9,  1989,  the  Subcommittee  on 
Labor  of  the  Senate  Labor  and  Human  Resources  Committee  held 
an  oversight  hearing  to  receive  testimony  from  the  Bush  Adminis- 
tration on  the  moratorium  and  its  reconsideration  of  the  termina- 
tions for  reversions  problem.  Witnesses  included  representatives  of 
the  Department  of  the  Treasury,  the  Department  of  Labor,  current 
and  retired  workers,  organized  labor,  and  business. 

On  April  4,  1989,  Representative  William  L.  Clay  introduced  H.R. 
1661,  the  Employee  Pension  Protection  Act  of  1989.  An  identical 
bill  was  introduced  the  same  day  by  Senator  Howard  Metzenbaum 
(S.  685).  A  legislative  hearing  was  held  by  the  Subcommittee  on 
Labor  of  the  Senate  Labor  and  Human  Resources  Committee. 

On  April  18,  1989,  the  Subcommittee  on  Labor-Management  Re- 
lations held  a  hearing  on  H.R.  1661.  Witnesses  represented  busi- 
ness and  pension  plan  participants.  Immediately  folowing  the  hear- 
ing, the  Subcommittee  favorably  reported  H.R.  1661  by  a  10-4  vote, 
after  adopting  technical  amendments  to  the  introduced  bill. 

On  July  13,  1989,  the  Committee  considered  H.R.  1661,  as  amend- 
ed by  the  Subcommittee  on  Labor-Management  Relations.  It  favor- 
ably ordered  the  Subcommittee  bill  reported  by  voice  vote. 

In  addition,  on  July  13,  1989,  as  part  of  its  recommendations  to 
the  Budget  Committee  for  inclusion  in  the  1989  budget  reconcilia- 
tion legislation,  the  Committee  on  Education  and  Labor,  adopted 
(by  a  recorded  vote  of  22  to  13)  an  amendment  offered  by  Repre- 
sentative William  Clay,  that  included  provisions  relating  to  termi- 
nations for  reversions  and  transfers  of  certain  pension  assets  from 
ongoing  plans  to  retiree  health  accounts  within  the  pension  plan. 
This  was  in  response  to  a  previous  proposal  adopted  by  the  Com- 
mittee on  Ways  and  Means  that  would  have  permitted  employers 
to  transfer  assets  from  ongoing  pension  plans  to  retiree  health  ac- 
counts. 

Representative  Marge  Roukema,  the  Ranking  Republican 
member  of  the  Subcommittee  on  Labor-Management  Relations,  of- 
fered an  amendment  to  the  Clay  amendment  relating  to  Chapter  2 
of  Subtitle  A  concerning  reversions  and  retiree  health.  The  Rouke- 
ma amendment  was  defeated  by  voice  vote. 

The  Committee  then  favorably  reported  its  budget  reconciliation 
recommendations,  as  amended,  by  voice  vote,  and  ordered  them  re- 
ported to  the  Committee  on  the  Budget  for  inclusion  in  the  1989 
budget  reconciliation  legislation  to  be  considered  by  the  House. 
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On  October  5,  1989,  the  House  passed  two  sets  of  provisions  deal- 
ing with  reversions  and  retiree  health  in  the  same  bill,  H.R.  3299, 
the  Omnibus  Budget  Reconciliation  Act  of  1989.  In  Title  Xi,  provi- 
sions authored  by  the  Committee  on  Ways  and  Means  that  permit- 
ted employers  for  the  first  time  to  use  pension  plan  assets  for  other 
purposes  without  actually  terminating  the  plan  were  adopted. 
Under  that  proposal,  employers  could  make  tax-free  transfers  of 
pension  assets  above  a  certain  level  to  satisfy  an  employer's  inde- 
pendent promise  of  retiree  health  benefits.  In  Title  III  of  the  same 
bill,  the  House  passed  provisions  adopted  by  the  Committee  on 
Education  and  Labor  that  provided  for  similar  transfers  but  would 
have  prohibited  employers  terminating  their  plans  from  recovering 
any  excess  assets.  Although  the  Senate  Committee  on  Labor  and 
Human  Resources  adopted  provisions  similar  to  those  of  the  Com- 
mittee on  Education  and  Labor  and  the  Senate  Finance  Committee 
adopted  provisions  similar  to  those  of  the  Committee  on  Ways  and 
Means,  because  of  a  bipartisan  agreement  with  the  President  to 
eliminate  all  non-deficit  related  provisions,  the  Senate  budget  bill 
(S.  1750)  did  not  address  either  retiree  health  transfers  or  rever- 
sions. When  the  Omnibus  Budget  Reconciliation  Act  of  1989 
emerged  from  conference,  however,  both  sets  of  House  provisions 
were  dropped  from  the  bill  because,  once  more,  consensus  was  elu- 
sive. 

On  September  30,  1990,  when  the  President  and  the  bipartisan 
Congressional  leadership  announced  that  they  had  reached  agree- 
ment on  5-year  budget  package,  included  in  the  provisions  were 
changes  to  ERISA  and  the  Code  that  (1)  increased  the  excise  tax  on 
reversions  from  20  percent  to  40  percent,  (2)  exempted  from  the  ad- 
ditional tax  employers  that  established  replacement  plans  that  met 
certain  criteria  and  employers  that  were  liquidating  in  bankruptcy, 
(3)  permitted  transfers  of  assets  above  a  certain  level  from  ongoing 
plans  to  retiree  health  accounts,  and  (4)  increased  annual  PBGC 
premium  for  single-employer  defined  benefit  plans  to  the  level  nec- 
essary to  raise  $120  million  annually  and  $640  million  over  the 
five-year  period  covered  by  the  budget  resolution.  Although  the 
House  rejected  the  budget  summit  agreement  when  it  defeated  H. 
Con.  Res.  310  on  October  4,  1990,  the  provisions  adopted  by  the 
Committee  on  Education  and  Labor  in  this  bill  largely  reflect  the 
approach  adopted  by  the  President  and  bipartisan  leadership  on 
September  30,  1990. 

On  October  15,  1990,  the  Committee  on  Education  and  Labor 
adopted  its  budget  reconciliation  package,  for  inclusion  by  the 
Budget  Committee  as  Title  III  of  this  Act.  Subtitle  B  of  the  Com- 
mittee's amendment  contained  changes  in  the  Internal  Revenue 
Code  and  Titles  I  and  IV  of  ERISA  to  implement  proposals  similar 
to  those  adopted  as  part  of  the  budget  summit  relating  to  employer 
reversions  of  plan  assets  upon  pension  plan  termination,  transfers 
of  excess  assets  from  pension  plans  to  retiree  health  accounts,  and 
increases  in  the  PBGC  premiums. 
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in.  COMMITTEE  VIEWS:  OBJECTIVES  OF  MAJOR  PROVISIONS  OF 
SUBTITLE  B 

Use  of  Surplus  Assets 

Over  the  years,  the  Committee  has  considered  a  variety  of  ap- 
proaches to  the  question  of  pension  plan  terminations  for  rever- 
sions. Current  law  provides  clear  financial  incentives  for  employers 
to  terminate  their  single-employer  defined  benefit  plans  prema- 
turely whenever  plan  assets  exceed  the  assets  necessary  to  pay 
plan  liabilities  on  a  particular  date.  Terminations  to  recover  em- 
ployer reversions  disrupt  the  stability  of  the  private  pension 
system.  To  the  extent  that  the  Reagan  administration's  1984  rever- 
sion guidelines  permit  a  company  to  terminate  a  plan,  strip  it 
down  to  bare  termination  liability,  and  then  restart  it  without  a 
cushion  of  assets,  current  law  governing  terminations  for  rever- 
sions also  poses  a  grave  threat  to  the  financial  stability  of  the 
single-employer  pension  plan  termination  system  administered  by 
the  Pension  Benefit  Guaranty  Corporation. 

The  Committee  has  struggled  with  several  approaches  to  this 
problem,  including  favorably  reporting  H.R.  1661,  the  Employee 
Pension  Protection  Act  of  1989,  on  July  13,  1989.  Throughout  this 
process,  the  Committee  has  had  one  goal:  to  encourage  plan  con- 
tinuation, not  plan  termination.  To  that  end,  the  various  proposals 
it  considered  favorably  were  based  on  the  concept  that  assets  con- 
tributed to  a  pension  plan  ought  to  be  used  to  pay  pension  benefits 
for  the  participants  in  that  plan. 

This  approach  was  favored  because  it  was  consistent  with  the 
belief  of  most  members  of  the  Committee  that  pension  assets  repre- 
sent the  deferred  wages  of  workers.  On  the  other  hand,  other  mem- 
bers of  the  Committee  believe  that  pension  assets  belong  to  the  em- 
ployer and,  therefore,  any  attempt  to  restrict  their  use  upon  plan 
termination  is  inappropriate. 

After  considerable  study  and  discussion  of  this  controversial  and 
emotion-charged  issue,  the  Committee  has  concluded  that  asking 
the  question,  "Who  owns  the  money?/'  is  to  focus  on  the  wrong 
issue.  Instead,  the  critical  policy  issue  really  is  "What  is  pension 
surplus?" 

Until  1988,  employers  sponsoring  single-employer  defined  benefit 
plans  funded  those  plans  based  on  a  projection  of  what  assets 
would  be  necessary  to  pay  benefits  in  the  future.  These  projections 
included  certain  assumptions  concerning  salary  levels,  retirement 
ages,  turnover,  and  benefit  improvements  for  both  active  workers 
and  retirees.  As  a  result  of  this  focus  on  projected  benefits  and  em- 
ployers' desires  to  fund  pension  obligations  over  an  extended  period 
of  time  on  a  relatively  level  basis,  most  pension  plans  became  sub- 
stantially overfunded  on  a  termination  basis.  Congress  encouraged 
this  overfunding  in  the  name  of  benefit  security  by  permitting  tax- 
favored  treatment  for  employer-sponsored  pension  plans,  while  al- 
lowing employers  substantial  flexibility  with  respect  to  choice  of 
funding  method  and  actuarial  assumptions  used  to  determine  tax- 
deductible  contributions. 

It  was  this  situation,  combined  with  the  rules  of  ERISA  concern- 
ing liability  upon  plan  termination,  that  led  ot  the  financial  incen- 
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tives  to  terminate,  rather  than  continue  the  plan.  The  tremendous 
upswing  in  corporate  mergers,  acquisitions,  and  leveraged  buyouts 
only  increased  the  pressure  on  corporate  management  to  terminate 
pension  plans  and  strip  out  excess  assets. 

In  1988,  employers  first  became  subject  to  new  maximum  fund- 
ing rules  (i.e.,  changes  in  the  full  funding  limitation  under  ERISA 
and  the  Internal  Revenue  Code),  enacted  in  the  Consolidated  Omni- 
bus Budget  Reconciliation  Act  of  1987  (P.L.  100-219).  These  rules 
restricted  the  amount  of  deductible  contributions  an  employer 
could  make  to  a  defined  benefit  pension  plan  generally  to  the 
lesser  of  (1)  the  contributions  they  could  make  under  the  old  rules, 
or  (2)  150%  of  current  liability.  Current  liability  is,  by  definition  in 
most  cases,  less  than  what  the  employer  would  have  to  provide  on 
plan  termination.  Thus  responsible  employers  trying  to  assure  that 
sufficient  assets  would  be  available  to  pay  benefits,  not  just  today 
but  in  the  future  as  well,  saw  their  funding  flexibility  reduced 
practically  overnight. 

Members  of  the  Committee  on  Education  and  Labor  unsuccess- 
fully opposed  this  change,  arguing  it  was  too  extreme  to  deal  with 
the  potential  abuses  and  would  utlimately  undermine  the  long- 
term  fiscal  soundness  of  the  defined  benefit  system.  Deficit  reduc- 
tion, however,  was  the  objective  that  prevailed,  not  retirement 
policy. 

Nevertheless,  proponents  of  the  new,  lower  full-funding  limita- 
tions argued  that  it  was  really  a  solution  to  the  problem  of  termi- 
nations for  reversions.  Over  the  long  run,  they  asserted,  the  sub- 
stantial surpluses  in  pension  plans  would  disappear  since  employ- 
ers would  be  precluded  from  making  additional  contributions  for 
many  years.  In  the  meantime,  of  course,  substantial  termination 
for  reversion  activity  continued. 

At  the  same  time,  employers  were  beginning  to  become  aware 
that  the  Financial  Accounting  Standards  Board  was  poised  to  issue 
new  accounting  rules  that  would  require  employers  to  disclose 
their  outstanding  unfunded  liability  for  retiree  health  benefits  on 
corporate  financial  statements.  As  a  result  of  Congressional  action 
in  the  1984  Deficit  Reduction  Act  that  drastically  limited  employ- 
ers' ability  to  advance  fund  retiree  health  promises,  most  employ- 
ers have  been  funding  their  liabilities  for  employer-sponsored  retir- 
ee health  plans  on  a  pay-as-you-go  basis  out  of  corporate  assets. 

Members  of  the  Committee  on  Education  and  Labor,  and  other 
members  of  Congress,  have  been  increasingly  concerned  about  this 
inability  of  employers  to  utilize  a  tax-favored  funding  mechanism 
for  retiree  health  benefits  in  light  of  the  ever-escalating  cost  of  pro- 
viding these  benefits.  But  many  serious  issues  remain  to  be  dis- 
cussed and  decided  before  Congress  reopens  that  door  for  employ- 
ers. 

In  the  interim,  much  discussion  in  the  business  community  has 
been  focused  on  permitting  employers  with  "overfunded"  pension 
plans  to  divert  pension  assets  to  pay  for  the  employer's  retiree 
health  obligations.  In  February  1987,  as  part  of  its  proposal  on  pen- 
sion plan  terminations,  the  Reagan  administration  proposed  such  a 
scheme,  with  employers  allowed  to  transfer  pension  assets,  above  a 
certain  level,  to  a  health  benefits  trust  to  pay  benefits  of  former 
employees  (and  their  spouses  and  dependents)  who  had  retired  as 
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of  the  date  of  the  transfer.  At  the  time,  Congress  rejected  that  ap- 
proach because  the  proposal  was  only  in  its  embryonic  stages  and 
no  protections  for  plan  participants  were  simultaneously  proposed. 

Congress  chose  not  to  pursue  questions  relating  to  pension  asset 
transfers  for  retiree  health  in  1987  for  two  reasons:  (1)  the  Admin- 
istration's proposal  failed  to  address  the  hard  policy  questions  in- 
volving entitlement  to  these  health  benefits  (including  questions  re- 
lated to  vesting,  accrual,  funding,  and  portability)  necessary  to 
make  the  proposal  viable,  and  (2)  Congress  was  under  substantial 
pressure  from  both  the  Administration  and  certain  segments  of  the 
business  community  to  act  quickly  on  other  portions  of  the  Admin- 
istration proposal  dealing  with  underfunded  pension  plans,  so  there 
was  no  time  for  Congress  to  develop  the  answers  to  these  questions 
in  a  timely  fashion  themselves.  Thus  both  the  labor  committees 
and  the  tax  committees  in  the  House  and  Senate  deferred  the  issue 
of  pension  asset  transfers  for  retiree  health  until  the  broader  ques- 
tion relating  to  prefunding  of  retiree  health  benefits  could  be  con- 
sidered. 

Last  year,  some  employers  have  tried  to  spark  Congressional  in- 
terest in  the  transfer  proposal  by  dangling  the  prospect  of  large  re- 
ductions in  tax  expenditures  before  the  members  of  the  tax  writing 
committees.  These  employers  have  argued  that  Congress  could 
make  a  substantial  contribution  to  the  deficit  reduction  effort  by 
permitting  employers  to  use  already-contributed-pension  assets  to 
pay  retiree  health  benefits,  thus  reducing  tax  expenditures.  Be- 
cause the  employer  would  not  be  taking  additional  deductions  to 
pay  for  retiree  health  benefits  out  of  current  assets,  savings  to  the 
Federal  government  would  occur,  at  least  in  the  short  run.  Some 
employers  advocating  a  broad  transfer  proposal  have  resolved  in 
their  own  minds  the  thorny  entitlement  questions  by  proposing 
that  no  participant  protections  accompany  their  right  to  convert 
the  deferred  wages  of  one  group  of  workers  to  satisfy  the  employ- 
er's obligation  to  provide  retiree  health  benefits  to  another  group 
of  people.  The  Committee  on  Education  and  Labor,  however,  be- 
lieves that  voluntary  transfers  of  pension  assets  from  an  ongoing 
plan  for  this  purpose  must  be  coupled  with  meaningful  participant 
protections. 

In  1989,  shortly  before  the  Committee  on  Education  and  Labor 
adopted  its  budget  reconciliation  recommendations,  the  Committee 
on  Ways  and  Means  adopted  an  amendment  to  the  revenue  provi- 
sions of  its  budget  reconciliation  proposals  permitting,  for  a  limited 
period  of  time,  transfers  of  pension  assets  in  excess  of  150%  of  cur- 
rent liability  from  ongoing  pension  plans  to  fund  retiree  health 
benefits. 

The  Committee  was  very  troubled  that  this  important  policy 
issue  affecting  millions  of  participants  in  both  pension  and  health 
plans  could  be  addressed,  albeit  in  a  temporary  fashion,  in  a  budget 
reconciliation  bill.  Some  of  the  members  of  the  Committee  on  Ways 
and  Means  took  serious  issue  with  the  proposal  as  well,  but  its 
adoption  was  then,  as  it  is  this  year  in  this  budget  reconciliation 
bill,  clearly  revenue  driven.  We  are  not  convinced  that,  as  a  matter 
of  policy,  legislative  proposals  involving  pension  plan  terminations 
for  reversions  and  funding  of  retiree  health  obligations  should  be 
linked. 
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The  Committee  on  Education  and  Labor  believes  that  permitting 
employers  to  transfer  pension  assets  to  satisfy  employers'  retiree 
health  obligations  will  increase,  rather  than  decrease  the  likelihood 
that  the  deferred  wages  of  the  participants  in  the  pension  plan  will 
be  used  to  further  employer  interests,  and  not  the  interests  of 
workers.  Instead  of  limiting  employer  access  to  pension  plan  assets 
to  cases  of  plan  termination,  permitting  transfers  to  retiree  health 
plans  would  simply  add  yet  another  way  for  the  employer  to  con- 
vert pension  plan  assets  to  its  own  use.  We  believe  it  important  to 
revise  the  rules  relating  to  plan  terminations  so  that  it  is  harder, 
not  easier  for  the  employer  to  gain  access  to  plan  assets. 

Nevertheless,  we  understand  that  Congress  is  under  great  pres- 
sure to  link  pension  plan  terminations  for  employer  reversions  and 
retiree  health.  While  our  clear  preference  would  be  to  deal  with 
each  issue  separately,  since  the  Administration  and  the  tax  com- 
mittees apparently  want  to  provide  some  relief  to  employers  in  the 
retiree  health  area,  terminations  for  reversions  must  be  drastically 
curtailed. 

Our  strong  preference  would  have  been  to  adopt  the  same  provi- 
sions as  were  approved  by  the  Committee  last  year  as  Subtitle  A  of 
Title  III  of  H.R.  3299  (H.Rept.  101-247).  Those  provisions  amended 
the  fiduciary  rules  of  Title  I  of  ERISA  to  permit  qualified  transfers 
of  assets  generally  in  excess  of  150%  of  benefit  liabilities  from  on- 
going pension  plans  to  special  retiree  health  benefit  accounts  (so- 
called  "401(h)  accounts")  permitted  under  the  Internal  Revenue 
Code  for  many  years  to  be  established  within  the  pension  plan.  At 
the  same  time,  employers  that  terminated  their  pension  plans 
would  have  been  precluded,  as  fiduciary  matter,  from  recovering 
any  residual  assets. 

The  Committee  continues  to  believe  that  the  150%  threshold 
would  be  sufficient  to  assure  that  plans  would  continue  to  be  ade- 
quately funded  on  an  ongoing  basis  and  that  they  will  be  able  to 
provide  periodic  ad  hoc  cost  of  living  adjustments  to  help  restore 
the  purchasing  power  of  retirees'  fixed  pension  benefits.  Without 
such  adjustments,  even  a  low  4%  inflation  rate  can  reduce  the 
value  of  a  fixed  benefit  by  50%  over  a  pensioner's  retirement 
years.  In  addition,  the  Committee  continues  to  believe  that  a  150% 
threshold  would  prevent  the  type  of  gaming  of  the  tax  system  that 
could  occur  were  the  threshold  below  the  full  funding  limitation  of 
present  law. 

However,  under  the  provisions  the  Committee  is  adopting  in  this 
bill,  the  cushion  may  be  substantially  lower  than  that  the  Commit- 
tee approved  last  year.  The  primary  reason  for  the  lower  figure  is 
revenue-based.  Many  of  the  companies  that  so  zealously  desired 
these  transfer  provisions  no  longer  have  pension  plans  funded  at 
the  150%  of  benefit  liability  level,  so,  unless  the  cushion  is  lower, 
those  companies  will  be  unable  to  take  advantage  of  this  option. 
This  fact  demonstrates  most  vividly  why  the  Committee  has  serious 
concerns  about  permitting  transfers  at  all.  But  the  impetus  from 
the  Administration  to  include  a  retiree  health  transfer  provision  is 
not  that  it  is  good  policy  but  that  it  generates  a  substantial  amount 
of  revenue  over  the  short  term. 

Thus,  the  substantially  higher  cushion  that  all  four  committees 
of  jurisdiction  (the  two  labor  committees  and  the  two  tax  commit- 
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tees)  approved  last  year  had  to  be  reduced  in  this  bill  in  order  to 
achieve  the  revenue  savings  that  the  Administration  assumed  in 
the  rejected  budget  summit  agreement.  The  Committee  is  con- 
cerned that  benefit  security  will  be  compromised  when  transfers 
are  made.  Although  the  decision  to  transfer  assets  out  of  the  pen- 
sion plan  is  a  settlor  (and  not  a  fiduciary)  function,  since  the  cush- 
ion required  under  the  new  section  420  of  the  Code  represents  a 
minimum  requirement,  a  fiduciary  with  respect  to  the  plan  will 
have  to  determine  whether,  given  the  actual  facts  and  circum- 
stances of  the  particular  plan,  it  is  prudent  to  transfer  as  much  of 
the  amount  above  the  cushion  described  in  section  420  of  the  Code 
as  the  law  allows,  as  well  as  what  assets  of  the  plan  can  be  trans- 
ferred. The  general  fiduciary  duties  of  an  ERISA  fiduciary  still 
apply  to  the  implementation  of  the  transfer  once  the  employer  de- 
cides to  avail  itself  of  the  retiree  health  transfer  mechanism. 

Some  of  the  requirements  that  the  Committee  adopted  last  year 
with  respect  to  the  retiree  health  transfer  proposal  are  retained; 
some  have  been  altered  as  part  of  the  consensus  proposal  developed 
by  the  tax  and  labor  committees  of  the  House  and  Senate.  Certain 
requirements  with  respect  to  the  transfer  are  imposed.  Since  the 
pension  assets  may  be  transferred  only  to  a  section  401(h)  account 
that  is  part  of  the  defined  benefit  plan,  the  amounts  transferred 
from  the  pension  plan  may  only  be  used  to  pay  benefits  for  former 
employees,  their  spouses  and  dependents,  who  are  entitled  to  bene- 
fits under  both  the  pension  plan  and  the  retiree  health  plan  on  the 
date  of  the  transfer.  To  protect  pension  plan  participants,  full  vest- 
ing in  accrued  benefits  is  required  at  the  time  of  the  transfer. 

Certain  protections  for  retirees  with  respect  to  the  benefits  to  be 
paid  out  of  the  assets  transferred  to  the  401(h)  account  are  also  re- 
quired, including  a  provision  that  requires  employers  to  maintain 
employer-provided  retiree  health  expenditures  for  covered  employ- 
ees at  a  minimum  dollar  level  for  five  years  after  each  transfer.  Al- 
though the  Committee  would  have  strongly  preferred  the  protec- 
tions it  adopted  last  year  (e.g.,  prohibitions  on  reductions  of  health 
benefits  and  a  freezing  of  employee  cost  sharing  features  of  the 
plan  to  the  levels  three  years  prior  to  the  transfer),  it  recognizes 
that  the  more  protections  for  retirees  that  Congress  adopts,  the  less 
likely  that  companies  will  take  advantage  of  the  transfer  option, 
thus  affecting  the  revenue  assumptions. 

The  Committee  also  continues  to  believe  that  its  ban  on  employ- 
er reversions  is  the  right  approach.  It  is  simple,  straightforward, 
and  leaves  the  decision  of  how  to  allocate  residual  assets  among 
plan  participants  (both  active  and  retired)  in  the  hands  of  the  em- 
ployer. Most  importantly,  it  clearly  removes  any  financial  incentive 
for  the  employer  to  terminate  a  pension  plan. 

That  approach,  and  other  approaches  considered  by  the  Commit- 
tee in  the  past,  have  been  criticized  by  those  who  allege  that  any 
tightening  of  an  employer's  ability  to  recover  assets  will  lead  em- 
ployers to  underfund  their  plans.  The  Committee  has  considered 
these  criticisms  carefully.  In  the  past,  members  of  the  Committee 
have  been  strong  champions  of  the  defined  benefit  system  and  have 
spoken  out  forcefully  when  changes  to  ERISA  and  the  Internal 
Revenue  Code  are  proposed  that  we  believe  will  be  harmful  to  pen- 
sion plans.  We  will  continue  to  speak  out  and  challenge  proposals 
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we  consider  ill-advised  in  the  future,  although  in  these  days  of  defi- 
cit reduction,  our  voices  are  not  often  heard  as  much  as  we  would 
like. 

On  balance,  however,  we  have  concluded  that  the  long-run 
damage  to  the  defined  benefit  system  that  will  result  if  the  current 
financial  incentives  to  plan  termination  are  not  removed,  is  greater 
than  the  speculative  possibility  that  some  employers  will  dramati- 
cally change  their  long-term  funding  decisions  if  reversions  are 
curbed.  The  combination  of  the  tightening  of  the  minimum  funding 
rules  in  1987,  the  desire  of  many  employers  with  plans  funded 
below  150%  of  current  liabilities  to  offset  their  corporate  tax  liabil- 
ity with  deductions,  and  the  requirement  within  the  minimum 
funding  rules  for  shorter  amortization  schedules  for  actuarial  gains 
and  losses,  all  are  factors  that  reduce  the  likelihood  of  a  substan- 
tial falling  off  of  contributions  to  these  plans. 

The  Committee  has  agreed  to  the  proposal  originally  adopted  as 
part  of  the  budget  summit  agreement  that  was  rejected  on  October 
4,  1990  by  the  House  but  carried  forward  in  the  current  budget  res- 
olution, not  because  it  believes  that  this  proposal  is  the  best  one  for 
solving  the  problem  of  employer  reversions,  but  because  it  appears 
to  be  the  only  one  around  which  political  consensus  can  be  reached 
at  this  time.  And  the  Committee  firmly  believes  that  further  rever- 
sions must  be  curbed. 

The  Committee  hopes  that  the  50%  excise  tax  on  employer  rever- 
sions will  be  a  sufficient  deterrent  so  that  the  reversion  activity  of 
the  last  ten  years  may  subside.  In  addition,  the  Committee  believes 
that  the  ability  of  an  employer  to  avoid  all  but  20%  of  the  tax  by 
either  (1)  establishing  a  replacement  plan  with  a  cushion  represent- 
ing 30  percent  of  the  excess  assets,  or  (2)  increasing  benefits  under 
the  terminating  plan  will  create  a  strong  incentive  for  continuing 
pension  plans  for  active  workers  and  granting  benefit  increases  for 
retirees  and/or  actives  in  conjunction  with  plan  terminations. 

The  Committee  has  followed  the  lead  of  the  Committee  on  Ways 
and  Means  in  raising  the  level  of  both  the  excise  tax  (from  40%  to 
50%)  and  the  cushion  in  the  replacement  plan  (from  20%  of  the 
excess  assets  to  30%)  from  those  agreed  to  in  the  budget  summit 
agreement  rejected  by  the  House  on  September  30,  1990.  The 
higher  levels  will  better  protect  plan  participants  and  beneficiaries 
and  encourage  the  continuation,  rather  than  the  termination,  of 
pension  plans.  While  not  perfect,  the  provisions  adopted  by  the 
Committee  affecting  plan  terminations  represent  important  and 
long-overdue  protections  for  workers  and  retirees  covered  under 
terminating  plans. 

The  Committee  is  far  less  confident  that  the  provisions  allowing 
transfers  of  pension  assets  to  satisfy  retiree  health  obligations  will 
improve  benefit  security.  The  Committee  will  be  carefully  monitor- 
ing the  operation  of  section  420  of  the  Code  during  the  temporary 
period  it  is  in  existence  to  determine  whether  it  compromises  par- 
ticipants' benefit  security  under  the  pension  plan. 

Finally,  the  Committee  is  distressed  to  be  forced  to  raise  PBGC 
insurance  premiums  for  single-employer  plans  at  this  time.  The 
PBGC  is  not  experiencing  any  short-term  financial  hardship.  In  ad- 
dition, while  it  still  is  operating  at  a  deficit,  the  PBGC's  long-term 
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financial  health  has  improved  substantially  since  premium  in- 
creases were  last  adopted  in  1987. 

The  Committee  does  not  believe  that  it  is  appropriate  for  the  Ad- 
ministration to  insist  on  increasing  the  PBGC  premium  as  a  com- 
ponent of  the  overall  deficit  reduction  effort.  Every  premium  in- 
crease, even  when  warranted,  provides  a  greater  burden  on  plan 
sponsors  and  increases  the  disincentive  to  establish  or  maintain  a 
defined  benefit  plan.  We  strongly  urge  the  Administration  to  avoid 
any  further  revenue-driven  PBGC  premium  increases  in  the  future. 

IV.  EXPLANATION  OF  SUBTITLE  B;  SECTION  BY  SECTION  ANALYSIS 

Use  of  Excess  Pension  Plan  Assets  (Sections  3101,  3102,  3103,  3111, 
and  3112  of  the  Bill) 

Present  law 

Under  present  law,  pension  plan  assets  generally  may  not  revert 
to  an  employer  prior  to  the  termination  of  the  plan  and  the  statis- 
faction  of  all  plan  liabilities.  An  employer  may  not  recover  residual 
assets  (i.e.,  those  that  remain  after  all  benefit  liabilities  have  been 
satisfied)  unless  the  pension  plan  specifically  provides  for  an  em- 
ployer reversion  and  other  procedural  requirements  are  met.  Any 
assets  that  revert  to  the  employer  upon  such  termination  are  in- 
cludible in  the  gross  income  of  the  employer  and  are  subject  to  an 
excise  tax  (sec.  4080  of  the  code). 

Subject  to  certain  limitations,  an  employer  may  under  present 
law  make  deductible  contributions  to  a  defined  benefit  pension 
plan  up  to  the  full  funding  limitation.  The  full  funding  limitation 
is  generally  defined  as  the  excess,  if  any,  of  (1)  the  lesser  of  (a)  the 
accrued  liability  under  the  plan,  and  (b)  150%  of  the  plan's  current 
liability,  over  (2)  the  lesser  of  (a)  the  fair  market  value  of  the  plan's 
assets,  and  (b)  the  acturial  value  of  the  plan's  assets. 

Under  present  law,  a  pension  plan  may  provide  medical  benefits 
for  retirees  through  a  section  401(h)  account.  The  assets  of  a  pen- 
sion plan  may  not  be  transferred  to  a  section  401(h)  account  with- 
out disqualifying  the  pension  plan,  subjecting  the  amounts  trans- 
ferred to  income  tax  and  the  15%  excise  tax,  and  violating  the  fidu- 
ciary responsibility  provisions  of  title  I  of  ERISA. 

Reasons  for  change 

The  Committee  believes  that  present  law  provides  substantial  fi- 
nancial incentives  for  employers  to  terminate  their  single-employer 
defined  benefit  plans  prematurely  in  order  to  convert  pension 
assets  to  other  corporate  use.  For  may  years,  the  Committee  has 
advocated  restructuring  these  financial  incentives  and  restricting 
the  relatively  unfettered  ability  of  employers  to  terminate  their 
pension  plans  at  a  moment  in  time  when  the  plan's  liabilities  are 
less  than  its  assets.  At  the  same  time,  some  in  the  business  commu- 
nity have  advocated  permitting  employers  to  gain  the  beneficial 
use  of  pension  plan  assets  to  satisfy  other  corporate  liabilities  in 
the  retiree  health  area  by  permitting  transfers  of  certain  pension 
assets  to  a  separate  account  within  the  pension  plan  to  pay  current 
retiree  health  expenditures.  Although  the  Committee  does  not  be- 
lieve, as  a  policy  matter,  the  issues  of  employer  reversions  upon 
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plan  termination  and  the  employer  funding  of  retiree  health  bene- 
fits ought  to  be  linked,  it  recognizes  that,  as  a  political  matter,  they 
are.  Thus,  in  conjunction  with  the  Committee  on  Ways  and  Means 
in  House  and  the  Committees  on  Labor  and  Human  Resources  and 
Finance  in  the  Senate,  the  Committee  has  agreed  to  the  proposals 
contained  in  sections  3101,  3102,  3103,  3111,  and  3112  of  the  bill. 

Because  the  Committee  has  strong  reservations  about  the 
wisdom  of  permitting  employers  to  reduce  overall  benefit  security 
in  the  pension  plan  by  transferring  pension  assets  to  satisfy  an  em- 
ployer's preexisting  and  independent  retiree  health  obligations,  it 
has  agreed  to  a  temporary  rule  allowing  employers  to  transfer 
assets  set  aside  for  pension  benefits  to  a  section  401(h)  account  as 
long  as  a  cushion  of  assets  is  retained  in  the  pension  plan. 

The  excise  tax  on  reversions  was  originally  enacted  because  the 
Congress  believed  that  it  was  appropriate  to  limit  the  tax  incen- 
tives available  to  an  employer  that  maintains  the  pension  plan  in 
order  to  reduce  the  financial  incentive  an  employer  has  to  termi- 
nate a  plan.  Congress  recognized  that  contributions  to  such  plans, 
as  well  as  the  earnings  on  such  contributions,  are  intended  to  pro- 
vide for  the  pension  benefits  of  plan  participants.  To  the  extent 
that  amounts  in  such  plans  are  not  used  for  pension  purposes,  Con- 
gress believed  that  the  tax  treatment  of  reversions  should  recog- 
nize that  the  tax  on  earnings  on  pension  funds  is  deferred  and, 
thus,  the  benefits  of  this  treatment  should  be  recaptured.  Accord- 
ing to  recent  reports  of  the  General  Accounting  Office  prepared  for 
Representative  J.J.  Pickle,  Chairman  of  the  Oversight  Subcommit- 
tee of  the  Committee  on  Ways  and  Means,  in  many  cases,  a  15% 
excise  tax  is  not  sufficient  to  recapture  the  tax  benefits  received. 
Therefore,  the  Committee  believes  it  is  appropriate  to  increase  the 
exise  tax  to  better  approximate  the  tax  benefits  of  the  income  de- 
ferrral.  The  Committee  also  believes  it  is  appropriate  to  structure 
the  excise  tax  to  provide  an  incentive  for  an  employer  terminating 
a  defined  benefit  plan  to  maintain  a  qualified  retirement  plan  fol- 
lowing the  termination  or  to  provide  benefit  increases  to  plan  par- 
ticipants before  terminating  the  plan. 

Section  3101 — Increase  in  reversion  excise  tax 

In  general,  the  excise  tax  on  reversions  is  increased  from  15%  to 
20%. 

Section  3102 — Additional  tax  for  failure  to  establish  a  replacement 
plan  or  increase  benefits 

In  general 

Under  the  bill,  the  reversion  excise  tax  rate  depends,  in  part,  on 
the  actions  of  the  employer  in  connection  with  the  plan  termina- 
tion. Under  this  section,  the  excise  tax  rate  is  50%  if  the  employer 
(1)  does  not  establish  or  maintain  a  qualified  replacement  plan  fol- 
lowing the  plan  termination,  or  (2)  provide  certain  pro  rata  benefit 
increases  in  connection  with  the  plan  termination.  If  the  employer 
does  establish  or  maintain  a  qualified  replacement  plan  or  provide 
benefit  increases,  the  reversion  excise  tax  rate  is  20%.  In  addition, 
the  excise  tax  is  20%  in  the  case  of  an  employer  who,  as  of  the 
plan  termination  date,  is  in  bankruptcy  liquidation  under  chapter 
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7  of  title  11  of  the  United  States  code  or  in  liquidation  under  simi- 
lar proceedings  under  State  law. 

Qualified  replacement  plan 

The  reversion  excise  tax  is  20%  if  the  employer  establishes  a 
qualified  replacement  plan  in  connection  with  the  plan  termination 
or  maintains  a  qualified  replacement  plan  following  the  plan  ter- 
mination. 

A  qualified  replacement  plan  is  a  qualified  plan  maintained  by 
the  employer  which  meets  (1)  a  participation  requirement,  (2)  an 
asset  transfer  requirement,  and  (3)  in  the  case  of  a  qualified  re- 
placement plan  that  is  a  defined  contribution  plan,  certain  alloca- 
tion requirements.  A  qualified  replacement  plan  can  be  either  a  de- 
fined benefit  pension  plan  or  a  defined  contribution  pension  plan. 
The  Secretary  of  the  Treasury  may  provide  that  two  or  more  plans 
may  be  treated  as  one  plan  for  purposes  of  determining  whether 
there  is  a  qualified  replacement  plan. 

The  participation  requirement  is  satisfied  if  substantially  all  of 
the  active  participants  in  the  terminated  plan  who  are  employees 
of  the  employer  after  the  plan  termination  are  active  participants 
under  the  replacement  plan.  This  requirement  is  designed  to 
ensure  that  particpants  who  were  accruing  benefits  under  the  ter- 
minating plan  continue  to  earn  benefits  under  the  replacement 
plan. 

The  asset  transfer  requirement  is  satisfied  if,  prior  to  any  em- 
ployer reversion,  assets  equal  to  30%  of  maximum  reversion  that 
could  be  received  are  transferred  directly  from  the  terminated  plan 
to  the  replacement  plan. 

The  amount  required  to  be  transferred  is  reduced  by  the  amount 
of  the  present  value  of  increases  in  particpants'  (including  both 
active  and  nonactive  participants)  vested  accrued  benefits  that  are 
made  pursuant  to  a  plan  amendment  adopted  during  the  60-day 
period  ending  on  the  date  of  plan  termination  and  which  take 
effect  on  the  termination  date.  Any  such  increases  in  vested  bene- 
fits must,  of  course,  comply  with  the  normally  applicable  qualifica- 
tion requirements. 

In  the  case  of  a  replacement  plan  that  is  a  defined  contribution 
plan,  the  tranferred  assets  (and  income  thereon)  are  required  to  be 
(1)  allocated  to  participants  and  beneficiaries  in  the  plan  year  in 
which  the  transfer  occurs,  or  (2)  credited  to  a  suspense  account  and 
allocated  from  that  account  no  less  rapidly  than  ratably  over  a 
period  not  to  exceed  7  years  (including  the  year  of  the  transfer). 
Income  credited  on  assets  in  the  suspense  account  is  to  be  allocated 
no  less  rapidly  than  ratably  over  the  remainder  of  the  7-year 
period. 

Transferred  assets  (and  income  thereon)  are  treated  as  employer 
contributions  when  allocated  to  participant  accounts  for  purposes 
of  the  limits  on  contributions  and  benefits  (sec.  415).  The  7-year  al- 
location period  can  be  extended  only  to  the  extent  that  limits  on 
contributions  and  benefits  prevent  the  allocation  from  taking  place 
during  such  period.  In  determining  whether  such  limits  preclude 
transferred  assets  from  being  allocated,  transferred  assets  are 
treated  as  the  first  amounts  allocated  to  participant  accounts. 
Amounts  that  cannot  be  allocated  during  such  period  due  to  the 
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application  of  the  limits  on  contributions  and  benefits  are  to  be  al- 
located as  soon  as  possible  and  consistent  with  such  limits  and 
before  any  other  amounts  can  be  allocated. 

In  the  event  that  the  replacement  plan  terminates  before  the 
assets  in  the  suspense  account  have  been  allocated,  the  remaining 
amount  is  to  be  allocated  as  of  the  termination  date  to  participants 
accounts.  Any  amount  that  cannot  be  so  allocated  to  a  participant 
due  to  the  limitations  on  contributions  and  benefits  is  to  be  reallo- 
cated to  other  participants.  If  such  limits  preclude  the  allocation  of 
the  entire  amount  remaining  in  the  suspense  account,  then  the 
amount  that  cannot  be  allocated  is  treated  as  an  employer  rever- 
sion and  subject  to  the  reversion  excise  tax  and  includible  in  gross 
income.  Of  course,  the  present-law  permanence  requirement  may 
operate  to  preclude  termination  of  the  plan  before  the  end  of  the  7- 
year  period  in  some  cases. 

Amounts  transferred  to  a  qualified  replacement  plan  are  not  in- 
cludible in  the  gross  income  of  the  employer  and  are  not  subject  to 
the  excise  tax  on  reversions.  The  employer  is  not  entitled  to  a  de- 
duction for  amounts  transferred  to  a  qualified  replacement  plan. 

The  following  example  illustrates  the  application  of  the  asset 
transfer  rule.  Assume  that  Employer  A  terminates  a  defined  bene- 
fit pension  plan  and  that,  after  satisfaction  of  all  plan  liabilities, 
the  remaining  assets  in  the  plan  are  $100x.  $30x  is  transferred  to  a 
defined  contribution  plan  of  the  employer  that  qualifies  as  a  quali- 
fied replacement  plan.  No  benefit  increases  are  provided  in  connec- 
tion with  the  plan  termination.  The  $30x  transferred  to  the  quali- 
fied replacement  plan  is  not  includible  in  the  gross  income  of  the 
employer  nor  subject  to  the  reversion  excise  tax.  The  employer  is 
liable  for  an  excise  tax  of  $14x  [.20  x  ($100x  -  $30x],  and  $70x  is 
includible  in  the  gross  income  of  the  employer. 

Pro  rata  benefit  increases 

The  reversion  excise  tax  is  also  20%  if  the  employer  provides  cer- 
tain pro  rata  benefit  increases  to  plan  participants  (including  both 
active  and  nonactive)  as  part  of  the  plan  termination  transaction. 
In  order  for  this  reduction  in  the  excise  tax  to  apply,  the  nonfor- 
feitable accrued  benefits  of  all  particpants  under  the  terminating 
plan  must  be  increased  effective  as  of  the  termination  date  so  that 
the  total  present  value  of  increased  benefits  (determined  on  a  ter- 
mination basis)  is  at  least  equal  to  25%  of  the  maximum  employer 
reversion  which  could  be  received. 

The  present  value  of  the  increase  in  the  nonforfeitable  benefit  of 
each  participant  is  to  be  equal  to  the  amount  which  bears  the  same 
ratio  to  the  total  present  value  of  benefit  increases  as  the  partici- 
pant's nonforfeitiable  accrued  benefit  bears  to  the  total  nonforfeit- 
able accrued  benefits  under  the  termination  plan.  In  no  event  can 
the  aggregate  increase  in  the  nonforfeitable  accrue  benefits  of  non- 
active  participants  as  of  the  termination  date  exceed  40%  of  the 
total  benefit  increase  possible  under  the  provision.  Benefit  in- 
creases that  would  exceed  this  40%  limitation  are  to  be  allocated 
among  other  plan  participants  on  a  pro  rata  basis. 

For  purposes  of  this  provision,  a  nonactive  participant  is  (1)  a 
participant  in  pay  status  as  of  the  termination  date,  (2)  a  benefici- 
ary who  has  a  vested  benefit  under  the  terminated  plan  as  of  the 
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termination  date,  and  (3)  a  participant  who  has  a  vested  right  to  a 
benefit  under  the  plan  as  of  the  termination  date  and  who  separat- 
ed from  service  during  the  period  beginning  three  years  before  the 
termination  date  and  ending  on  the  date  of  final  distribution  of 
plan  assets. 

All  benefit  increases  and  allocations  of  transferred  assets  made 
in  accordance  with  the  provision  are  subject  to  the  limitations  on 
contributions  and  benefits  (sec.  415)  and  the  nondiscrimination 
rules  (sec.  401(a)(4)),  as  well  as  other  generally  applicable  qualifica- 
tion rules. 

Under  present  law,  the  limitations  on  contributions  and  benefits 
are  phased  in  over  ten  years  of  plan  participation.  The  Secretary  of 
the  Treasury  has  the  authority  to  provide  that  this  rule  applies 
separately  with  respect  to  each  change  in  benefit  structure  of  a 
plan.  The  Secretary  has  provided  that  this  rule  generally  applies  to 
all  changes  in  benefit  structures,  including  benefit  increases  on 
plan  termination  (I.R.S.  Notice  89-45).  The  bill  provides  that, 
except  as  provided  by  the  Secretary  of  the  Treasury  in  the  future, 
the  10-year  rule  does  not  apply  to  benefit  increases  pursuant  to  the 
provisions  of  the  bill,  if  the  benefit  increases  do  not  discriminate  in 
favor  of  highly  compensated  employees.  It  is  intended  that  the  Sec- 
retary may  apply  a  more  stringent  test  under  this  provision  than 
the  general  nondiscrimination  rule  (sec.  401(a)(4)). 

Fiduciary  duties 

The  bill  provides  that  certain  of  the  reversion  excise  tax  provi- 
sions create  specific  fiduciary  obligations  under  Titles  I  and  IV  of 
the  Employee  Retirement  Income  Security  Act  of  1974,  as  amended 
(ERISA),  if  the  employer  elects  to  establish  a  qualified  replacement 
plan  or  to  increase  benefits  pursuant  to  the  reversion  excise  tax 
rules.  These  specific  duties  are  in  addition  to  the  generally  applica- 
ble fiduciary  obligations.  These  specific  duties  apply  only  if  the  em- 
ployer elects  to  establish  or  maintain  a  qualified  replacement  plan 
or  provide  benefit  increases  under  the  excise  tax  rules;  the  employ- 
er may  elect  to  pay  the  50-percent  excise  tax. 

Under  the  bill,  if  the  employer  elects  to  establish  a  qualified  re- 
placement plan,  a  fiduciary  of  the  terminating  plan  is  required  to 
discharge  his  or  her  fiduciary  duties  under  Titles  I  and  IV  of 
ERISA  in  accordance  with  the  asset  transfer  provisions  (with  re- 
spect to  transfer  of  assets  from  the  terminating  plan).  If  the  em- 
ployer elects  to  increase  benefits  under  the  excise  tax  provisions, 
the  fiduciary  of  the  terminating  plan  is  required  to  discharge  his  or 
her  fidiciary  duties  under  Titles  I  and  IV  of  ERISA  in  accordance 
with  the  benefit  increase  provisions  of  the  excise  tax  rules.  Similar- 
ly, a  fiduciary  of  a  qualified  replacement  plan  is  required  to  dis- 
charge his  or  her  fiduciary  duties  under  Titles  I  and  IV  of  ERISA 
in  accordance  with  the  participation  requirement,  the  transfer  pro- 
visions with  respect  to  receipt  of  assets  from  the  terminating  plan, 
and  the  allocation  requirements  with  respect  to  participants  in  the 
qualified  replacement  plan.  These  duties  relate  to  the  reversion 
excise  tax  provisions  as  in  effect  on  January  1,  1991. 

The  bill  also  amends  Title  IV  of  ERISA  to  provide  that  the  abili- 
ty of  the  employer  to  obtain  residual  assets  is  subject  to  the  fiduci- 
ary requirements  described  above  and  the  excise  tax  provisions. 
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Section  3103 —Effective  date 

The  bill  applies  to  reversions  occurring  after  September  30,  1990, 
other  than  (1)  in  the  case  of  plans  subject  to  Title  IV  of  ERISA,  re- 
versions pursuant  to  a  termination,  notice  of  which  was  provided 
under  such  Title  to  participants  (or  if  participants,  the  Pension 
Benefits  Guaranty  Corporation)  on  or  before  such  date,  and  (2)  in 
the  case  of  plans  for  subject  to  Title  IV  of  ERISA,  but  subject  to 
Title  I,  a  notice  of  intent  to  reduce  future  benefit  accruals  was  pro- 
vided to  plan  participants  on  or  before  such  date. 

Section  3111. — Transfer  of  excess  pension  assets  to  retiree  health  ac- 
counts 

This  section  adds  a  new  section  420  to  the  Internal  Revenue 
Code.  Under  this  section,  qualified  transfers  of  excess  assets  are 
permitted  from  the  pension  assets  in  a  defined  benefit  pension  plan 
(other  than  multiemployer  plan)  to  the  section  401(h)  account  that 
is  a  part  of  such  plan.  The  assets  transferred  are  not  includible  in 
the  gross  income  of  the  employer  and  are  not  subject  to  the  excise 
tax  on  reversions.  The  defined  benefit  pension  plan  does  not  fail  to 
satisfy  the  qualification  requirements  (sec.  401(a))  solely  on  account 
of  the  transfer  and  does  not  violate  the  present-law  requirements 
that  medical  benefits  under  a  section  401(h)  account  be  subordinate 
to  the  retirement  benefits  under  the  plan.  In  addition,  the  transfer 
is  not  a  prohibited  transaction  and  does  not  violate  other  specific 
fiduciary  requirements  under  title  I  ERISA. 

In  order  to  qualify  for  the  tax  treatment  described  above  (i.e.,  to 
be  a  qualified  transfer):  (1)  except  with  respect  to  a  special  rule  for 
1990  expenses,  transfer  of  assets  to  a  section  401(h)  account  may  be 
made  only  once  in  any  taxable  year  of  the  employer  and  may  be 
made  only  in  taxable  years  beginning  after  December  31,  1990,  and 
before  January  1,  1996;  (2)  the  transferred  assets  (and  income 
thereon)  are  required  to  be  used  to  pay  certain  retiree  health  bene- 
fit liabilities;  (3)  certain  vesting  requirements  must  be  satisfied;  (4) 
certain  minimum  cost  requirements  must  be  satisfied;  and  (5)  the 
amount  transferred  cannot  exceed  certain  limits.  Notice  of  the 
transfer  must  also  be  provided.  In  addition,  the  transfer  cannot 
contravene  any  other  provision  of  law. 

Use  of  transferred  assets 

Assets  transferred  in  a  qualified  transfer  (and  any  income  there- 
on) are  required  to  be  used  to  pay  qualified  current  retiree  health 
liabilities  (either  directly  or  through  reimbursement)  for  the  tax- 
able year  of  the  transfer.  In  general,  qualified  current  retiree 
health  liabilities  are  defined  as  the  amount  of  retiree  health  bene- 
fits (including  administrative  expenses)  which  would  have  been  de- 
ductible by  the  employer  with  respect  to  applicable  health  benefits 
provided  during  the  taxable  year,  determined  as  if  the  benefits 
were  provided  directly  by  an  employer  on  a  cash  accounting  basis. 
Transferred  amounts  are  generally  required  to  benefit  all  partici- 
pants in  the  pension  plan  who  are  entitled  upon  retirement  to  re- 
ceive retiree  medical  benefits  (other  than  key  employees)  through 
the  section  401(h)  account.  Retiree  health  benefits  of  key  empolyees 
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(sec.  461(i)(l))  may  not  be  paid  (directly  or  indirectly)  out  of  trans- 
ferred assets. 

Amounts  not  used  to  pay  qualified  retiree  health  liabilities  for 
the  taxable  year  of  the  transfer  are  to  be  returned  at  the  end  of 
the  taxable  year  to  the  general  assets  of  the  plan.  Amounts  so 
transferred  are  not  includible  in  the  gross  income  of  the  employer, 
but  are  subject  to  the  excise  tax  on  reversions. 

Vesting  requirements 

In  order  for  the  transfer  to  be  qualified,  accrued  retirement  bene- 
fits under  the  pension  plan  must  be  nonforfeitable  as  if  the  plan 
terminated  on  the  date  of  transfer.  In  addition,  the  benefits  of  plan 
participants  who  separated  from  service  before  the  transfer  but 
during  the  one-year  period  preceding  the  transfer  also  must  be 
nonforfeitable  as  if  the  plan  terminated  immediately  before  the 
separation  from  service. 

In  the  case  of  a  transfer  pursuant  to  the  special  rule  for  1990,  the 
vesting  requirements  is  satisfied  if,  with  respect  to  any  participant 
who  separated  from  service  during  the  1990  taxable  year,  the  par- 
ticipant's vested  benefits  are  recomputed  as  if  the  plan  had  termi- 
nated immediately  before  the  participants^  separation  from  serv- 
ice. 

Minimum  cost  requirement 

An  employer  that  makes  a  transfer  to  a  section  401(h)  account 
under  this  section  is  required  to  maintain  employer-provided  retir- 
ee health  expenditures  for  covered  employees  at  a  minimum  dollar 
level  for  the  taxable  year  of  the  transfer  and  the  following  four 
taxable  years.  The  minimum  level  is  equal  to  the  higher  of  the  ap- 
plicable employer  cost  for  each  of  the  two  taxable  years  preceding 
the  year  of  the  transfer.  If  a  taxable  year  is  in  two  or  more  overlap- 
ping minimum  cost  periods,  the  requirement  is  to  be  applied  by 
taking  into  account  the  highest  applicable  cost. 

The  applicable  employer  cost  for  a  year  is  generally  determined 
by  dividing  (1)  the  qualified  current  retiree  health  liabilities  for  the 
year,  by  (2)  the  number  of  individuals  who  (immediately  before  the 
transfer  or,  if  there  was  not  transfer,  as  of  the  end  of  the  taxable 
year)  were  entitled  to  pension  benefits  under  the  plan  and  retiree 
health  benefits.  For  this  purpose,  qualified  current  retiree  health 
liabilities  are  determined  without  reduction  for  liabilities  previous- 
ly funded.  Each  health  plan  or  arrangement  under  which  applica- 
ble health  benefits  are  provided  is  required  to  contain  the  mini- 
mum cost  requirement.  An  employer  is  permitted  to  apply  the  min- 
imum cost  requirement  under  the  proposal  separately  with  respect 
to  those  covered  retirees  who  are  eligible  for  Medicare  and  those 
that  are  not. 

The  minimum  cost  requirement  can  be  illustrated  by  the  follow- 
ing examples. 

Example  1. — Assume  Employer  A  maintains  a  defined  benefit 
pension  plan  that  contains  a  section  401(h)  account,  and  the  em- 
ployer makes  a  qualified  transfer  to  the  section  401(h)  account  in 
taxable  year  1991.  In  taxable  years  1989  and  1990,  qualified  current 
retiree  health  liabilities  (determined  as  descrided  above)  were 
$200,000  and  $250,000,  respectively.  In  such  years,  the  number  of 
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pension  plan  participants  entitled  to  receive  retiree  health  benefits 
was  200. 

The  applicable  employer  cost  is  $1,000  ($200,000  divided  by  200) 
for  the  1989  taxable  year  and  is  $1,250  ($250,000  divided  by  200)  for 
1990.  Thus,  the  minimum  employer  cost  of  health  benefits  that 
must  be  provided  to  covered  retirees  is  $1,250,  for  the  1991  through 
1995  taxable  years  (if  no  further  transfers  occur). 

Example  2.  Same  as  Example  1,  except  that  the  applicable  cost 
for  the  1990  taxable  year  is  $1,500  and  the  employer  makes  a  quali- 
fied transfer  in  1992.  The  minimum  cost  requirement  for  taxable 
years  1992  through  1996  is  therefore  $1,500  (unless  further  trans- 
fers occur  that  result  in  a  higher  applicable  cost.) 

Limits  on  amounts  transferable 

The  maximum  amount  of  excess  assets  that  may  be  transferred 
in  a  taxable  year  cannot  exceed  the  amount  reasonably  estimated 
to  be  the  amount  the  employer  will  pay  out  of  the  section  401(h) 
account  during  the  taxable  year  for  qualified  current  retiree  health 
liabilities.  In  determining  the  amount  that  may  be  transferred,  the 
employer  is  to  consider  earnings  that  will  be  attributable  to  such 
assets  subsequent  to  the  transfer. 

The  amount  of  qualified  current  retiree  health  liabilities  is  gen- 
erally reduced  to  the  extent  that  the  employer  has  previously  made 
a  contribution  to  a  section  401(h)  account  or  a  welfare  benefit  fund 
(e.g.,  voluntary  employees'  beneficiary  association  (VEBA))  relating 
to  the  same  benefits  fund  that  relate  to  qualified  current  retiree 
health  liabilities  is  determined  on  pro  rata  basis. 

The  retired  employees  who  may  be  taken  into  account  in  calcu- 
lating qualified  current  retiree  health  liabilities  are  limited  to 
those  who  are  eligible  for  retirement  benefits  under  the  defined 
benefit  pension  plan  containing  the  separate  account  and  eligible 
for  retiree  health  benedits  (other  than  key  employees). 

Definition  of  excess  assets 

Under  the  bill,  excess  assets  are  defined  to  be  the  excess  of  the 
value  of  plan  assets  (calculated  as  under  the  full  funding  limita- 
tion) over  the  greater  of  (1)  the  lesser  of  (a)  150%  of  current  liabil- 
ity, and  (b)  the  accrued  liability  under  the  plan,  and  (2)  125%  of 
current  liability.  Thus,  for  example,  in  the  case  of  a  plan  subject  to 
the  accrued  liability  full  funding  limitation,  the  value  of  assets  re- 
maining in  the  pension  plan  following  a  transfer  must  be  at  least 
the  greater  of  the  plan's  accrued  liability  and  125%  of  current  li- 
ability. 

The  calculation  of  excess  assets  is  made  as  of  the  most  recent 
valuation  date  preceding  the  transfer.  However,  if  the  fiduciary 
knows  or  should  have  known  that  the  use  of  the  most  recent  valu- 
ation will  not  accurately  reflect  any  increased  liability  the  plan 
may  experience  during  the  year  (for  example,  if  benefit  increases 
will  take  effect  or  early  retirement  incentives  may  be  offered),  a 
transfer  based  on  the  most  recent  plan  valuation  date  may  not  be 
consistent  with  the  fiduciary  duties  of  Title  I  of  ERISA. 
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Other  limitations 

The  employer  is  not  entitled  to  a  deduction  when  amounts  are 
transferred  into  the  section  401(h)  account  or  when  such  amounts 
(or  income  on  such  amounts)  are  used  to  pay  retiree  health  bene- 
fits. No  deduction  or  contribution  is  allowed  the  employer  for  the 
provision  of  retiree  health  benefits  (whether  directly,  through  a 
section  401(h)  account,  or  a  welfare  benefit  fund)  except  to  the 
extent  that  the  total  of  such  payments  for  qualified  current  retiree 
health  liabilities  exceed  the  amount  transferred  to  the  section 
401(h)  account  (including  any  income  thereon).  An  employer  may 
not  contribute  after  December  31,  1990,  any  contributions  to  a 
health  benefits  account  or  a  welfare  benefit  fund  with  respect  to 
qualified  current  retiree  health  liabilities  for  which  transferred 
assets  (and  income  thereon)  are  required  to  be  used  under  the  pro- 
posal until  after  such  assets  (and  income)  have  been  totally  expend- 
ed from  the  account. 

Assets  transferred  after  the  valuation  date  for  the  plan  year  (and 
income  thereon)  are  required  to  be  traded,  for  purposes  of  the  full 
funding  limitation,  as  plan  assets  as  of  the  valuation  date  for  the 
next  year.  The  transfer  is  to  be  treated  as  a  net  experience  loss  for 
funding  purposes,  except  that  the  amortization  period  is  10  years 
rather  than  5  years. 

Effective  date 

The  provision  is  effective  for  transfers  in  taxable  years  beginning 
after  December  31,  1990. 

Section  3112. — Application  of  ERISA  to  transfers  of  excess  pension 
assets  to  retiree  health  accounts 

This  section  generally  provides  that  a  transfer  made  in  accord- 
ance with  the  provision  is  not  a  violation  of  certain  fiduciary  duties 
under  ERISA. 

Notice 

Section  3103  amends  Title  I  of  ERISA  to  require  that  notice  of  a 
proposed  transfer  be  provided  to  the  Secretary  of  Treasury,  the 
Secretary  of  Labor,  plan  participants,  and  employee  representa- 
tives (if  any)  at  least  60  days  prior  to  the  transfer. 

Effective  date 

This  section  applies  to  qualified  transfers  under  section  420  of 
the  Code  made  after  the  date  of  the  enactment  of  this  Act. 

Changes  related  to  the  Pension  Benefit  Guaranty  Corporation 
(Section  3121  of  the  Bill) 

Section  3121. — Increase  in  premium  rates 

Effective  for  plan  years  beginning  on  or  after  December  31,  1990, 
the  premium  rates  for  single-employer  defined  benefit  plans  are  as 
follows:  (1)  the  flat  rate  portion  of  the  premium  is  raised  to  $19,  (2) 
with  respect  to  the  variable  rate  portion  of  the  premium,  the  as- 
sessment per  $1,000  of  unfunded  vested  liability  is  raised  to  $9,  and 
(3)  the  cap  on  the  variable  rate  portion  is  raised  to  $53. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  Augustus  F.  Hawkins, 

Chairman,  Committee  on  Education  and  Labor, 

House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  Reconcilition  recommenda- 
tions of  the  Committee  on  Education  and  Labor,  as  ordered  trans- 
mitted to  the  House  Committee  on  the  Budget,  October  15,  1990. 

The  estimate  included  in  the  attached  table  represent  the  1991- 
1995  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be  re- 
sponsible for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

The  recommendations  include  changes  to  authorizations.  Because 
of  the  limited  time  available,  no  estimates  of  the  authorizations  are 
included  in  the  attached  table.  These  estimates  will  be  provided  at 
a  later  date. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  F.  Hale 
(For  Robert  D.  Reischauer). 
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RECONCILIATION  PROVISIONS  OF  THE  HOUSE  COMMITTEE  ON  EDUCATION  AND  LABOR  1 


[By  fiscal  year,  in  millions  of  dollars] 


1991 

1992 

1993 

1994 

1995 

Total  5- 
year 

Direct  spending  outlays: 

QtoffnrH  ctnHont  Inon  nrnfrrom 

PBGC  Premiums  

m 

  -120 

—  1UO 

-130 

-130 

—  oyu 
-130 

RAn 
-130 

— 1000 

-640 

Total  direct  spending  outlays  

  -130 

-235 

-450 

-720 

-770 

-2,305 

Revenues  (pension  provisions): 

Transfer  of  excess  pension  plan  assets 2  

  525 

41 

291 
i  in 

—  1 1U 

230 

170 
inn 

121 

—  3D 

1,337 
Ann 

Subtotal  

  484 

181 

126 

70 

26 

887 

Other  revenue: 

OSHA  civil  penalties  

MSHA  civil  penalties  

OSHA  criminal  penalties  

Child  labor  law  civil  penalties  

NLRA  civil  penalties  

  70 

  49 

  (3) 

  9 

  13 

200 
52 
(3) 
9 

20 

245 
52 
(3) 
9 

21 

300 
52 
(3) 
9 

21 

360 
52 
(3) 
9 

21 

1,175 
257 
(3) 
45 
96 

Subtotal  

  141 

281 

327 

382 

442 

1,573 

Total  revenues  

Net  Federal  budget  impact  

Impact  on  State  and  local  governments  

  625 

  -755 

  0 

462 
-697 
0 

453 
-903 
0 

452 
-1,172 
0 

468 
-1,238 
0 

2,460 
-4,765 
0 

1  The  Legislative  Language  reported  from  the  House  Education  and  Labor  Committee  included  some  authorization  Language.  Due  to  time 
constraints,  this  table  does  not  include  any  cost  estimate  of  the  authorization  language. 

2  Estimated  by  the  Joint  Committee  on  Taxation.  The  Congressional  Budget  Office  concurs  in  that  estimate. 

3  Insignificant  revenue  or  outlay  impact. 


Title  IV — Committee  on  Energy  and  Commerce 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 

Washington,  DC,  October  15,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  D.C  20515 

Dear  Mr.  Chairman:  I  am  transmitting  herewith  the  recommen- 
dation of  the  Committee  on  Energy  and  Commerce  for  changes  in 
laws  within  its  jurisdiction  pursuant  to  section  310  of  the  Congres- 
sional Budget  Act  of  1974  and  section  4(b)(4)  of  H.  Con.  Res.  310, 
the  Concurrent  Resolution  on  the  Budget-Fiscal  Year  1991 

The  recommendations  are  embodied  in  a  series  of  Committee 
prints  adopted  by  the  Committee  on  October  11,  1990  and  reflected 
in  Subtitles  A  through  C  of  the  enclosed  statutory  language.  Also 
enclosed  is  accompanying  report  language  and  Congressional 
Budget  Office  cost  estimates. 

The  enclosed  recommendations,  when  combined  with  non-dupli- 
cative  savings  achieved  in  Medicare  by  the  Committee  on  Ways 
and  Means,  and  the  EPA  fees  shared  with  the  Committees  on 
Public  Works  and  Agriculture,  will  meet  or  exceed  budget  resolu- 
tion targets  for  this  Committee. 

The  Committee  has  received  assurances  from  the  Budget  Com- 
mittee that  we  will  be  credited  with  savings  with  respect  to  three 
provisions  which  have  already  been  acted  on  by  the  House. 

First,  the  automobile  fees  referenced  in  Subtitle  C  of  the  enclosed 
legislative  language  have  already  been  passed  in  H.R.  3030,  the 
"Clean  Air  Act  Amendments  of  1990."  Second,  radon  fees  refer- 
enced in  Subtitle  C  currently  exist  as  part  of  the  Toxic  Substances 
Control  Act.  Finally,  pursuant  to  an  exchange  of  letters  with  the 
Committee  on  Government  Operations,  this  Committee's  recom- 
mendations on  Medicaid  contained  in  Subtitle  B  include  the  provi- 
sions of  H.R.  5450,  the  Computer  Matching  and  Privacy  Protection 
Amendments  which  passed  the  House  on  October  1,  1990. 

Thank  you  for  your  cooperation  in  these  matters. 
Sincerely, 

John  D.  Dingell, 

Chairman. 

Table  of  Contents 

Subtitle  A — Provisions  Relating  to  Medicare  Program  and  Regulation  of  Medicare 
Supplemental  Insurance  Policies 

Part  1 — Provisions  Relating  to  Part  B. 

Subpart  A — Payment  for  Physicians'  Services  (Sec.  4001-4013). 

Subpart  B— Payment  for  Other  Items  and  Services  (Sec.  4021-4027). 

Subpart  C— Miscellaneous  Provisions  (Sec.  4031-4032). 
Part  2 — Provisions  Relating  to  Parts  A  and  B. 
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Subpart  A— Peer  Review  Organization  (Sec.  4101-4106). 
Subpart  B— Other  Provisions  (Sec.  4121-4125). 
Part  3— Provisions  Relating  to  Beneficiaries.  (Sec.  4201-4202). 

Part  4— Standards  for  Medicare  Supplemental  Insurance  Policies  (Sec.  4301-4309). 
Subtitle  B — Medicaid  Program 

Part  1— Reduction  In  Spending  (Sec.  4401-4403). 

Part  2— Protection  of  Low-Income  Medicare  Beneficiaries  (Sec.  4411). 

Part  3— Improvements  In  Child  Health  (Sec.  4421-4426). 

Part  4— Nursing  Home  Reform  Provisions  (Sec.  4431). 

Part  5 — Miscellaneous  Provisions. 

Subpart  A— Payments  (Sec.  4441-4448). 

Subpart  B— Eligibility  and  Coverage  (Sec.  4451-4458). 

Subpart  C — Health  Maintenance  Organizations  (Sec.  4461-4465). 

Subpart  D — Demonstration  Projects  and  Home,  and  Community-Based  Waivers 
(Sec.  4471-4474). 

Subpart  E— Miscellaneous  (Sec.  4481-4485). 

Subtitle  C — Energy  and  Miscellaneous  User  Fees 

Part  1— Energy  (Sec.  4501-4502). 

Part  2— Railroad  User  Fees  (Sec.  4511). 

Part  3— Travel  and  Tourism  User  Fees  (Sec.  4521). 

Part  4— EPA  User  Fees  (Sec.  4531-4532). 

Additional  Views. 

Purpose  and  Summary 

The  purpose  of  the  Medicare  and  Medicaid  Health  Budget  Recon- 
ciliation Amendments  of  1990  is  to  make  revisions  in  Part  B  of  the 
Medicare  program  and  in  the  Medicaid  program,  in  accordance 
with  the  reconciliation  instructions  to  the  Committee  on  Energy 
and  Commerce  contained  in  the  Concurrent  Resolution  on  the 
Budget — Fiscal  Year  1991.  The  instructions  assume  $43.7  billion  in 
savings  for  the  Committee  on  Energy  and  Commerce  for  Fiscal 
Years  1991-1995  taking  into  account  that  other  committees  which 
share  jurisdiction  over  Medicare  and  other  programs  within  the 
purview  of  this  Committee  will  contribute  to  those  savings  in  their 
reconciliation  bills.  The  instructions  further  assume  new  entitle- 
ment authority  of  $2.0  billion  over  the  period  FY  1991  through 
1995  for  purposes  of  protecting  poor  and  near-poor  Medicare  benefi- 
ciaries from  increased  cost-sharing  obligations  under  Part  B. 

The  Committee  bill  consists  of  three  subtitles:  subtitle  A,  relating 
to  Medicare  and  Regulation  of  Medicare  Supplemental  Insurance 
Policies;  subtitle  B,  relating  to  Medicaid;  and  subtitle  C,  relating  to 
energy  and  miscellaneous  user  fees. 

Subtitle  A  consists  of  4  Parts.  Part  1  contains  changes  in  pay- 
ments for  physician  services  under  Medicare,  changes  in  payments 
for  other  covered  items  and  services  covered  under  Medicare.  Part 

2  contains  changes  relating  to  peer  review  organizations  and  other 
provisions,  including  an  extension  of  the  current  Medicare  second- 
ary payor  provisions  for  the  disabled  and  ESRD  beneficiaries.  Part 

3  includes  changes  relating  to  beneficiaries,  including  increases  in 
the  monthly  Part  B  premium  and  deductible.  Part  4  revises  stand- 
ards for  Medicare  supplemental  insurance  policies  and  provides  for 
Federal  enforcement  of  such  standards. 

Subtitle  B,  relating  to  Medicaid,  consists  of  five  parts.  Part  1  con- 
tains provisions  that  will  achieve  savings  by  reforming  the  pur- 
chase of  prescription  drugs  and  requiring  State  Medicaid  programs 
to  pay  employer  group  health  insurance  premiums  on  behalf  of 
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Medicaid  beneficiaries  in  cases  where  this  would  be  cost-effective. 
Part  2  would  extend  Medicaid  payment  for  Part  B  premiums  for 
Medicaid  beneficiaries  with  incomes  below  125  percent  of  the  Fed- 
eral poverty  line.  This  initiative  is  financed  by  the  $2.0  billion  as- 
sumed in  the  Budget  Resolution  for  this  specific  purpose.  Part  3 
contains  provisions  to  improve  the  health  of  low-income  children, 
including  phased-in  mandatory  coverage  of  children  up  through 
age  12  in  families  with  incomes  at  or  below  100  percent  of  the  pov- 
erty level.  These  initiatives  are  financed  on  a  ' 'pay-as-you-go-basis" 
by  the  savings  achieved  in  Part  1,  as  contemplated  by  the  conferees 
on  the  Budget  Resolution.  Part  4  contains  amendments  relating  to 
the  nursing  home  reform  provisions  enacted  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  Part  5  contains  a  number  of 
miscellaneous  provisions  relating  to  payments,  eligibilty  and  cover- 
age, health  maintenance  organizations,  demonstration  projects  and 
home  and  community-based  waivers,  and  other  issues. 

Background  and  Need  for  Legislation 

The  Concurrent  Resolution  on  the  Budget — Fiscal  Year  1991 
(H.Con.Res.  310,  adopted  October  9,  1990)  provides  for  unspecified 
savings  in  the  Medicare  program  over  the  period  FY  1991  through 
FY  1995.  The  Budget  Resolution  assigns  this  savings  target  to  both 
this  Committee  and  the  Committee  on  Ways  and  Means,  without 
instructions  as  to  how  much  is  to  be  achieved  in  Part  A,  which  is 
not  within  the  jurisdiction  of  this  Committee,  and  how  much  is  to 
be  achieved  in  Part  B,  which  is  within  the  jurisdiction  of  both  com- 
mittees. Therefore,  this  Committee  does  not  have  a  specific  target 
for  the  Medicare  savings  it  must  achieve.  The  net  savings  from  this 
Committee  are  consolidated  with  the  net  savings  from  the  Commit- 
tee on  Ways  and  Means  to  determine  whether  the  target  has  been 
met.  The  Committee  is  concerned  that  the  increases  in  Part  B  pre- 
miums and  deductibles  assumpted  by  the  Budget  Resolution  and 
contained  in  this  bill  will  impose  a  disproportionately  heavy  finan- 
cial burden  on  low-income  Medicare  beneficiaries.  Accordingly,  the 
Committee  bill  includes  a  provision  to  pay  the  Part  B  premiums  of 
beneficiaries  with  income  below  125  percent  of  the  Federal  poverty 
level  and  liquid  assets  of  $4,000  or  less.  The  Committee  also  re- 
mains concerned  that  continual  reductions  in  payments  to  provid- 
ers of  service,  without  adequate  evaluation  of  the  effects  of  prior 
reductions,  may  impact  on  enrollees  in  the  form  of  reduced  quality 
of  care  or  barriers  to  accessibility. 

The  Budget  Resolution  also  apparently  assumes  reductions  of 
$2.38  billion  in  Medicaid  outlays  over  the  period  FY  1991  through 
1995.  The  Committee  bill  would  achieve  these  savings  primarily  by 
reforming  the  purchase  of  prescription  drugs  by  the  States  and  by 
requiring  the  States,  where  cost-effective,  to  purchase  employer 
group  health  coverage  on  behalf  of  Medicaid  beneficiaries.  The  sav- 
ings achieved  under  the  Committee's  recommendations  would 
exceed  the  Budget  Resolution's  apparent  target  by  approximately 
several  hundred  million  dollars  over  the  next  five  years.  In  an 
effort  to  respond  to  the  health  care  crisis  confronting  poor  children, 
the  Committee  is  recommending  that  these  savings  be  applied  to 
initiatives  to  improve  child  health.  Foremost  among  these  is  a 
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modest,  incremental  expansion  in  Medicaid  coverage  for  children 
through  age  12  in  families  with  incomes  at  or  below  100  percent  of 
the  Federal  poverty  level.  This  will  result  in  the  extension  of  basic 
health  care  coverage  to  an  estimated  700,000  children  in  1995  when 
the  provision  is  fully  implemented. 

Hearings 

The  Subcommittee  on  Health  and  the  Environment  held  one  day 
of  hearings  on  Medicare  Program  Outlay  Reductions  on  June  27, 
1990,  and  heard  testimony  from  10  witnesses,  including  the  Physi- 
cian Payment  Review  Commission,  representatives  of  6  medical  as- 
sociations, and  3  other  organizations.  On  June  7,  1990,  the  Subcom- 
mittee on  Health  and  the  Environment  held  joint  hearings  with 
the  Subcommittee  on  Commerce,  Consumer  Protection,  and  Com- 
petitiveness on  reform  of  the  Medicare  Supplemental  Insurance 
Market.  Testimony  was  received  from  10  witnesses,  including  2 
Members  of  Congress,  the  General  Accounting  Office,  representa- 
tives of  the  health  insurance  industry,  and  3  other  organizations. 
The  Subcommittee  on  Health  and  the  Environment  held  field  hear- 
ings on  March  5,  1990,  in  Atlanta,  Georgia,  on  Medicare  Part  B 
Carrier  Issues.  Testimony  was  received  from  10  witnesses,  includ- 
ing 4  Members  of  Congress,  regional  offices  of  the  Health  Care  Fi- 
nancing Administration  and  HHS  Inspector  General,  and  repre- 
sentatives of  4  other  groups. 

The  Subcommittee  held  two  days  of  hearings  on  Medicaid  Budget 
Initiatives  on  September  10,  1990,  and  September  14,  1990,  and 
heard  testimony  from  37  witnesses,  including  nine  Members  of 
Congress,  the  General  Accounting  Office,  HHS  Office  of  the  Inspec- 
tor General,  and  the  Health  Care  Financing  Adminisration.  Illi- 
nois, on  Medicaid  and  the  Maternal  and  Child  Health  Block  Grants 
on  March  5,  1990.  Testimony  was  received  from  11  witnesses,  in- 
cluding the  Illinois  Department  of  Public  Health,  and  the  Illinois 
Department  of  Public  Aid,  and  representatives  of  various  area 
health  care  providers. 

Committee  Consideration 

On  October  11,  1990,  the  Committee  met  in  an  open  mark-up  ses- 
sion and  orderd  the  Committee  Print,  as  amended,  transmitted  to 
the  Budget  Committee  by  a  voice  vote,  a  quorum  being  present. 

Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  made  to  the  Committee. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 
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Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  bill  will 
reduce  Medicare  program  outlays  by  $1.7  billion  in  FY  1991  and 
$24.4  billion  over  the  period  FY  1991  through  1995,  and  will  reduce 
Medicaid  program  outlays  by  $337  million  over  the  period  FY  1991 
through  1995. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  Reconciliation  recommen- 
dations of  the  Committee  on  Energy  and  Commerce,  as  ordered 
transmitted  to  the  House  Committee  on  the  Budget,  October  15, 
1990. 

The  estimates  included  in  the  attached  table  represent  the  1991- 
1995  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be  re- 
sponsible for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

ENERGY  AND  COMMERCE:  RECONCILIATION  PROVISIONS 

[By  fiscal  year,  in  millions  of  dollars] 


SUBTITLE  A— PROVISIONS  RELATING  TO  THE  MEDICARE 
PROGRAM 
Part  1— Provisions  Relating  to  Part  B 

4001  Payments  for  Overvalued  Procedures  

4002  Payments  for  radiology  services  

4003  Payments  for  anesthesia  services  

4004  Payments  for  pathology  services  

4005  Payments  for  certain  other  physician  services  

4006  Update  for  physicians  services  

4007  Charges  of  new  physicians  and  practitioners  

4008  Payment  for  technical  components  of  diagnostic  tests.... 

4009  Reciprocal  billing  arrangements  for  physicians  

4010  Aggregation  rule  for  claims  for  similar  physicians' 
services  

4011  Practicing  physicians  advisory  council 1  

4012  Release  of  medical  review  screens  

4013  Technical  corrections  relating  to  physician  payment  

4021  Payments  for  hospital  outpatient  services: 

a.  Outpatient  capital  

b.  Outpatient  services  


1991        1992        1993        1994  1995 


-115 

-190 

-210 

-235 

-260 

-1010 

-87 

-153 

-176 

-194 

-229 

-837 

-35 

-50 

-55 

-60 

-65 

-265 

-10 

-10 

-15 

-15 

-15 

-65 

-95 

-155 

-175 

-190 

-215 

-830 

-195 

-390 

-475 

-525 

-590 

-2,175 

-55 

-105 

-125 

-140 

-155 

-580 

-20 

-35 

-35 

-40 

-45 

-175 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

-65 

-90 

-85 

-90 

-80 

-410 

-115 

-150 

-180 

-210 

-245 

-900 
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ENERGY  AND  COMMERCE:  RECONCILIATION  PROVISIONS— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1991        1992        1993        1994  1995 


Total 
1991-95 


4022  Payments  for  durable  medical  equipment  

4023  Payment  for  clinical  laboratory  services  

4024  Coverage  of  nurse  practitioner  in  rural  areas  

4025  Clarifying  coverage  of  eyeglasses  following  cataract 
surgery  

4026  Coverage  of  injectible  drugs  for  cateoporosis  

4027  Conditions  of  cataract  surgery  alternatives  demonstra- 
tion  

4031  Medicare  carrier  notice  to  State  medical  boards  

4032  Technical  and  miscellaneous  corrections  to  part  B  

Subtotal  


-170 

-305 

-380 

-445 

-490 

-1,790 

-95 

-155 

-175 

-200 

-225 

-850 

3 

4 

5 

6 

23 

-30 

-45 

-50 

-50 

-55 

-230 

1 

1 

0 

0 

0 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

-1,083 

-1,828 

-2,129 

-2,389 

-2,663 

-10,092 

Part  2— Provisions  Relating  to  Parts  A  &  B 


4101  PRO  coordination  with  carriers  

0 

0 

0 

0 

0 

0 

4102  Confidentiality  of  peer  review  deliberations  

0 

0 

0 

0 

0 

0 

4103  Role  of  peer  review  in  hospital  transfers  

0 

0 

0 

0 

0 

0 

4104  Peer  review  notice  

0 

0 

0 

0 

0 

0 

4105  Notice  to  State  medical  boards  of  adverse  actions  

0 

0 

0 

0 

0 

0 

4106  Carrier  notice  to  State  medical  boards  

0 

0 

0 

0 

0 

0 

4121  Extension  of  medicare  secondary  payor  provisions: 

a.  ESRD  to  18  months  

-50 

-55 

-60 

-65 

-65 

-295 

b.  Extension  of  disabled  secondary  payer  provisions  

0 

-570 

-780 

-800 

-830 

-2,980 

4122  Provisions  relating  to  HMO's  

(2) 

(2) 

(2) 

(2) 

(2) 

(2) 

4123  Demonstration  project  for  staff-assisted  home  dialysis.... 

1 

1 

0 

0 

0 

2 

4124  Extension  of  reporting  deadline  for  Alzheimer's  disease 

demonstration  project  

0 

0 

0 

0 

0 

0 

4125  Miscellaneous  technical  corrections  

0 

0 

0 

0 

0 

0 

Subtotal  

-49 

-624 

-840 

-865 

-895 

-3,273 

Part  3— Provisions  Relating  to  Beneficiaries 

4201  Part  B  premium  3  

-275 

-370 

-1,320 

-2,590 

-3,965 

-8,520 

4202  Change  in  part  B  deductible  

-350 

-550 

-560 

-570 

-580 

-2,610 

Subtotal  

-625 

-920 

-1,880 

-3,160 

-4,545 

-11,130 

Part  4— Standards  for  Medicare  Supplemental  Insurance 
Policies 

4301  Simplification  of  Medicare  supplemental  policies  1   0  0  0  0  0  0 

4302  Requiring  approval  of  State  for  sale  in  the  State   0  0  0  0  0  0 

4303  Preventing  duplication   0  0  0  0  0  0 

4304  Loss  ratios  1   0  0  0  0  0  0 

4305  Limitation  on  certain  sales  commissions   0  0  0  0  0  0 

4306  Clarification  of  treatment  of  plans  offered  by  health 

maintenance  organizations   0  0  0  0  0  0 

4307  Prohibition  of  certain  discriminatory  practices   0  0  0  0  0  0 

4308  Health  insurance  advisory  service  for  medicare  benefi- 
ciaries  0  0  0  0  0  0 

4309  Additional  enforcement  through  Public  Health  Service 

Act   0  0  0  0  0  0 

Subtotal   0  0  0  0  0  0 


Medicare  subtotal   -1,737   -3,372   -4,849   -6,414   -8,103  -24,495 


Subtitle  B— Medicaid  Program 
Part  1— Reductions  in  Spending 

4401  Reimbursement  for  prescribed  drugs   -100     -250     -445     -570     -740  -2,105 
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ENERGY  AND  COMMERCE:  RECONCILIATION  PROVISIONS— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1991        1992        1993        1994  1995 


4402  Requiring  Medicaid  payment  of  premiums  and  cost- 
sharing  for  enrollment  under  group  health  plan  where  cost 
effective  

4403  Computer  matching  and  privacy  protection  amend- 
ments  

Part  2— Protection  of  Low-Income  Medicare  Beneficiaries 
4411  Medicaid  payment  for  premiums  for  Medicare  benefici- 
aries with  incomes  below  125  percent  of  poverty  

Part  3— Improvements  in  Child  Health 

4421  Phased-in  mandatory  coverage  of  children  up  to  100 
percent  of  poverty  

4422  Mandatory  continuation  of  benefits  for  pregnant 
women  through  post-partum  and  certain  infants  through- 
out first  year  of  life  

4423  Mandatory  use  of  Outreach  locations  other  than 
welfare  offices  

4424  Presumptive  eligibility  

4425  Role  in  paternity  determinations  

4426  Report  and  transition  on  errors  in  eligibility  determina- 
tions  

Part  4— Nursing  home  reform  provisions 

4431  Medicaid  nursing  home  reform  

Part  5— Miscellaneous  provisions 

4441  State  Medicaid  matching  payments  through  voluntary 
contributions  and  State  taxes  

4442  Disproportionate  share  hospitals  

4443  Alternate  State  payment  adjustments  to  disproportion- 
ate share  hospitals  

4444  Minimum  payment  adjustment  for  certain  dispropor- 
tionate share  hospitals  in  Illinois  

4445  Federally  qualified  health  centers  

4446  Hospice  payments  

4447  Limitations  on  disallowance  of  certain  inpatient  psychi- 
atric hospital  services  

4448  Treatment  of  interest  on  Indiana  disallowance  

4451  Optional  payment  of  premiums  for  "COBRA"  continu- 
ation coverage  where  cost  effective  

4452  Provisions  relating  to  spousal  impoverishment  

4453  Disregarding  German  reparation  payments  from  post- 
eligibility  treatment  of  income  under  the  Medicaid  Pro- 
gram  

4454  Amendments  relating  to  Medicaid  transition  provision.... 

4455  Clarifying  effect  of  hospice  election  

4456  Clarification  of  application  of  133  percent  income  limit 
to  medically  needy  

4457  Codification  of  coverage  of  rehabilitation  services  

4458  Personal  care  services  in  Minnesota  

4461  Requirements  for  health  maintenance  organizations  

4462  Health  maintenance  organization  special  rules  

4463  Extension  and  expansion  of  Minnesota  prepaid  demon- 
stration  

4464  Treatment  of  Dayton  area  health  plan  

4465  Treatment  of  certain  county-operated  health  insuring 
organizations  

4471  Waiver  authority  for  demonstrations  to  protect  assets 
through  private  long-term  care  insurance  

4472  Timely  payment  under  waivers  of  freedom  of  choice  of 
hospital  services  
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ENERGY  AND  COMMERCE:  RECONCILIATION  PROVISIONS— Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1991        1992        1993        1994  1995 


Total 
1991-95 


4473  Home  and  community-based  services  waivers: 

(1)  Clarify  definition  of  room  and  board   0  0  0  0  0  0 

(2)  Treatment  of  persons  with  mental  retardation  or  a 

related  condition  in  a  decertified  facility   0  0  0  0  0  0 

(3)  Scope  of  respite  care   0  0  0  0  0  0 

(4)  Permitting  adjustment  in  estimates  to  take  into 

account  preadmission  screening  requirement   0  0  0  0  0  0 

4474  Provisions  relating  to  frail  elderly  demonstration 
project  waivers: 

(a)  Expansion  of  waivers   (2)  (2)  (2)  (2)  (2)  (2) 

(b)  Application  of  special  improvement  rules   (2)  (2)  (2)  (2)  (2)  (2) 

4481  Right  to  self-determination  with  respect  to  health  care ..  (2)  1  1  11  4 

4482  Provisions  relating  to  quality  of  physician  services   (2)  1  1  1  1  4 

4483  Clarification  of  authority  of  inspector  general   0  0  0  0  0  0 

4484  Notice  to  State  medical  boards  when  adverse  actions 

taken   0  0  0  0  0  0 

4485  Miscellaneous  provisions   (2)  (2)  (2)  0  0  (2) 

Medicaid  Subtotal   61  10  -114  -134  -160  -337 


SUBTITLE  C— OTHER  PROVISIONS 

4502  NRC  fees  (offsetting  receipts)  .   -287  -298  -310  -323  -336  -1,554 

4511  Railroad  safety  user  fees  (offsetting  receipts)   -20  -35  -36  -38  -40  -169 

4521  U.S.  travel  and  tourism  user  fees  (offseting  receipts)....  -10  -19  -18  -20  -18  -85 

4531  EPA  user  fees  (offsetting  receipts)   -4  —5  -5  -5  -5  —24 

Other  total  direct  spending  effects   -321  -357  -369  -386  -399  -1,832 


Direct  spending  total   -2,017   -3,719   -5,332   -6,934   -8,662  -26,664 

State  and  local  effects   -85     -180     -275     -295     -325  -1,160 


1  No  direct  spending  would  result  from  this  provision,  but  a  small  amount  (less  than  $500,000)  would  be  required  from  funds  subject  to 
Appropriation  Committee  action. 

2  Cost  or  saving  estimated  at  less  than  $500,000. 

3  Part  B  monthly  premium  amounts:  1991,  $30.90;  1992,  $32.20;  1993,  $37.00;  1994,  $41.70;  1995,  $44.70. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  states  that  the  reported  bill  will 
reduce  inflation  by  reducing  Medicare  and  Medicaid  program  out- 
lays by  over  $27  billion  over  the  next  5  years. 

Section-by-Section  Analysis 

part  1 — provisions  relating  to  part  b 

Subpart  A — Payment  for  Physicians 1  Services 

Section  4001 — Certain  overvalued  procedures 

The  Omnibus  Budget  Reconciliation  Act  of  1989  provided  for  re- 
ductions in  the  prevailing  charges  for  a  list  of  244  procedures  iden- 
tified as  overvalued  in  relation  to  the  amounts  estimated  for  such 
procedures  under  the  Medicare  Fee  Schedule  beginning  in  1992. 
The  Physician  Payment  Review  Commission  (PhysPRC)  recom- 
mended these  specific  procedures  for  reductions  because  the  nation- 
al average  prevailing  charges  for  these  procedures  exceeded  the  es- 
timated fee  schedule  amounts  by  at  least  10  percent. 
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Beginning  on  April  1,  1990,  payments  for  these  services  were  re- 
duced by  one-third  of  the  amount  by  which  they  exceeded  the  esti- 
mated fee  schedule  amount,  but  not  in  excess  of  15  percent.  Esti- 
mated fee  schedule  amounts  for  these  services  in  each  locality  were 
adjusted  to  reflect  geographic  variations  in  the  cost  of  practice. 

The  Committee  bill  instructs  the  Secretary  to  reduce  the  prevail- 
ing charge  in  each  locality  for  the  procedures  identified  as  overval- 
ued by  one-third  of  the  amount  by  which  it  exceeds  the  locally-ad- 
justed estimated  fee  schedule  amount,  but  in  no  case  shall  that  re- 
duction exceed  15  percent.  The  effect  of  this  provision  is  an  addi- 
tional one-third  reduction  in  the  remaining  difference  between  the 
prevailing  charge  in  1990  and  the  estimated  fee  schedule  amount. 

The  adjustment  for  geographic  variations  in  prevailing  charges 
under  this  provision  would  recognize  both  relative  differences  in 
practice  costs  and  the  value  of  physicians'  work.  In  the  case  of  the 
index  reflecting  geographical  differences  in  the  value  of  physicians' 
work,  only  one  quarter  of  the  index  value  would  be  applied. 

Section  4002 — Radiology  services 

Since  January  1,  1989,  payments  for  radiology  services  have  been 
made  on  the  basis  of  a  fee  schedule  incorporating  relative  values 
established  by  the  Secretary.  The  fee  schedule  amounts  in  each  lo- 
cality are  not  subject  to  adjustment  by  geographical  adjustment 
factors.  However,  in  1989  and  in  1990  the  conversion  factors  esta- 
lished  in  each  locality  were  reduced  by  3  percent  and  4  percent,  re- 
spectively. 

The  Committee  bill  would  make  several  changes  in  the  payment 
methodology  for  radiology  services.  First,  in  1991,  payments  for  ra- 
diology services  (other  than  for  portable  X-ray  services)  would  be 
determined  in  the  following  manner.  The  Secretary  would  be  di- 
rected to  calculate  the  national  weighted  average  of  the  locality 
conversion  factors  applied  as  of  April  1,  1990  (standardized  for  geo- 
graphical differences  in  the  cost  of  practice  and  physicians'  work 
effort).  This  national  average  would  be  reduced  by  11  percent,  and 
multiplied  by  a  blended  geographical  adjustment  value  for  each  lo- 
cality. The  amount  determined  for  each  locality  would  be  the  con- 
version factor  for  1991,  except  that  in  no  case  would  a  conversion 
factor  be  less  than  92  percent  of  the  conversion  factor  established 
as  of  April  1,  1990. 

The  blended  geographical  adjustment  value  applied  to  the  na- 
tional weighted  average  conversion  factor  for  1991  would  be  the 
sum  of  (a)  %  of  the  index  value  for  the  locality  that  reflects  the 
ratio  of  the  1990  locality  conversion  factor  to  the  national  weighted 
average  conversion  factor;  and  (b)  V4  of  the  index  value  for  the  lo- 
cality that  would  apply  under  the  Medicare  fee  schedule.  In  1992 
and  1993,  this  blend  would  become  50/50  and  25/75,  respectively, 
for  purposes  of  the  radiology  fee  schedule.  In  1994,  the  full  geo- 
graphic adjustment  factor  determined  under  the  Medicare  fee 
schedule  would  be  applied  in  determining  the  locality  conversion 
factors  for  radiology  services. 

The  Committee  recognizes  that  locality  conversion  factors  cur- 
rently applied  under  the  radiology  fee  schedule  vary  considerably. 
Thus,  the  use  of  a  blended  geographical  adjustment  factor  provides 
a  more  gradual  transition  to  a  fee  schedule  that  will  narrow  the 
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range  of  variation  among  localities,  and  is  consistent  with  the  tran- 
sition provided  for  under  the  Medicare  fee  schedule. 

The  Committee  bill  includes  a  prohibition  against  the  use  of  the 
Medicare  comparability  fee  rule  with  respect  to  radiology  services 
under  the  fee  schedule,  effective  January  1,  1992. 

The  Committee  bill  would  clarify  that  payments  under  the  radi- 
ology fee  schedule  would  be  diffentiated  by  carrier  localities  as  is 
currently  the  case  for  other  physician  payments  under  Medicare. 
This  provision  would  be  effective  as  if  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987. 

The  Omnibus  Budget  Reconciliation  Act  of  1989  provided  a  spe- 
cial rule  for  the  determination  of  payments  for  nuclear  medicine 
services  provided  by  physicians  for  whom  such  services  represent 
at  least  80  percent  of  total  charges  billed  under  Medicare.  The 
Committee  is  advised  that  new  information  concerning  the  appro- 
priate relative  values  for  nuclear  medicine  services  will  be  avail- 
able in  advance  of  the  implementation  of  the  Medicare  fee  schedule 
in  1992.  Accordingly,  the  Committee  bill  would  continue  the  ex- 
emption from  the  radiology  fee  schedule  in  current  law  at  the 
blended  amount  specified  for  1990. 

Finally,  the  Committee  bill  would  extend  the  provision  in  cur- 
rent law  providing  for  the  continuation  of  the  split  billing  rule  for 
cardiovascular  and  interventional  radiologists  through  1991. 

Section  4003 — Anesthesia  services 

Anesthesia  services  provided  to  Medicare  beneficiaries  are  paid 
on  the  basis  of  a  fee  schedule  based  in  part  on  a  uniform  relative 
value  guide.  As  in  the  case  of  the  fee  schedule  for  radiology  serv- 
ices, there  is  currently  no  adjustment  in  the  locality  anesthesia 
conversion  factor  to  reflect  geographic  variations  in  either  the  costs 
of  practice  or  the  physicians'  work  efffort. 

The  Committee  bill  would  establish  a  revised  method  for  deter- 
mination of  the  anesthesia  conversion  factors  in  1991.  The  locality 
conversion  factor  would  be  determined  by  calculating  the  national 
weighted  average  conversion  factor,  reducing  it  by  7  percent,  and 
applying  the  appropriate  blended  geographical  adjustment  value 
for  each  locality.  The  resulting  adjusted  locality  conversion  factor 
would  in  no  case  be  more  than  15  percent  below  the  locality  con- 
version factor  applied  as  of  April  1,  1990. 

As  in  the  case  of  the  geographic  adjustment  applied  to  the  radiol- 
ogy fee  schedule,  the  weighted  national  average  anesthesia  conver- 
sion factor  for  1991  would  be  adjusted  by  a  blended  index  value 
consisting  of  one  half  the  ratio  of  the  1990  locality  conversion 
factor  to  the  national  weighted  average,  and  one-half  the  geograph- 
ic adjustment  factor  for  the  locality  determined  under  the  Medi- 
care fee  schedule. 

In  addition,  the  Committee  bill  would  also  extent  through  1995 
current  law  provisions  limiting  payments  for  medical  direction  of 
two  or  more  certified  registered  nurse  anesthetists  providing  serv- 
ices concurrently. 

Section  4004 — Physician  pathology  services 

Current  law  authorizes  the  Secretary  to  implement  a  national 
fee  schedule  for  physician  pathology  services  incorporating  the  geo- 
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graphic  adjustment  methodology  applied  in  the  Medicare  fee  sched- 
ule, effective  January  1,  1991. 

The  Committee  has  determined  that  the  separate  fee  schedule 
for  physician  pathology  services  is  no  longer  needed  and  should  not 
be  implemented.  Instead,  it  is  the  Committee's  view  that  these 
services,  which  are  under  review  by  the  Health  Care  Financial  Ad- 
ministration and  the  PhysPRC,  should  be  incorporated  in  the  re- 
source-based relative  value  scale  and  paid  for  under  the  Medicare 
fee  schedule  beginning  in  1992. 

Therefore,  the  Committee  bill  deletes  the  provision  requiring  im- 
plementation of  a  national  fee  schedule.  The  bill  further  directs  the 
Secretary  to  reduce  the  prevailing  charges  in  each  locality  for  phy- 
sician pathology  services  determined  for  1991  by  7  percent. 

Section  4005 — Prevailing  charges  for  miscellaneous  physician  proce- 
dures 

There  are  a  number  of  physician  services  which  have  not  yet 
been  evaluated  for  purposes  of  establishing  resource-based  relative 
values  in  preparation  for  implementation  of  the  Medicare  fee 
schedule  in  1992.  For  the  most  part  these  services  include  certain 
surgical  and  diagnostic  procedures.  Analyses  by  the  PhysPRC  of 
phase  one  of  the  Harvard  resource-based  relative  value  study 
showed  that  94  percent  of  physician  services  other  than  evaluation 
and  management  services  are  overvalued  to  some  extent.  The  Com- 
mittee recommended  a  uniform  percentage  reduction  to  certain  un- 
surveyed  services. 

The  Committee  bill  would  direct  the  Secretary  to  reduce  selected 
prevailing  charges  in  each  locality  by  2  percent,  or  in  the  case  of 
global  surgical  fees  (not  included  in  the  list  of  244  overvalued  serv- 
ices) by  4  percent.  Excluded  from  these  reductions  are  radiology, 
anesthesiology  and  physician  pathology  services,  primary  care  serv- 
ices, and  certain  services  that  are  estimated  to  be  undervalued. 

The  Committee  believes  these  reductions  are  consistent  with  the 
effect  of  the  Medicare  fee  schedule,  and  represent  a  reasonable 
transition  to  the  payment  amounts  that  will  be  established  for 
these  services  in  1992. 

Section  4006 — Update  for  physicians'  services 

Current  law  provides  for  annual  increases  in  Medicare  payments 
for  physician  and  other  services  to  reflect  the  effects  of  inflation  on 
the  provision  of  services  and  supplies.  Physician  services  are  updat- 
ed by  the  estimated  Medicare  Economic  Index  (MEI)  for  the  calen- 
dar year.  The  Congressional  Budget  Office  estimates  that  the  MEI 
for  1991  would  allow  a  3.6  percent  increase  in  prevailing  charges  of 
physicians'  services. 

The  Committee  bill  would  permit  the  full  MEI  update  for  1991  to 
be  applied  to  all  primary  care  services.  However,  in  order  to 
achieve  savings  required  by  the  budget  resolution  for  fiscal  year 
1991,  the  schedule  MEI  update  for  other  physician  services  would 
be  eliminated.  The  Committee  recongizes  that  this  change  in  cur- 
rent law  is  not  consistent  with  physician  payment  policies  adopted 
in  recent  legislation,  but  the  magnitude  of  savings  required  under 
the  budget  resolution  leaves  the  Committee  with  few  alternatives. 
Increases  for  primary  care  services  would  be  consistent  with  the  es- 
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timated  effects  of  the  Medicare  fee  schedule  that  will  be  imple- 
mented in  1992. 

The  Committee  also  recognizes  that  prevailing  charges  for  pri- 
mary care  services  in  certain  areas — especially  rural  areas — are 
relatively  low  in  comparison  with  national  average  prevailing 
charges  for  these  services.  Current  law  establishes  a  floor  for  pre- 
vailing charges  for  primary  care  services  in  any  locality  that  is 
equal  to  50  percent  of  the  national  average  prevailing  charge  for 
the  service. 

Since  primary  care  services  are  expected  to  increase  in  value 
under  the  Medicare  fee  schedule,  and  since  the  current  Maximum 
Allowable  Actual  Charge  (MAAC)  limits  for  physicians'  services 
will  be  replaced  by  new  balance  billing  limits  on  January  1,  1991, 
the  Committee  is  concerned  that  payments  for  these  services  could 
be  unreasonably  constrained  in  historically  low  charging  localities, 
and  could  result  in  limitations  on  the  access  of  beneficiaries.  More- 
over, the  Committee  wishes  to  avoid  the  anomalous  effect  of  lower- 
ing payments  for  primary  care  services  in  1991  which  would  be 
raised  in  the  following  year  under  the  fee  schedule. 

Therefore,  the  Committee  bill  would  increase  the  floor  for  pri- 
mary care  services  from  50  percent  of  the  national  average  prevail- 
ing charge  to  75  percent.  Prevailing  charges  for  these  services 
would  be  increased  in  some  localities  by  as  much  as  25  percent 
making  application  of  the  new  balance  billing  limits  to  these  serv- 
ices less  stringent.  The  bill  would  also  require  the  Secretary  to  dis- 
regard this  increase  in  the  primary  care  floor  for  purposes  of  deter- 
mining payments  under  the  fee  schedule  in  1992,  except  that  in  no 
case  would  payments  under  the  fee  schedule  in  1992  be  less  than 
the  prevailing  charge  determined  for  primary  care  services  in  1991. 

Section  4007 — New  physicians  and  other  new  health  care  practition- 
ers 

Current  law  requires  that  customary  charges  of  new  physicians 
be  established  no  higher  than  80  percent  of  the  locality  prevailing 
charge  in  the  first  year  of  practice  and  no  higher  than  85  percent 
of  the  prevailing  amount  in  the  second  year.  This  limitation  on  ini- 
tial customary  charges  does  not  apply  to  primary  care  services  or 
services  provided  in  a  rural  health  manpower  shortage  area. 

The  Committee  bill  would  revise  this  policy  in  two  ways.  First, 
the  limitation  on  initial  customary  charge  levels  would  be  extended 
to  the  third  and  fourth  years  of  practice  at  no  higher  than  90  per- 
cent and  95  percent  of  prevailing  charges  or  fee  schedule  amounts, 
respectively.  Second,  these  limitations  would  also  apply  in  the  case 
of  customary  charges  or  fee  schedule  amounts  applicable  to  other 
health  care  practitioners  including  physician  assistants,  certified 
nurse-midwives,  psychologists,  nurse  practitioners,  clinical  social 
workers,  physicial  therapists,  occupational  therapists,  respiratory 
therapists,  and  certified  registered  nurse  anesthetists. 

Section  4008 — Technical  components  of  diagnostic  tests 

Medicare  uses  the  customary  and  prevailing  charge  method  to 
pay  for  the  technical  components  for  diagnostic  tests  (except  for 
clinical  laboratory  and  radiology  services)  provided  incident  to  phy- 
sician professional  services.  Diagnostic  tests  involving  separate  pay- 
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ments  for  a  technical  component  include  pacemaker  monitoring, 
cardiac  stress  tests,  echocardiography,  and  electrocardiograms.  Cur- 
rently, there  is  significant  geographic  variation  in  Medicare  pre- 
vailing charges  for  the  technical  component  of  such  tests. 

The  Committee  bill  would  apply  a  cap  at  100  percent  of  the  na- 
tional median  of  prevailing  charges  (or  fee  schedule  amounts)  for 
the  technical  components  of  diagnostic  tests  (other  than  clinical 
laboratory  and  radiology  tests),  effective  January  1,  1991. 

Section  4009 — Recognizing  reciprocal  billing  arrangements 

Under  current  law,  payment  of  claims  for  covered  services  under 
Part  B  of  Medicare  must  be  made  to  a  beneficiary,  or  under  an  as- 
signment agreement,  to  the  physician,  practitioner  or  supplier  who 
provides  the  service.  Exceptions  to  this  payment  rule  permit  em- 
ployers of  practitioners  and  other  entities  to  receive  payments  on 
behalf  of  such  practitioners. 

The  Committee  understands  that  historically  physicians  have  en- 
tered into  informal  arrangements  with  other  physicians  to  arrange 
for  the  provision  of  necessary  services  to  their  patients  when  they 
are  not  available  to  personally  perform  such  services.  Thus,  a  phy- 
sician's patients  who  may  be  hospitalized  or  require  immediate 
medical  attention  during  their  absence  may  be  seen  by  another 
physician  who  has  agreed  to  provide  such  coverage.  Generally, 
these  arrangements  provide  that  claims  for  any  visit  services,  or 
services  incident  to  such  visits,  provided  by  a  covering  physician 
will  be  submitted  by  the  physician  who  is  not  available  and  pay- 
ment will  be  made  to  such  physician. 

The  Committee  bill  would  clarify  current  law  by  setting  forth 
conditions  for  recognition  of  reciprocal  billing  arrangements.  Pay- 
ment would  be  authorized  to  a  physician  for  visit  services  or  serv- 
ices incident  to  such  visits  (including  emergency  visit  services),  pro- 
vided to  a  Medicare  beneficiary  by  a  second  physician  under  a  re- 
ciprocal billing  arrangement,  if  such  arrangement  has  been  made 
and  the  following  conditions  are  met.  First,  the  primary  physician 
is  unavailable  to  render  care;  second,  patient  has  arranged  for  or 
seeks  physician  services  from  the  primary  physician;  third,  the 
claim  for  payment  includes  the  unique  physician  identifier  code  of 
the  second  physician;  and  fourth,  such  covered  services  are  not  pro- 
vided over  a  continuous  period  in  excess  of  30  days. 

The  Committee  understands  that  these  reciprocal  billing  ar- 
rangements will  be  permitted  to  accommodate  long-standing  physi- 
cian practices  with  respect  to  coverage  for  patient  services  during 
periods  of  professional  education  or  vacation.  However,  the  Com- 
mittee believes  that  such  arrangements  should  be  limited  as  pro- 
vided here,  and  that,  apart  from  these  occasional  circumstances 
and  other  exceptions  in  current  law,  payments  for  physicians'  serv- 
ices should  be  made  only  to  the  physician  who  personally  provides 
a  covered  service. 

Section  4010 — Aggragation  rule  for  claims  for  similar  physicians' 
services 

Under  current  law,  individuals  entitled  to  benefits  under  Medi- 
care may  appeal  an  adverse  determination  by  the  Secretary  with 
respect  to  such  entitlement  or  the  amount  of  benefits,  and  be 
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granted  a  hearing  by  the  Secretary  and  the  right  to  judicial  review 
under  certain  circumstances.  Individuals  may  designate  the  provid- 
er of  the  services  in  dispute  as  their  representative  in  such  pro- 
ceeding. 

Under  Part  B  of  Medicare,  with  respect  to  a  hearing  by  the  Sec- 
retary, the  amount  in  controversy  must  be  at  least  $500;  and,  with 
respect  to  judicial  review,  the  amount  in  controversy  must  be  at 
least  $1,000.  In  determining  the  amount  in  controversy,  individuals 
may  aggragate  denied  claims  that  involve  the  delivery  of  similar  or 
related  services,  or  claims  that  involve  common  issues  of  law  and 
fact  for  two  or  more  individuals. 

The  Committee  bill  would  revise  these  aggragation  rules  by 
specifying  that  claims  subject  to  these  provisions  may  be  aggragat- 
ed  so  long  as  they  are  for  services  furnished  during  the  same  12 
month  period.  In  addition,  the  Committee  bill  would  permit  the  ag- 
gragation of  claims  involving  common  issues  of  law  and  fact  for 
two  or  more  individuals  for  physicians'  services  furnished  in  the 
same  fee  schedule  area  for  two  or  more  physicians.  In  the  case  of 
an  appeal  of  multiple  claims  involving  two  or  more  physicians 
within  the  same  fee  schedule  area,  the  amount  in  controversy  must 
be  at  least  $1000  to  qualify  for  a  hearing  by  the  Secretary,  and 
$2500  for  judicial  review. 

Section  4011 — Practicing  physicians  advisory  council 

The  Secretary  of  Health  and  Human  Services  currently  receives 
advice  from  the  Prospective  Payment  Advisory  Commission  with 
respect  to  payment  policy  for  institutional  services  covered  under 
Medicare,  and  from  the  Physician  Payment  Review  Commission 
with  respect  to  payments  for  practitioner  services.  In  addition,  the 
Secretary  from  time  to  time  consults  with  other  physician  advisors 
including  those  employed  in  the  Department,  involved  in  research, 
medical  education,  and  representatives  of  medical  organizations, 
including  specialty  organizations,  on  matters  concerning  the  appli- 
cation of  coverage  and  payment  policies  effecting  the  Medicare  pro- 
gram. 

The  Committee  recognizes  that  changes  in  Medicare  policies  en- 
acted by  Congress  and  imposed  by  regulation  have  resulted  in  a 
significant  expansion  in  the  administrative  complexity  of  the  pro- 
gram. As  a  result,  Medicare  contractors,  practitioners,  and  patients 
have  been  required  to  adapt  to  a  series  of  fundamental  program 
changes  over  the  past  few  years.  While  advice  is  routinely  solicited 
from  representatives  of  Medicare  contractors,  there  is  currently  no 
formal  advisory  group  including  representatives  of  practitioners. 

The  Committee  bill  would  establish  a  formal  practicing  physician 
advisory  council,  composed  of  15  representatives  of  physicians  and 
practitioners  in  active  practice,  to  provide  advice  to  the  Secretary 
concerning  proposed  regulations  and  carrier  manual  instructions 
issued  under  Part  B  of  the  Medicare  program.  The  Council  would 
meet  once  in  each  calendar  quarter,  and  would,  to  the  extent  feasi- 
ble, comment  on  proposed  changes  in  regulations  or  mannual  in- 
structions prior  to  their  publication. 
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Section  4012 — Release  of  medical  review  screens  and  associated 
screening  parameters 

Under  current  law,  Medicare  carriers  are  required  to  make  de- 
terminations with  respect  to  claims  for  covered  services  that  such 
services  are  reasonable  and  necessary  for  the  diagnosis  or  treat- 
ment of  illness  or  injury  or  to  improve  the  functioning  of  a  mal- 
formed body  member.  Carriers  apply  screens  incorporating  specific 
parameters  to  identify  those  claims  that  should  be  subjected  to 
medical  review.  Medical  review,  performed  by  appropriate  health 
care  professionals,  employs  criteria  developed  by  the  carriers  in 
consultation  with  local  practitioners.  These  screens  and  parameters 
are  not  designed  to  represent  and  do  not  constitute  clinical  practice 
guidelines;  rather  they  are  statistically  based  tools  used  for  the 
purpose  of  identifying  a  subset  of  claims  where  additional  medical 
review  is  indicated.  Claims  failing  such  screens  are  subjected  to 
medical  review  by  carrier  physicians  prior  to  any  final  payment 
determination. 

The  Committee  has  been  informed  that  these  medical  review 
screens,  the  associated  screening  parameters,  and  the  criteria  upon 
which  denial  of  payment  may  be  made  were,  prior  to  1987,  avail- 
able to  the  public.  Related  screens  and  screening  parameters  devel- 
oped by  local  carriers  were  available  to  the  public  at  the  option  of 
the  carrier.  The  Committee  notes  that  the  Health  Care  Financing 
Administration  has  announced  plans  to  release  these  items  in  se- 
lected carrier  areas  and  to  monitor  the  impact  on  the  delivery  of 
services  prior  to  and  subsequent  to  their  release. 

The  Committee  bill  would  require  the  Secretary  to  provide  for 
the  public  release  of  medical  review  screens,  the  associated  screen- 
ing parameters,  and  review  criteria  by  each  Medicare  carrier,  effec- 
tive on  or  after  January  1,  1991.  The  Committee  anticipates  that 
the  Health  Care  Financing  Administration  will  monitor  the  impact 
of  this  release  on  the  provision  of  services  covered  under  Part  B, 
and  advise  the  appropriate  Committees  of  Congress  of  its  findings 
and  recommendations. 

It  has  also  come  to  the  Committee's  attention  that  some  carriers 
have  imposed  charges  on  requests  by  practitioners  for  certain  infor- 
mation required  for  timely  and  complete  submission  of  Part  B 
claims.  The  Committee  believes  that  carriers  should  make  avail- 
able to  physicians  and  other  practitioners  necessary  billing  infor- 
mation including  the  identifier  number  of  a  referring  physician, 
prevailing  charge  limits  or  fee  schedule  amounts,  and  coding  defini- 
tions or  protocols  on  a  timely  basis  without  charge. 

Subpart  B — Payment  for  Other  Items  and  Services 
Section  4021 — Hospital  outpatient  services 

Payments  to  hospitals  for  outpatient  services  are  determined  on 
the  basis  of  actual  charges,  reasonable  costs,  a  blended  rate  of  rea- 
sonable costs  and  fee  schedule  amounts,  or  fee  schedules.  Capital 
costs  of  hospitals  allocated  to  outpatient  departments  are  currently 
paid  at  85  percent  of  allowable  costs.  Outpatient  capital  costs  of 
sole  community  hospitals  are  exempt  from  the  15  percent  reduction 
in  current  law.  The  reductions  in  capital  costs  payments  for  hospi- 
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tals  expired  at  the  end  of  fiscal  year  1990.  Payments  for  the  facility 
costs  for  ambulatory  surgery  centers  are  paid  on  the  basis  of  pro- 
spectively determined  rates. 

The  Committee  notes  that  the  Health  Care  Financing  Adminis- 
tration failed  to  provide  any  update  to  ambulatory  surgery  center 
payment  rates  between  1982  and  1987.  Since  that  date  only  one  ad- 
ditional update  has  been  applied  despite  the  requirements  for 
annual  adjustments  in  Section  1833(i)(2)(A)  of  the  Social  Security 
Act.  The  Committee  is  disappointed  that  the  Secretary  has  not  pro- 
vided the  required  updates  in  a  timely  manner. 

The  Committee  bill  would  make  three  changes  in  current  law 
with  respect  to  payments  for  hospital  outpatient  services  and  serv- 
ices provided  by  ambulatory  surgery  centers. 

(a)  Continuation  of  Reduction  in  Payments  for  Capital-Related 
Costs. — Payments  for  the  outpatient  capital  costs  of  hospitals  would 
be  reduced  by  the  following  percentages:  10  percent  for  portions  of 
cost  reporting  years  occurring  on  or  after  October  1,  1990  and 
before  October  1,  1991;  10  percent  for  portions  of  cost  reporting 
years  occurring  on  or  after  October  1,  1991  and  before  October  1, 
1992;  7.5  percent  for  portions  of  cost  reporting  years  occurring  on 
or  after  October  1,  1992  and  before  October  1,  1993;  7.5  percent  for 
portions  of  cost  reporting  years  occurring  on  or  before  October  1, 
1993  and  before  October  1,  1994;  and  5  percent  for  portions  of  cost 
reporting  years  occurring  on  or  before  October  1,  1994  and  before 
October  1,  1995.  The  exemption  for  sole  community  hospitals  would 
be  continued. 

(b)  Reduction  in  Amount  of  Payments  Otherwise  Determined. — 
For  outpatient  hospital  services  (other  than  clinical  laboratory 
services,  outpatient  radiology  services,  certain  other  diagnostic 
services,  and  renal  dialysis  services),  payment  would  be  made  on 
the  basis  of  the  lesser  of  reasonable  costs  or  charges  reduced  by  5 
percent  for  portions  of  cost  reporting  years  occurring  on  or  after 
October  1,  1990  and  before  October  1,  1995.  For  purposes  of  deter- 
mining the  payment  limitation  amount  for  hospital  ambulatory 
surgery  services,  reductions  in  both  the  cost  portion  and  the  stand- 
ard overhead  amount  of  the  blended  rate  would  be  made  to  result 
in  an  aggregate  reduction  of  5  percent.  Hospitals  receiving  a  dis- 
proportionate share  payment  would  be  exempt  from  reductions  ap- 
plied under  this  part. 

(c)  Payments  for  Ambulatory  Surgical  Procedures. — The  Commit- 
tee bill  also  would  make  certain  changes  in  payments  for  facility 
services  furnished  by  ambulatory  surgical  centers.  The  payment  al- 
lowance for  an  intraocular  lens  for  post-cataract  surgical  patients 
would  be  frozen  at  $200  until  January  1,  1993.  The  Secretary  would 
be  directed  to  determine  future  rates  for  services  furnished  by  am- 
bulatory surgical  centers  on  the  basis  of  a  survey  of  audited  cost 
data  from  a  representative  sample  of  centers.  Rates  based  on  such 
data  would  be  applied  on  or  after  July  1,  1992  and  every  5  years 
thereafter.  Such  rates  would  be  updated  each  year  by  the  Secretary 
or,  if  the  Secretary  fails  to  provide  an  update,  by  the  percentage 
increase  in  the  Consumer  Price  Index  for  all  urban  consumers  for 
the  period  ending  with  June  of  the  preceding  year.  The  Secretary 
would  also  be  required  to  update  the  procedures  authorized  for  pay- 
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ment  in  ambulatory  surgery  centers  in  consultation  with  represent- 
atives of  interested  trade  and  professional  organizations. 

Section  4022 — Provisions  relating  to  payments  for  durable  medical 
equipment 

Current  Law — (a)  The  Omnibus  Budget  Reconciliation  Act  of 
1989  provided  for  an  across-the-board  reduction  in  the  fee  schedule 
amounts  recognized  for  seat-lift  chairs  and  transcutaneous  electri- 
cal nerve  stimulators  (TENS)  of  15  percent. 

(b)  Current  law  provides  for  a  transition  to  regionally-based  fee 
schedules  for  certain  categories  of  durable  medical  equipment 
(DME)  effective  in  1993.  Items  subject  to  these  regional  fee  sched- 
ules include:  orthotic  and  prosthetic  devices;  rental-cap  items;  and 
oxygen  and  oxygen  equipment.  Regional  fee  schedule  amounts  are 
calculated  on  the  basis  of  a  weighted  average  of  local  amounts  and 
regional  averages.  In  1989  and  1990,  payments  are  based  solely  on 
local  fee  schedule  amounts;  in  1991  and  1992,  payments  are  based 
on  a  blend  of  regional  and  local  fee  schedule  amounts;  and  in  1993 
and  subsequent  years,  payments  are  based  solely  on  regional  fee 
schedule  amounts.  Payments  in  1991  and  1992  would  be  bound  by  a 
ceiling  equal  to  a  fixed  percentage  of  the  national  average  of  all 
carrier  service  fees  and  a  floor  equal  to  a  fixed  percentage  of  the 
same  national  average  fee  schedule  amount. 

In  determining  the  purchase  price  of  a  covered  item  of  durable 
medical  equipment,  the  Secretary  is  authorized  in  1991  to  make  ad- 
justments in  each  locality  based  on  applying  inherent  reasonable- 
ness rules. 

(c)  Certain  items  of  durable  medical  equipment  are  paid  for 
under  a  monthly  rental  agreement  that  may  continue  for  up  to  15 
months.  The  amount  of  the  monthly  rental  fee  is  equal  to  10  per- 
cent of  the  purchase  price  of  the  item  as  determined  by  average  lo- 
cality submitted  charges  during  a  base  period  updated  by  the  CPI- 
U.  After  the  expiration  of  the  rental  period,  payments  equal  to  one 
month's  rental  are  authorized  every  six  months  for  maintenance. 

The  Omnibus  Budget  Reconciliation  Act  of  1989  re-classified 
power-driven  wheelchairs  from  rental  cap  items  to  the  frequently 
purchased  category  with  discretion  for  the  Secretary  to  treat  such 
wheelchairs  as  customized  equipment  and  authorized  for  lump-sum 
purchase  under  guidelines  to  be  established  by  the  Secretary. 

(d)  Enteral  and  parenteral  equipment  and  supplies  are  paid  for 
on  a  reasonable  charge  basis  in  each  locality,  updated  annually  by 
the  CPI-U. 

(e)  There  are  currently  no  requirements  for  prior  approval  of 
items  and  supplies  covered  under  the  DME  benefit. 

(f)  As  a  condition  of  coverage  for  items  of  DME  furnished  to  pa- 
tients, a  physician  must  prescribe  the  item  and  must  complete  a 
certificate  of  medical  necessity  to  accompany  any  claim  for  pay- 
ment. 

(g)  Suppliers  of  DME  may  elect  to  be  participating  suppliers  with 
respect  to  all  of  their  Medicare  claims,  or  they  may  determine 
whether  to  submit  claims  under  assignment  on  a  case-by-case  basis. 
Currently,  there  are  no  limits  on  charges  billed  to  patients  when  a 
DME  claim  is  not  submitted  under  assignment. 
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(h)  Under  current  law,  payment  for  oxygen  and  oxygen  equip- 
ment is  based  on  local  average  monthly  reasonable  charges,  re- 
duced by  5  percent  in  1989  and  1990,  and  updated  by  the  CPI-U.  In 
1991  and  1992,  the  local  payment  amount  is  a  blend  of  the  local 
and  regional  average  monthly  amounts,  limited  by  a  designated 
range  based  on  the  national  average  monthly  amounts.  Patients 
certified  for  coverage  of  home  oxygen  therapy  are  not  required  to 
be  re-tested  to  determine  continued  eligibility. 

(i)  Orthotic  and  prosthetic  devices  are,  under  current  law,  includ- 
ed in  one  of  the  six  payment  categories  for  DME.  Locality  fee 
schedule  amounts  are  updated  annually  by  the  CPI-U,  and  are 
scheduled  to  be  determined  fully  on  a  regional  basis  in  1993. 

The  Committee  bill  would  make  a  number  of  changes  in  the  pay- 
ment methodology  for  covered  DME  items  and  supplies.  In  general, 
the  Committee  believes  that  the  current  variations  in  payment 
amounts  for  covered  items  and  supplies  is  excessive,  that  the  basis 
for  determining  purchase  prices  for  certain  items  recognizes  unrea- 
sonably high  submitted  charges,  and  that  certain  reforms  are  nec- 
essary to  assure  prudent  purchasing  practices  and  to  protect  the 
beneficiary  from  unreasonable  financial  burdens. 

(a)  Additional  15-percent  reduction  in  payments  for  seat-lift 
chairs  and  TENS. — The  Committee  bill  would  further  reduce  the 
recognized  payment  amounts  for  seat-lift  chairs  and  TENS  by  15 
percent,  effective  January  1,  1991. 

(b)  Development  and  application  of  national  limits  on  fees. — The 
Committee  bill  would  make  changes  in  the  method  for  detemining 
amounts  in  four  categories  of  DME:  (1)  inexpensive  and  routinely 
purchased  DME;  (2)  items  requiring  frequent  and  substantial  serv- 
icing; (3)  miscellaneous  items;  and  (4)  oxygen  and  oxygen  equip- 
ment. In  general,  these  provisions  would  delete  the  current  law  re- 
quirements related  to  the  establishment  of  regional  fee  schedules 
for  items  in  these  categories.  In  lieu  of  regional  fee  schedules,  na- 
tional fee  schedules  would  be  established  for  1993  with  a  two  year 
transition  period.  During  the  transition  to  a  national  fee  schedule 
amount,  the  local  fee  schedule  amount  would  be  a  blend  of  the 
local  fee  and  the  national  weighted  average  of  local  fees.  In  no  case 
would  the  local,  blended  fee  schedule  amount  exceed  the  national 
weighted  average  amount  or  be  less  than  85  percent  of  the  national 
average  amount.  Fee  schedules  would  be  updated  annually  by  the 
CPI-U  for  the  12  month  period  ending  with  June  of  the  previous 
year. 

The  provision  in  current  law  delaying  application  of  inherent 
reasonableness  rules  until  January  1,  1991,  would  be  extended  for 
one  year. 

(c)  Treatment  of  "rental  cap"  items. — The  Committee  bill  would 
continue  the  15  month  rental  period  for  certain  items  of  DME,  but 
would  revise  the  method  for  determining  the  purchase  price  of 
such  items  and  the  amount  of  the  monthly  rental.  Monthly  rental 
payments  would  be  equal  to  10  percent  of  the  allowable  purchase 
price  of  the  item  for  the  first  three  months  and  7.5  percent  of  the 
allowable  purchase  price  for  the  remaining  twelve  months  of  the 
rental  agreement.  At  the  ninth  month  of  a  rental  agreement,  a  pa- 
tient may  elect  to  purchase  the  item  in  which  case  rental  payments 
would  cease  after  thirteen  months.  Maintenance  payments  would 
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be  permitted  on  the  same  basis  as  allowed  after  the  expiration  of  a 
rental  agreement.  In  addition,  patients  would  be  permitted  to  com- 
mence a  new  rental  period  after  continuous  use  of  an  item  has  ex- 
ceeded a  period  of  useful  life  established  by  the  Secretary,  or  the 
item  is  lost  or  irreparably  damaged  under  conditions  established  by 
the  Secretary  in  regulations. 

Non-customized  power-driven  wheelchairs  would  be  re-classified 
into  the  rental  cap  category,  however,  the  Secretary's  option  for 
treating  such  wheelchairs  as  customized  equipment  would  be  re- 
tained. 

(d)  Freeze  in  reasonable  charges  for  parenteral  and  enteral  nutri- 
ents, supplies,  and  equipment  during  1991. — The  Committee  bill 
would  freeze  payments  for  enteral  and  parenteral  nutrients,  sup- 
plies, and  equipment  in  1991  at  charge  levels  allowed  during  1990. 

(e)  Requiring  prior  approval  for  potentially  overused  items. — The 
Committee  bill  would  direct  the  Secretary  to  develop  and  periodi- 
cally update  a  list  of  DME  items  that,  on  the  basis  of  prior  experi- 
ence, are  frequently  over  utilized.  At  a  minimum,  such  list  would 
include  seat-lift  chairs,  TENS,  and  motorized  scooters.  Items  in- 
cluded on  such  a  list  would  require  prior  approval  as  a  condition  of 
payment. 

(f)  Prohibition  against  distribution  of  medical  necessity  forms  by 
suppliers. — The  Committee  bill  would  prohibit  suppliers  of  covered 
DME  items  from  distributing  to  physicians  or  beneficiaries  for  a 
commercial  purpose  a  partially  or  fully  completed  certificate  of 
medical  necessity  or  any  other  documents  that  may  be  required  by 
the  Secretary  in  order  to  establish  that  the  item  is  reasonable  and 
necessary  for  a  patient.  Violations  of  this  prohibition  would  be  pun- 
ishable by  civil  monetary  fines  of  up  to  $1,000. 

(g)  Limiting  charges  of  nonparticipating  suppliers. — The  Commit- 
tee bill  would  extend  to  suppliers  of  DME  balance  billing  limits 
with  respect  to  claims  not  submitted  under  assignment.  The  suppli- 
er may  not  charge  the  beneficiary  an  amount  that  exceeds  the  lim- 
iting charge  for  that  year.  The  1991,  1992,  and  1993  limit  on  bal- 
ance billing  is  equal  to  125,  120,  and  115  percent,  respectively,  of 
the  Medicare  allowable  charge  or  fee  schedule  amount  in  each  such 
year.  Violations  of  these  balance  billing  limits  are  the  same  as 
those  provided  for  physicians  who  exceed  their  billing  limits. 

(h)  Recertification  for  certain  patients  receiving  home  oxygen  ther- 
apy services. — The  Committee  bill  would  provide  for  the  recertifica- 
tion of  certain  patients  receiving  home  oxygen  therapy  prior  to  the 
expiration  of  the  initial  60-day  period  of  coverage.  Patients  whose 
initial  need  for  oxygen  therapy  is  at  or  near  current  coverage 
limits,  as  determined  by  blood  gas  tests,  would  be  required  to  be  re- 
tested  within  the  final  15  days  of  the  initial  60  day  coverage  period 
to  determine  the  need  for  continued  coverage,  effective  January  1, 
1991.  The  Committee  notes  a  recent  study  by  the  General  Account- 
ing Office  found  a  significant  number  of  these  patients  were  deter- 
mined to  no  longer  need  such  therapy  upon  re-testing. 

(i)  Study  of  separate  fee  schedules  for  certain  suppliers  of  prosthet- 
ic devices,  orthotics,  and  prosthetics. — The  Committee  bill  includes 
a  provision  directing  the  Secretary  to  conduct  a  study  of  the  feasi- 
bility and  desirability  of  establishing  a  separate  fee  schedule  for 
prosthetic  and  orthotic  practitioners.  The  Committee  understands 
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that,  in  establishing  the  fee  schedule  for  these  services  required 
under  the  Omnibus  Budget  Reconciliation  Act  of  1987,  charges  of 
all  suppliers  of  these  items  were  commingled.  Since  some  suppliers 
of  these  items  are  also  allowed  to  bill  separate  fees  for  professional 
services,  submitted  charges  for  the  cost  of  the  prosthetic  or  orthotic 
items  do  not  include  a  professional  service  component.  Prosthetic 
and  orthotic  practitioners  generally  bill  charges  incorporating  both 
professional  fees  and  acquisition  charges  for  supplied  items.  The 
Committee  has  been  informed  that  current  fee  schedule  amounts 
for  these  items  are  significantly  below  the  historic  reasonable 
charges  recognized  for  these  practitioners  prior  to  the  fee  schedule. 
The  Secretary  is  directed  to  report  his  recommendations  to  Con- 
gress within  one  year  of  the  date  of  enactment  of  this  provision, 

Section  4023 — Clinical  diagnostic  laboratory  tests 

Clinical  laboratory  services  are  paid  for  under  current  law  on  the 
basis  of  fee  schedules  in  each  carrier  locality.  Currently,  these  fee 
schedule  amounts  are  subject  to  a  national  limitation  which  is  es- 
tablished at  93  percent  of  the  national  median  of  all  fee  schedule 
amounts  on  a  carrier- wide  basis.  Payments  under  the  fee  schedules 
are  equal  to  100  percent  of  the  recognized  amount  without  any  pa- 
tient co-insurance.  Annual  updates  to  the  fee  schedules  equal  to 
the  percentage  increase  in  the  CPI-U  are  provided.  Generally,  clin- 
ical laboratories  are  required  to  bill  Medicare  carriers  directly  for 
services  provided  to  beneficiaries,  including  laboratories  in  physi- 
cians' offices. 

(a)  Reduction  in  national  cap  fee  schedules. — The  Committee  bill 
would  provide  for  the  full  CPI-U  update  to  clinical  laboratory  fee 
schedules  on  January  1,  1991.  The  national  limitation  on  locality 
fee  schedules  would  be  established  at  85  percent  of  the  median  of 
all  carrier  fee  schedules,  effective  January  1,  1991. 

(b)  Clarification  of  mandatory  assignment  for  tests  performed  by  a 
physician  office  laboratory. — The  Committee  bill  would  clarify  cur- 
rent statutory  language  to  require  that  all  clinical  laboratory  tests 
performed  in  a  physician's  office  for  the  benefit  of  Medicare  pa- 
tients must  be  billed  on  an  assignment  basis.  This  clarification 
would  be  effective  as  if  included  in  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1989. 

(c)  Technical  corrections. — This  section  of  the  Committee  bill 
would  make  certain  technical  corrections  to  the  "shell"  laboratory 
provisions  enacted  in  the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1989.  The  purpose  of  these  provisions  is  to  narrow  excep- 
tions to  the  direct  billing  requirements  of  the  Deficit  Reduction  Act 
of  1984  which  generally  required  payment  to  be  made  only  to  lab- 
oratories that  actually  performed  the  tests.  The  OBRA  of  1989  nar- 
rowed the  exception  to  direct  billing  requirements  to  laboratories 
that  referred  no  more  than  30  percent  of  their  tests  annually  to  an- 
other laboratory. 

These  amendments  further  narrow  this  exception  by:  (1)  clarify- 
ing that  laboratories  which  refer  out  more  than  30  percent  of  the 
tests  they  are  requested  to  perform  may  not  continue  to  qualify  for 
the  direct  billing  exception;  (2)  clarifying  the  12  month  period  for 
application  of  the  30  percent  rule  as  the  period  beginning  on  Janu- 
ary 1,  1991;  and  (3)  further  clarifying  the  exception  to  direct  billing 
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for  laboratories  wholly  owned  by  the  entity  performing  referred 
tests. 

Section  4024 — Coverage  of  nurse  practitioners  in  rural  areas 

Nurse  practitioners  are  licensed  by  States  and  are  generally  per- 
mitted to  provide  a  range  of  primary  care  services.  This  Committee 
recommended  in  1989  that  the  services  of  nurse  practitioners  be 
recognized  for  direct  payment  under  Part  B  of  Medicare  in  those 
settings  where  the  services  of  physician  assistants  were  recognized. 
Nurse  practitioners  would,  however,  have  been  required  to  work  in 
collaboration  with  a  physician,  rather  than  under  the  supervision 
of  a  physician.  OBRA  1989  included  a  provision  authorizing  direct 
payment  for  the  services  of  nurse  practitioners,  working  in  collabo- 
ration with  a  physician,  provided  to  patients  in  a  Medicare  certi- 
fied Skilled  Nursing  Facility  or  a  Medicaid  approved  nursing  facili- 
ty. 

The  Committee  recognizes  that  many  rural  communities  are  ex- 
periencing an  acute  shortage  of  health  care  professionals  including 
physicians.  Inasmuch  as  nurse  practitioners  and  clinical  nurse  spe- 
cialists are  licensed  to  provide  a  number  of  primary  care  services, 
the  Committee  anticipates  that  enactment  of  this  provision  would 
help  to  expand  the  access  of  Medicare  beneficiaries  in  rural  com- 
munities to  these  critical  and  cost-effective  services. 

The  Committee  bill  would  authorize  direct  Medicare  payments 
for  the  services  of  nurse  practitioners  or  clinical  nurse  specialist 
that  would  otherwise  by  physicians'  services,  working  in  collabora- 
tion with  a  physician,  in  a  rural  area,  effective  January  1,  1991. 
The  payment  amount  for  such  services  would  be  80  percent  of  the 
lesser  of  the  actual  charge  or  the  prevailing  charge  (or  fee  schedule 
amount)  determined  for  the  service  if  performed  by  a  physician. 
The  prevailing  charge  (or  fee  schedule  amount)  for  this  purpose  for 
a  locality  would  be  set  at  75  percent  of  the  prevailing  charge  for 
physicians'  services  provided  in  a  hospital  and  85  percent  of  the 
prevailing  charge  for  physicians'  services  in  other  settings.  All 
claims  for  such  services  would  be  required  to  be  made  only  on  an 
assignment  basis. 

Section  4025 — Clarifying  coverage  of  eyeglasses  provided  with  intra- 
ocular lenses  following  cataract  surgery 

Current  law  provides  coverage  for  prescription  glassses  for  Medi- 
care patients  who  have  had  cataract  surgery.  In  this  procedure,  the 
natural  lens  of  the  eye  is  removed  and  an  artificial,  intraocular 
lens  (IOL)  is  implanted.  Patients  also  generally  need  prescription 
glasses  to  restore  optimal  visual  function.  Since  a  significant 
number  of  other  Medicare  beneficiaries  have  a  need  for  prescrip- 
tion glasses  which  are  covered  only  in  the  case  of  the  post-catatract 
patient,  and  since  the  General  Accounting  Office  has  recommended 
withdrawal  of  coverage  for  prescription  glasses  for  cataract  pa- 
tients with  IOLs,  the  Committee  understands  that  the  Secretary  is 
considering  deletion  of  this  benefit. 

The  Committee  bill  would  authorize  in  the  statute  continued  cov- 
erage for  prescription  glasses  for  the  post-cataract  patient,  but  cov- 
erage would  be  limited  to  the  initial  prescription  following  cataract 
surgery. 
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Section  4026 — Coverage  of  injectable  drugs  for  treatment  of  osteopor- 
osis 

Under  current  law,  Medicare  does  not  cover  the  costs  of  outpa- 
tient prescription  drugs  that  are  self-administered.  Calcitonin- 
salmon,  an  FDA  approved  drug  for  the  treatment  of  post-menopau- 
sal  osteroporosis,  has  been  shown  to  be  effective  in  treating  such 
patients  who  have  bone  fractures.  Since  this  drug  is  considered 
self-administerable,  Medicare  covers  only  the  cost  of  its  administra- 
ton  for  those  who  cannot  inject  themselves. 

The  Committee  recognizes  that  other,  effective  prescription  drugs 
are  not  covered  under  the  Medicare  program  at  this  time.  Howev- 
er, it  is  possible  that  use  of  this  drug  may  retard  the  advance  of 
this  disease  and  reduce  the  number  and  length  of  hospitalizations 
and  other  services  covered  under  Medicare. 

The  Committee  bill  includes  a  provision  that  would  authorize 
payment  for  Calcitonin-salmon  for  two  years  on  an  outpatient  basis 
only  for  the  treatment  of  bone  fractures  in  patients  with  post-men- 
opausal  osteoporosis  who  are  unable  to  self-administer  the  drug, 
and  who  otherwise  meet  the  coverage  conditions  for  home  health 
services  under  the  Medicare  program.  The  Secretary  is  directed  to 
prepare  a  report  to  Congress  evaluating  the  imapct  of  this  coverage 
and  making  such  recommendations  as  he  may  deem  appropriate. 

Section  4027 — Conditions  for  cataract  surgery  alternative  payment 
demonstration  project 

The  Committee  has  been  advised  that  the  Secretary  is  planning  a 
cataract  surgery  payment  demonstration  project  based  on  a  negoti- 
ated global  fee  in  at  least  three  geographic  areas.  The  proposed 
demonstration  has  raised  a  number  of  concerns  in  the  physician 
community  including  potenital  threats  to  quality  of  care,  limits  to 
patient  access,  and  inappropriate  incentives  to  increase  the  volume 
of  cataract  procedures. 

The  Committee  recognizes  the  value  of  payment  demonstrations 
in  improving  administration  of  the  Medicare  program,  and  utiliz- 
ing scarce  resources  more  efficiently.  However,  the  Committee 
wishes  to  caution  the  Secretary  with  respect  to  the  conduct  of  this 
proposed  demonstration.  The  Committee  bill  would  require  the  Sec- 
retary to  consider  factors  other  than  volume  in  selecting  sites  for 
the  demonstration,  to  carefully  monitor  the  quality  of  services  pro- 
vided, and  to  consult  with  practitioners  specializing  in  this  surgery 
and  necessary  follow-up  care  in  the  design  of  the  project  and  selec- 
tion of  sites. 

Section  4031 — Medicare  Carrier  Notice  to  State  Medical  Boards 

Under  current  law,  Medicare  carriers  are  under  no  obligation  to 
refer  cases  of  unethical  or  unprofessional  behavior  by  physicians  to 
the  appropriate  state  medical  licensing  board. 

The  Committee  bill  would  amend  current  requirements  with  re- 
spect to  contracts  between  the  Secretary  and  Medicare  carriers  to 
require  that  all  carriers  refer  cases  of  unethical  or  unprofessional 
conduct  to  the  state  licensing  board  responsible  for  issuing  the  phy- 
sician's license  to  practice.  This  amendment  would  be  effective  60 
days  after  the  enactment  of  this  provision. 
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PART  2 — PROVISIONS  RELATING  TO  PARTS  A  AND  B 

Subpart  A — Peer  Review  Organizations 
Section  4101 — PRO  coordination  with  carriers 

Peer  Review  Organizations  (PROs)  and  Medicare  carriers  that 
administer  Part  B  claims  under  contract  to  the  Secretary  are  en- 
gaged in  similar  activities  with  respect  to  their  responsibilities  for 
conducting  utilization  reviews  and  quality  of  care  assessments. 
Both  PROs  and  carriers  employ  medical  review  criteria,  screening 
parameters,  and  profiling  of  practitioner  patterns  of  practice.  Both 
PROs  and  carriers  are  engaged  in  evaluating  trends  in  the  utiliza- 
tion of  services  within  the  areas  of  operation. 

This  Committee  is  anxious  to  encourage  closer  cooperation  and 
collaboration  between  these  entities  to  strengthen  the  Medicare 
program's  quality  assurance  efforts,  to  control  unnecessary  and  in- 
appropriate utilization,  and  to  encourage  changes  in  practice  pat- 
terns. The  Committee  also  believes  that  these  entities  should  coop- 
erate in  identifying  those  practitioners  who  should  be  removed 
from  participation  in  the  Medicare  program. 

Accordingly,  the  Committee  bill  would  direct  the  Secretary  to 
provide  for  information  exchanges,  the  development  of  common  uti- 
lization and  quality  review  criteria,  and  collaboration  on  the  analy- 
sis of  utilization  trends  within  their  respective  geographic  areas. 

Section  4202 — Confidentiality  of  peer  review  deliberations 

Current  law  provides  a  number  of  prohibitions  against  the  disclo- 
sure of  information  held  by  Peer  Review  Organizations.  PROs  are 
not  considered  federal  agencies  for  purposes  of  the  Freedom  of  In- 
formation Act,  and  data  or  information  acquired  by  them  in  the  ex- 
ercise of  their  duties  may  not  be  disclosed  to  any  person  except 
under  specific  rules  set  forth  in  the  statute. 

The  Committee  bill  clarifies  existing  statutory  provisions  with  re- 
spect to  the  protection  of  documents  or  other  information  produced 
by  a  PRO  in  connection  with  its  deliberations  concerning  a  recom- 
mendation to  sanction  a  practitioner.  The  Committee  bill  would  re- 
quire the  PRO,  on  the  request  of  the  practitioner  adversely  affected 
by  such  a  recommendation,  to  provide  a  summary  of  its  findings 
and  conclusions. 

Section  4103 — Role  of  peer  review  organizations  in  review  of  hospi- 
tal transfers 

The  Committee  has  been  advised  that  in  the  investigation  of  al- 
leged violations  of  patient  transfer  requirements  imposed  on  hospi- 
tals under  Section  1867  of  the  Social  Security  Act,  the  Inspector 
General  of  the  Department  of  Health  and  Human  Services  consults 
with  the  appropriate  PRO  in  evaluating  the  medical  aspects  of 
such  cases.  While  this  consultation  is  within  the  discretion  of  the 
IG,  the  Committee  strongly  believes  it  should  be  considered  a  part 
of  the  routine  investigation  conducted  in  these  cases. 

The  Committee  bill  would  require  the  Secretary  or  his  designee 
to  consult  with  the  appropriate  PRO  before  effecting  a  sanction 
concerning  the  medical  condition  of  the  patient  transferred,  and  to 
provide  its  opinion  on  whether  the  medical  benefits  of  the  transfer 
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outweighed  the  risks  of  transfer.  In  requesting  such  consultation, 
the  Secretary  shall  provide  information  and  documents  concerning 
these  issues  to  the  PRO,  and  shall  provide  a  period  of  at  least  60 
days  for  the  PRO  to  submit  its  report.  The  PRO  shall,  within  the 
time  available,  provide  notice  of  its  review  to  the  physician  and/or 
institution  involved,  and  offer  a  reasonable  opportunity  for  discus- 
sion and  the  submission  of  additional  information.  The  bill  would 
permit  the  Secretary  to  omit  such  a  consultation  with  the  PRO 
where  a  delay  would  immediately  jeopardize  the  health  or  safety  of 
the  public. 

The  Committee  expects  that  consultations  with  the  PRO  will  be 
the  routine  in  the  vast  majority  of  cases.  Further,  the  Committee 
anticipates  that  the  exception  for  emergency  circumstances  will  be 
reserved  for  clearly  egregious  violations  of  the  patient  transfer  re- 
quirements. 

Section  4101 — Peer  review  notice 

Current  law  authorizes  PROs  to  consider  cases  involving  viola- 
tions of  Medicare  obligations  by  physicians.  If  the  PRO  determines 
that  a  violation  has  occurred  in  a  substantial  number  of  cases  or  a 
gross  and  flagrant  violation  has  occurred  in  one  case,  it  must  rec- 
ommend a  sanction  of  the  physician  to  the  Secretary. 

The  Committee  bill  would  require  PROs,  in  cases  where  they 
have  recommended  a  sanction  to  the  Secretary,  to  report  such 
action  to  the  State  medical  board  responsible  for  the  license  under 
which  the  individual  is  authorized  to  practice.  In  addition,  the  bill 
would  direct  the  PRO  to  notify  the  State  medical  licensing  board. 

Section  4105 — Notice  to  State  medical  boards  when  adverse  actions 
taken 

Under  current  law,  the  Secretary  on  the  recommendation  of  a 
PRO  may  exclude  a  physician  from  participation  in  the  Medicare 
and  Medicaid  programs  because  of  violations  of  one  or  more  obliga- 
tions set  forth  in  the  statute. 

The  Committee  bill  would  require  the  Secretary  to  notify  the 
State  licensing  board  responsible  for  the  licensing  of  such  physician 
when  he  excludes  a  physician  from  participation  in  Medicare  and 
Medicaid. 

Section  4107 — Treatment  of  optometrists  and  podiatrists  by  peer 
review  organizations 

Current  law  requires  PROs  to  utilize  the  services  of  practitioners 
and  specialists  in  medicine,  dentistry,  and  other  types  of  health 
care  who  are  engaged  in  the  practice  of  their  profession  within  the 
area  served  by  the  PRO.  In  addition,  PROs  may  not  use  any  person 
who  is  not  a  duly  licensed  doctor  of  medicine,  osteopathy,  or  den- 
tistry to  make  final  determinations  of  denial  decisions  effecting  the 
services  provided  by  such  practitioners. 

The  Committee  bill  would  amend  these  provisions  by  including 
optometrists  and  podiatrists  among  the  list  of  practitioners  to  be 
included  in  the  peer  review  process,  and  permitted  to  make  final 
denial  determinations  respecting  services  provided  by  practitioners 
in  their  specialties. 
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Subpart  B — Other  Provisions 
Section  4121 — Extension  of  secondary  payor  provisions 

Under  current  law,  individuals  who  become  disabled  and  eligible 
to  receive  benefits  under  the  Social  Security  Act  are  entitled  to 
Medicare  benefits  after  they  satisfy  a  waiting  period.  Similarly,  in- 
dividuals with  end  stage  renal  disease  may  become  entitled  to  Med- 
icare benefits  after  an  initial  waiting  period.  In  both  cases,  the 
Medicare  program  is  a  secondary  payer  to  any  private  health  in- 
surance benefits  that  such  individuals  may  have. 

(a)  Extension  of  renal  disease  period  from  12  to  18  months. — The 
Committee  bill  would  extend  provisions  of  current  law  with  respect 
to  Medicare  as  a  secondary  payer  to  private  health  benefits  for  per- 
sons with  End  Stage  Renal  Disease.  The  current  requirement  for 
private  coverage  to  remain  primary  for  12  months  would  be  ex- 
tended to  18  months,  effective  for  group  health  plan  years  begin- 
ning on  or  after  January  1,  1991. 

(b)  Elimination  of  sunset  for  transfer  of  data  provision. — This 
provision  of  the  Committee  bill  would  extend  the  authority  for 
Medicare  contractors  (intermediaries  and  carriers)  to  inquire  of  em- 
ployers concerning  the  coverage  of  any  group  health  benefits  to 
which  an  individual  may  be  eligible  in  order  to  apply  the  Medicare 
secondary  payer  rules  more  effectively. 

(c)  Elimination  of  sunset  on  application  to  disabled  benefici- 
aries.— The  Committee  bill  would  extend  the  expiring  authority  for 
private  group  health  benefit  plans  to  be  designated  the  primary 
payer  for  covered  individuals  who  are  also  entitled  to  Medicare 
benefits  because  of  a  disabling  condition.  The  sunset  provision  in 
current  law  of  December  31,  1991  for  this  provision  would  be  delet- 
ed. 

Section  4122 — Health  maintenance  organizations 

(a)  Current  law  does  not  permit  the  Secretary  to  make  retroac- 
tive payments  on  behalf  of  enrollees  in  a  risk  contract  HMO  or 
competitive  medical  plan  (CMP).  Individuals,  enrolled  in  an  HMO 
or  CMP  through  a  group  health  plan,  who  desire  to  become  Medi- 
care risk  contract  enrollees  may  experience  a  delay  in  the  notifica- 
tion of  their  enrollment  to  the  HMO.  Thus,  even  though  an  individ- 
ual has  ceased  to  be  covered  under  the  group  plan,  and  is  duly  en- 
rolled as  Medicare  member,  the  HMO  cannot  recover  capitation 
payments  for  those  periods  prior  to  notification  by  the  group 
health  plan. 

The  Committee  bill  would  permit  retroactive  payments  to  risk 
contract  HMOs  or  CMPs  for  up  to  three  months  for  individuals  or 
their  spouses  who  are  enrolled  in  such  organizations  by  their  em- 
ployer or  former  employer  as  Medicare  beneficiaries. 

(b)  The  Committee  has  been  advised  that  it  is  possible  for  an  em- 
ployer to  enroll  a  Medicare  entitled  person  in  a  risk  contract  HMO 
and  pay  for  the  Medicare  Part  B  premium  without  violating  cur- 
rent law  provisions  with  respect  to  the  working  aged. 

The  Committee  bill  would  prohibit  an  employer  from  offering 
any  financial  inducement  for  an  individual  to  terminate  his/her 
enrollment  in  a  group  health  plan  offered  by  such  employer,  unless 
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the  employer  offers  such  incentive  to  all  individuals  eligible  for 
coverage  under  the  group  plan. 

(c)  Patient's  right  to  participate  in  and  direct  health  care  deci- 
sions.— In  July  1990,  the  U.S.  Supreme  Court  issued  its  opinion  on 
Cruzan  v.  Director,  Missouri  Department  of  Health  110  S.C.  2841 
(1990),  a  case  in  which  the  Court  recognized  a  patient's  right  to  die 
and  endorsed  the  withdrawal  of  life  support  and  the  withholding  of 
medical  treatment  in  cases  where  a  patient's  wishes  were  known. 
The  Court's  decision  provided,  however,  that  such  actions  could 
only  be  carried  out  in  situations  where  the  patient's  wishes  had 
been  made  clear. 

The  Supreme  Court's  decision  has  served  to  highlight  the  impor- 
tance and  usefulness  of  "advanced  directives"  such  as  living  wills 
and  durable  powers  of  attorney.  These  instruments — which  are  rec- 
ognized in  law  by  almost  all  States — are  intended  to  establish  an 
individual's  preferences  with  respect  to  medical  care  and  treatment 
and  to  help  ensure  that  those  preferences  are  respected.  They  are 
designed  to  document  how  an  individual  would  like  to  be  treated  or 
who  should  make  treatment  decisions,  if  the  individual  should 
become  incapacitated  and  lose  the  ability  to  communicate.  They 
are,  indeed,  meant  to  serve  as  the  documentation  or  proof  that  the 
Supreme  Court  was  looking  in  the  Cruzan  case. 

Most  Americans  are  not  aware,  however,  of  their  right  to  refuse 
medical  treatment  or  of  their  right  to  execute  an  advance  directive. 
In  light  of  the  Cruzan  decision,  it  is  the  Committee's  view  that  such 
information  should  be  made  available  to  adult  Americans  so  that 
they  can  best  be  prepared  to  exercise  those  rights,  if  they  choose. 
Section  4122(c)  is  designed  to  help  meet  this  objective. 

(1)  Requirement  for  eligible  organizations. — Paragraph  (1)  of  sub- 
section (c)  requires  that,  as  a  condition  for  entering  into  a  risk- 
sharing  contract  with  the  Secretary,  a  health  maintenance  organi- 
zation or  a  competitive  medical  plan,  must  maintain  written  poli- 
cies and  procedures  regarding  the  receipt  of  medical  care  by  adult 
individuals  from  or  through  each  such  provider.  Such  policies  and 
procedures  are  to  include  a  process  for  providing  written  informa- 
tion to  each  such  individual  on  (1)  the  individual's  rights  under 
State  law  to  make  decisions  concerning  the  individual's  medical 
care,  incuding  the  right  to  accept  or  refuse  medical  or  surgical 
treatment  and  the  right  to  formulate  advance  directives;  and  (2) 
the  provider's  written  policies  respecting  the  implementation  of 
these  rights.  Such  policies  and  procedures  must  also  provide  for 
documentation  (in  the  individual's  medical  record)  of  whether  or 
not  the  individual  has  executed  an  advance  directive  as  well  for  as- 
surances of  the  provider's  compliance  with  the  requirements  of 
State  law  respecting  advance  directives.  In  addition,  such  policies 
and  procedures  must  specify  that  the  provision  of  care  by  the  pro- 
vider is  not  conditioned  on  whether  or  not  the  individual  has  exe- 
cuted an  advance  directive.  Finally,  these  policies  and  procedures 
must  provide  for  the  education  of  staff  and  the  community  on 
issues  concerning  advance  directives. 

The  Committee  notes  that  primary  purpose  of  these  provisions  is 
to  ensure  that  adult  individuals  have  the  information  they  need  in 
order  to  protect  their  legal  rights  to  make  decisions  about  their 
medical  care  and  to  execute  appropriate  documentation  for  the  en- 
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forcement  of  those  decisions.  No  individual  seeking  services  from  a 
health  maintenance  organization  or  a  competitive  medical  plan  is 
required  to  execute  a  living  will  or  a  durable  power  of  attorney. 
And  no  such  provider  is  required  to  assist  any  individual  in  formu- 
lating an  advance  directive.  All  that  is  required  is  that  adult  indi- 
viduals be  provided  with  information  concerning  applicable  State 
law  and  that  health  maintenance  organizations  and  competitive 
medical  plans  establish  policies  and  procedures  to  ensure  compli- 
ance with  the  law. 

(2)  Application  to  other  prepaid  organizations. — Paragraph  (2)  of 
subsection  (c)  requires  that  reasonable  cost  contract  organizations 
(described  in  Section  1833(a)(1)(A))  meet  the  requirements  relating 
to  the  maintenance  of  written  policies  and  procedures  respecting 
advance  directives  as  provided  under  paragraph  (1)  of  this  subsec- 
tion, above. 

(3)  Effective  date. — Section  4122(c)(3)  provides  that  the  provisions 
of  subsection  (c)  of  Section  4122  shall  apply  with  respect  to  services 
furnished  on  or  after  the  first  day  of  the  first  month  beginning 
more  than  one  year  after  the  date  of  enactment. 

Section  4123 — Demonstration  project  for  providing  staff  assistants 
to  home  dialysis  patients 

Current  law  provides  for  the  payment  of  a  composite  rate  for  di- 
alysis services  rendered  to  patients  in  facilities  or  in  their  homes. 
Services  of  an  aide  to  assist  with  the  dialysis  procedure  are  avail- 
able on  a  limited  basis  in  some  centers,  but  for  the  most  part,  home 
dialysis  patients  do  not  have  access  to  paid  aide  services.  The  Com- 
mittee is  aware  that  as  a  result  of  changes  in  the  alternative  pay- 
ment method  available  to  ESRD  patients,  some  patients  who  may 
have  come  to  rely  on  the  services  of  a  paid  aide  may  no  longer  be 
able  to  afford  such  assistance. 

The  Committee  notes  that  some  home  dialysis  patients  are  non- 
ambulatory and  have  acute  medical  problems.  Travel  to  dialysis 
centers  is  difficult  and  risky.  Some  are  unable  to  dialyze  them- 
selves and  have  no  caregiver  at  home  to  assist.  The  Committee  is 
concerned  about  reports  of  persons  with  multiple  complications 
being  at  risk  without  assistance,  and  the  deaths  of  several  dialysis 
patients  after  the  loss  of  paid  assistance. 

Accordingly,  the  Committee  bill  would  authorize  a  two  year  dem- 
onstration program  to  determine  whether  and  under  what  circum- 
stances paid  assistance  for  routine  dialysis  should  be  permitted.  In- 
dividuals participating  in  such  a  demonstration  would  be  limited  to 
those  with  a  certification  from  the  attending  physician  that  the  in- 
dividual suffers  from  a  permanent,  serious  medical  condition  that 
precludes  travel  to  and  from  a  provider  of  services  or  dialysis  facili- 
ty, and  that  there  is  no  caregiver  available  in  the  individual's 
home.  Payments  under  this  demonstration  would  be  limited  to  $2 
million,  and  the  Secretary  would  be  required  to  submit  a  report  on 
the  results  of  the  demonstration  and  his  recommendations. 

Section  4124 — Extension  of  reporting  deadline  for  Alzheimer's  dis- 
ease demonstration  project 

Section  9342  of  the  Omnibus  Reconciliation  Act  of  1986  (P.L.  99- 
509)  required  the  Secretary  to  conduct  at  least  five  demonstration 
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projects  to  determine  the  effectiveness,  cost,  and  impact  on  health 
status  and  functioning  of  providing  comprehensive  services  for 
Medicare  beneficiaries  who  have  Alzheimer's  disease  or  a  related 
disorder.  Such  projects  were  to  be  conducted  over  a  three-year 
period.  Upon  the  completion  of  these  projects,  the  Secretary  is  to 
provide  a  final  report  to  the  Congress  on  the  study's  findings  and 
results.  Section  4124  of  the  Committee  bill  extends  the  time  for  the 
Secretary  to  report  to  the  Congress  until  one  year  after  the  comple- 
tion of  the  demonstration  projects. 

Section  1^.125 — Miscellaneous  technical  corrections 

Under  the  home  health  quality  reform  law  (enacted  as  part  of 
the  Omnibus  Reconciliation  Act  of  1987,  P.L.  100-203),  a  home 
health  aide  training  and  competency  evaluation  program,  or  a  com- 
petency evaluation  program,  may  not  be  offered  by  or  in  a  home 
health  agency  which,  within  the  previous  two  years,  has  been  de- 
termined to  be  out  of  compliance  with  the  requirements  specified 
in  Section  1861(o)  (regarding  the  definition  of  home  health  agency) 
or  Section  1891(a)  (regarding  the  conditions  of  participation  for 
home  health  agencies).  The  purpose  of  these  restrictions  is  to  pro- 
hibit agencies  which  have  been  found  (within  a  two-year  period)  to 
be  deficient  in  meeting  the  home  health  agency  requirements  con- 
cerning patient  care,  from  training  those  who  are  responsible  for 
providing  much  of  that  care. 

In  its  August  14,  1989  interim  final  rule  to  implement  the  1987 
reform  law,  HCFA  specified  that,  under  this  statutory  restriction, 
no  home  health  agency  that  has  been  found  out  compliance  with 
"one  or  more  of  the  requirements  of  this  part  [42  C.F.R.  Part  484 
on  Conditions  of  Participation  for  Home  Health  Agencies]  within 
any  of  the  24  months  before  the  training  program  is  to  begin"  may 
conduct  a  home  health  training  program  (54  Fed.  Reg.  33372).  The 
effect  of  this  rule,  as  the  Committee  understands  it,  is  to  preclude 
even  those  home  health  agencies  which  have  committed  only  minor 
infractions  of  the  home  health  agency  requirements  from  offering 
training  and  competency  evaluation  programs. 

In  order  to  avoid  the  imposition  of  these  restrictions  in  such  cir- 
cumstances, the  Committee  bill  modifies  the  conditions  under 
which  a  home  health  agency  is  precluded  from  offering  a  home 
health  aide  training  and  competency  program,  or  a  competancy 
evaluation  program.  Under  the  Committee  bill,  a  home  health 
agency  is  prohibited  from  conducting  any  such  program  if,  within 
the  previous  two  years,  it  has  been  determined  to  be  out  of  compli- 
ance with  any  of  the  requirements  relating  to  home  health  aides  or 
has  been  subject  to  an  extended  (or  partial  extended)  survey. 

The  primary  purpose  of  the  1987  home  health  quality  reform  law 
is  to  ensure  that  Medicare  beneficiaries  receive  only  quality  home 
health  services.  Thus,  in  the  Committee's  view,  an  agency  that  has 
been  found  to  have  provided  "substandard  care"  to  its  patients — 
the  standard  for  triggering  an  extended  or  partial  extended  survey 
by  a  State — should  not  be  permitted  to  train  and  evaluate  nurse 
aides.  Such  an  agency  is  clearly  not  the  appropriate  setting  for 
training  nurse  aides  in  the  proper  care  and  treatment  of  disabled 
and  often  frail  individuals. 
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In  the  Committee's  view,  too,  an  agency  that  has  not  met  the 
home  health  aide  requirements  should  not  be  allowed  to  offer  home 
health  aide  training  and  evaluation  programs.  And  agency  which 
has  failed  to  comply  with  these  requirements  is  certainly  not  an 
appropriate  place  for  training  individuals  to  provide  home  health 
services  and  must  not  be  permitted  to  pass  its  substandard  prac- 
tices. 

PART  3 — PROVISIONS  RELATING  TO  BENEFICIARIES 

Section  4201 — Part  B  premium 

Part  B  of  Medicare  is  a  voluntary  program  financed  by  premi- 
ums paid  by  enrollees  and  by  general  revenues  of  the  Federal  gov- 
ernment. The  premium  amount  is  the  same  for  all  enrollees  and  is 
determined  under  current  law  by  the  lesser  of  (1)  an  amount  suffi- 
cient to  cover  one-half  of  estimated  program  costs,  or  (2)  the  premi- 
um amount  for  the  previous  year  increased  by  the  percentage  in- 
crease in  the  cost  of  living  adjustment  (COLA)  provided  to  Social 
Security  recipients.  From  1984  through  1990,  the  premium  was  set 
at  25  percent  of  program  costs.  The  premium  in  1990  is  $28.60  per 
month. 

The  Committee  bill  would  establish  the  premium  for  1991  at 
$30.90  as  a  result  of  increasing  the  1990  premium  by  the  estimated 
COLA  increase  and  adding  an  additional  $1.  For  1992  and  each 
subsequent  year  through  1995,  the  premium  would  be  set  at  an 
amount  that  would  cover  25  percent  of  estimated  program  costs. 

Section  4202— Part  B  deductible 

Part  B  of  Medicare  requires  enrollees  to  pay  the  first  $75  of  the 
reasonable  charges  of  covered  services  each  year.  After  this  annual 
deductible  is  satisfied,  enrollees  must  pay  co-insurance  for  covered 
services  equal  to  20  percent  of  the  allowable  charge  or  not  more 
than  125  percent  of  the  prevailing  charge  in  any  locality  beginning 
in  1991.  The  $75  annual  deductible  has  not  been  adjusted  since 
1982. 

The  Committee  bill  would  set  that  annual  Part  B  deductible  for 
1991  and  each  year  thereafter  through  1995  at  $100. 

part  4 — standards  for  medicare  supplemental  insurance 

policies 

Purpose 

The  purpose  of  Part  4  is  to  improve  the  regulation  of  the  Medi- 
gap  market  by  establishing  Federal  simplification  standards,  in- 
creasing loss  ratios  for  individual  Medigap  policies,  providing  for 
the  enforcement  of  loss  ratios  and  prohibiting  the  sale  of  Medigap 
policies  with  duplicate  existing  coverage.  It  is  also  intended  to  pre- 
vent agent  abuses  and  to  insure  the  elderly  a  better  return  on  their 
premium  dollars  for  Medigap  and  certain  other  health  insurance 
policies.  To  accomplish  these  objectives,  the  bill  establishes  specific 
requirements  for  Medigap  policies,  limits  sales  commissions  on 
such  policies  and  imposes  loss  ratio  requirements  on  dread  disease 
and  indemnity  policies. 
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Background  and  Legislative  History 

Current  law  (section  1882  of  the  Social  Security  Act)  sets  forth 
certain  requirements  for  the  regulation  of  Medigap  policies  incud- 
ing:  1)  State  adoption  of  standards  developed  by  the  National  Asso- 
ciation of  Insurance  Commission  (NAIC);  2)  a  voluntary  Federal 
certification  program;  and  3)  criminal  penalties  for  certain  abusive 
Medigap  sales  practices. 

Section  1882  specifically  prohibits  the  sale  of  Medigap  policies 
that  substantially  duplicate  Medicare  benefits,  falsely  claiming 
Federal  certification,  and  mailing  into  a  State  Medigap  policies 
that  are  approved  by  that  State.  It  also  establishes  " target"  loss 
ratio  requirements  (the  ratio  of  claims  paid  to  premiums  collected), 
minimum  benefit  requirements,  and  filing  and  disclosure  require- 
ments. 

The  Medigap  market  is  estimated  to  be  a  $15  billion  industry. 
Studies  show  that  approximately  70%-80%  of  those  with  Medicare 
(in  excess  of  20  million  individuals)  also  have  some  other  type  of 
private  health  insurance  coverage  which  supplements  Medicare.  In 
view  of  the  large  number  of  beneficiaries  purchasing  such  policies 
and  the  historical  abuses  associated  with  it,  Medigap  sales  prac- 
tices have  been  of  interest  to  this  Committee  and  the  Congress  for 
over  a  decade. 

Despite  current  law  and  NAIC  Medigap  standards,  this  Commit- 
tee continues  to  be  deeply  concerned  by  abuses  in  Medigap  market- 
ing practices  and  seriously  questions  whether  the  existing  system 
combining  voluntary  State  adoption  with  a  largely  inoperative  Fed- 
eral certification  program  is  effective.  The  Subcommittees  on 
Health  and  Environment,  and  Commerce,  Consumer  Protection 
and  Competitiveness  held  joint  hearing  on  June  7,  1990  to  address 
these  concerns. 

The  hearing  considered  legislation  (H.R.  4840)  introduced  by  the 
Honorable  Ron  Wyden;  H.R.  4835  introduced  by  the  Honorable  Jim 
Moody;  H.R.  4344  introduced  by  the  Honorable  Mary  Rose  Oakar; 
H.R.  4242  introduced  by  the  Honorable  Fortney  Pete  Stark;  H.R. 
3959  introduced  by  the  Honorable  Edward  Roybal  and  Mary  Rose 
Oakar;  H.R.  2603  introduced  by  the  Honorable  John  Bryant;  and 
H.R.  355  introduced  by  the  Honorable  Robert  Roe.  Numerous  wit- 
nesses at  the  hearing,  including  representatives  of  the  General  Ac- 
counting Office  (GAO),  the  American  Association  of  Retired  Per- 
sons (AARP),  Consumers  Union  and  the  Center  for  Public  Repre- 
sentation stressed  the  need  for  additional  Federal  legislation  to 
strengthen  regulation  of  the  Medigap  insurance  marketplace. 

Based  on  these  hearings  and  numerous  hearings  and  investiga- 
tions by  these  Subcommittees  and  the  Subcommittee  on  Oversight 
and  Investigation  over  the  past  several  years,  the  Committee  has 
concluded  that  several  specific  problem  areas  exist  and  must  be  ur- 
gently addressed  by  the  Congress.  These  are  consumer  confusion, 
duplicaton  of  coverage,  failure  to  comply  with  ratio  standards,  and 
continued  abuses  in  sales  and  marketing  practices. 

At  the  current  time,  it  is  extremely  difficult,  if  not  impossible, 
for  consumers  to  compare  policies,  and  thus  make  informed  deci- 
sions. The  proliferation  of  policies  and  the  great  variations  in  cov- 
erage have  made  the  Medigap  market  one  where  confusion,  not 
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clarity,  is  the  rule.  This  has  resulted  in  the  purchase  of  unneces- 
sary and  duplicative  coverage  by  many  seniors.  The  Committee  be- 
lieves that  the  simplification  standards  required  by  this  legislation 
will  go  a  long  way  to  minimize  this  problem. 

The  Committee  is  disturbed  by  noncompliance  with  the  loss  ratio 
requirements  of  existing  law  by  certain  Medigap  sellers. 

In  a  July  1988  report,  GAO  found  that  for  185  hospital  indemnity 
policies,  the  five-year  average  loss  ratio  was  53%  and  for  217  speci- 
fied disease  policies,  the  loss  ratio  was  58%.  Further,  according  to 
GAO,  "the  seven  largest  hospital  indemnity  insurers  (representing 
77%  of  the  total  earned  premiums  of  the  185  policies)  had  loss 
ratios  ranging  from  19%-65%,  and  the  seven  largest  specified  dis- 
ease insurers  (representing  76%  of  the  total  earned  premiums  of 
the  policies)  had  loss  ratios  ranging  from  32%-67%."  GAO  de- 
scribes dread  disease  and  hospital  indemnity  policies  as  being  "of 
limited  value."  The  Committee  has  grave  concerns  about  the  value 
of  these  policies  and  the  terms  on  which  they  are  sold  and  market- 
ed. 

The  Committee  also  expects  that  the  limitation  on  first-year 
sales  commissions,  as  well  as  the  penalties  for  violation  of  the  sim- 
plification and  duplication  requirements,  will  reduce  agent  abuses, 
such  as  "twisting"  (convincing  a  policyholder  to  switch  to  a  more 
expensive  policy).  They  will  also  provide  better  protection  for  con- 
sumers and  provide  Medigap  policyholders  with  a  fairer  return  on 
their  premium  dollars. 

The  Subcommittee  mentioned  above  worked  closely  together  in 
developing  this  legislation,  using  H.R.  4840  as  the  basic  model  for 
consideration. 

Summary  of  Major  Provisions 
simplification  standards 

The  Committee  bill  would  establish  simplification  standards  with 
regard  to  Medigap  policy  benefits  including  uniform  language,  defi- 
nitions and  format.  Specifically,  it  provides  an  opportunity  for  the 
promulgation  of  these  standards  by  NAIC  subject  to  enumerated 
criteria.  Alternatively,  in  the  event  such  standards  are  not  promul- 
gated, it  requires  the  Secretary  of  Health  and  Human  Services 
(HHS)  to  promulgate  such  simplification  standards.  The  NAIC  or 
the  Secretary  is  required  to  consult  with  industry  officials,  con- 
sumer groups,  Medicare  beneficiaries  and  other  qualified  individ- 
uals in  developing  these  standards. 

The  bill  would  also  require  insurers  to  provide  a  standardized 
summary  information  sheet,  prior  to  sale,  describing  the  policy's 
benefits  and  premium,  as  well  as  its  loss  ratio  history  for  the  past 
three  years.  Insurers  would  also  be  required  to  offer  a  core  group  of 
basic  benefits  plus  common  additional  benefits  to  all  prospective 
purchasers.  The  bill  would  specifically  limit  to  ten  the  total 
number  of  different  benefit  packages  that  may  be  offered.  The  Sec- 
retary of  HHS  would  be  authorized  to  grant  limited  waivers  of  the 
simplification  standards  for  up  to  a  three-year  period  for  a  Medigap 
policy  that  offers  new  or  innovative  benefits. 

The  bill  would  require  Medigap  policies  and  benefits  to  balance 
the  following  objectives:  1)  simplify  the  market  to  facilitate  com- 
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parisons  among  policies;  2)  avoid  adverse  selection;  3)  provide  con- 
sumer choice;  4)  provide  market  stability;  and  5)  promote  competi- 
tion. 

In  order  to  insure  compliance  with  these  simplification  standards 
the  bill  would  provide  a  civil  penalty  of  not  more  than  $25,000  for 
issuing  or  selling  a  Medigap  policy  that  violate  these  standards. 

DUPLICATION 

The  bill  would  provide  civil  and  criminal  penalties  for  knowingly 
selling  a  Medigap  policy  which  duplicates  a  person's  coverage 
under  Medicaid  or  another  Medigap  policy.  It  does  allow  sale  to  a 
Medigap  policyholder  if  such  person  indicates,  in  writing,  that  the 
new  policy  is  a  replacement  and  that  their  current  policy  will  be 
terminated  when  the  new  policy  becomes  effective.  The  bill  would 
increase  the  civil  penalty  from  $5,000  to  $25,000  for  selling  a  Medi- 
gap policy  to  a  Medicaid  eligible.  The  bill  also  removes  the  current 
standard  that  the  coverage  be  ' 'substantially"  duplicative.  In  addi- 
tion, the  bill  would  authorize  a  private  right  of  action  for  violations 
of  these  duplication  provisions. 

New  procedural  requirements  would  be  established  by  the  bill 
with  regard  to  the  sale  of  Medigap  policies.  Specifically,  insurers 
would  be  required  to  obtain  signed,  written  statement  from  a  pur- 
chaser as  part  of  the  application  process.  The  prescribed  form 
would  indicate  the  purchaser's  current  health  insurance  coverage 
and  source  and  whether  he  or  she  is  a  Medicare  or  Medicaid  bene- 
ficiary. The  document  would  also  include  a  signed  statement  from 
the  seller  acknowledging  the  request  for  and  receipt  of  the  purchas- 
er's statement.  Violations  of  these  requirements  would  result  in 
the  imposition  of  civil  and  criminal  penalties. 

RELATIONSHIP  TO  MEDICAID 

The  bill  would  require  Medigap  policies  to  provide  that  benefits 
and  premiums  are  suspended  at  the  option  of  the  policyholder  for 
any  period  in  which  the  policyholder  is  entitled  to  Medicaid  bene- 
fits. The  bill  would  provide  further  that,  if  the  policyholder  subse- 
quently becomes  ineligible  for  Medicaid,  the  Medigap  policy  is 
automatically  reinstated  upon  proper  notification  by  the  policy- 
holder as  to  the  loss  of  Medicaid  eligibility. 

GUARANTEED  RENEW  ABILITY 

The  bill  would  require  Medigap  policies  to  be  "guaranteed  renew- 
able" and  would  prohibit  insurers  from  cancelling  or  nonrenewing 
a  policy  based  on  the  health  status  of  the  policyholder.  It  also 
would  require  insurers  to  provide  various  conversion  options  to  pol- 
icyholders in  the  event  of  policy  or  group  membership  termination 
or  replacement. 

LOSS  RATIOS 

The  bill  would  establish  penalties  and  procedures  to  insure  the 
enforcement  of  loss  ratio  requirements.  Specifically,  it  would 
impose  a  civil  penalty  of  not  more  than  $25,000  for  selling  a  Medi- 
gap policy  that  does  not  meet  certain  loss  ratio  requirements.  The 
loss  ratio  requirement  for  individaul  Medigap  policies  is  raised 
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from  60%  to  70%.  Dread  disease  and  indemnity  policies  are  re- 
quired to  meet  a  loss  ratio  requirement  of  60%. 

The  bill  would  also  require  insurers  to  provide  States  with  more 
detailed  information  on  loss  ratios,  expand  access  to  such  informa- 
tion, and  direct  GAO  to  conduct  regular  audits  on  insurer  compli- 
ance with  loss  ratio  requirements.  It  also  would  require  credits  to 
policyholders  on  a  proportional  basis  in  amounts  necessary  to  bring 
the  policy  within  the  applicable  loss  ratio  standard.  Civil  penalties 
of  not  more  than  $25,000  for  each  violation  of  loss  ratio  require- 
ments would  be  established. 

DISCRIMINATORY  PRACTICES 

The  bill  would  require  insurers  to  offer  persons  reaching  age  65 
the  opportunity,  for  a  6-month  period,  to  purchase  a  Medigap 
policy  without  conditioning  the  issuance  of  the  policy,  on  the 
health  status  of  such  persons  and  at  a  level  premium.  It  would  es- 
tablish civil  penalties  for  violations.  The  bill  would  also  provide 
that  replacement  policies  (for  policies  in  effect  for  6  months  or 
longer)  may  not  contain  any  new,  pre-existing  conditions,  waiting 
period,  elimination  periods  or  probationary  periods. 

MISCELLANEOUS 

The  bill  would  prohibit  first-year  sales  commissions  in  excess  of 
200%  of  renewal  commissions  and  establish  civil  and  criminal  pen- 
alties for  violations. 

It  also  would  strengthen  the  requirement  that  all  Medigap  poli- 
cies be  approved  by  the  State  in  which  they  are  sold. 

It  would  direct  the  Secretary  of  HHS  to  establish  a  health  insur- 
ance advisory  service  program  for  Medicare  beneficiaries  and  re- 
quire such  program  to  provide  information,  counseling  and  assist- 
ance regarding  Medicare,  Medicaid,  and  Medigap  policies. 

Finally,  the  bill  would  require  insurers  seeking  premium  in- 
creases in  Medigap  policies  to  submit  certain  information  to  States 
in  advance,  including  actuarial  certification  of  loss  ratio  compli- 
ance. 

Subtitle  B — Medicaid  Program 

PART  1 — REDUCTIONS  IN  SPENDING 

Sec.  4401 — Reimbursement  for  prescribed  drugs 

Under  current  law,  States  may,  at  their  option,  offer  coverage  for 
prescribed  drugs.  In  order  to  qualify  for  Federal  matching  funds, 
drug  products  must  be  (1)  prescribed  by  a  physician  or  other  li- 
censed practitioner,  (2)  dispensed  by  licensed  pharmacists  and  li- 
censed authorized  practitioners,  and  (3)  dispensed  on  a  written  pre- 
scription that  is  recorded  and  maintained  in  the  pharmacist's  or 
practitioner's  records.  Federal  matching  funds  are  not  available  for 
any  drugs  which  the  Secretary  has  determined  is  less  than  effec- 
tive. States  may  limit  the  number  or  prescription  drugs  which  they 
cover  through  a  formulatory.  They  may  also  require  prior  authori- 
zation with  respect  to  any  of  the  prescription  drugs  which  they 
elect  to  cover. 
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Medicaid  regulations  establish  aggregate  limits  on  payments  for 
prescription  drugs.  Two  separate  limits  are  used:  one  for  multiple 
source  drugs  for  which  therapeutic  equivalents  or  '  'generic"  ver- 
sions are  available  from  more  than  one  manufacturer,  and  one  for 
all  other  drugs.  With  respect  to  each  multiple  source  drug,  the 
Health  Care  Financing  Administration  (HCFA)  establishes  a  price 
limit  equal  to  150  percent  of  the  estimated  wholesale  cost  of  the 
least  expensive  therapeutic  equivalent.  The  State's  total  payments 
for  all  such  drugs  during  a  given  period  may  not  exceed  what 
would  have  been  spent  if  the  State  had  paid  the  price  limits  plus  a 
reasonable  dispensing  fee.  The  State  may  pay  more  for  any  particu- 
lar drug  so  long  as  the  total  for  all  drugs  does  not  exceed  the  aggre- 
gate limit.  If  the  prescribing  physician  specifies  that  generic  substi- 
tution is  unacceptable  (for  example,  by  writing  "dispense  as  writ- 
ten" or  "no  substitution"  on  the  prescription),  the  HCFA  price 
limits  do  not  apply.  The  pharmacy  must  supply  the  brand-name 
drug  and  may  be  paid  the  full  brand-name  cost. 

With  respect  to  all  other  drugs  (including  multiple  source  drugs 
for  which  the  prescribing  physician  has  requested  no  substitution), 
aggregage  statewide  payments  may  not  exceed  the  lesser  of  (a)  the 
pharmacies'  usual  and  customary  charge  to  the  general  public  and 
(b)  the  estimated  acquisition  (wholesale)  cost  of  ingredients  plus  a 
reasonable  dispensing  fee.  For  most  drugs,  the  ingredient  cost  is 
limited  to  the  State's  best  estimate  of  what  providers  generally  are 
paying  for  a  drug. 

The  Budget  Summit  agreement  dated  September  30,  1990,  as- 
sumed savings  from  the  Medicaid  program  from  reductions  in  pay- 
ments for  brand-name  drugs.  Specifically,  the  Summit  agreement 
assumed  that  for  single  source  drugs  manufacturers  would  be  limit- 
ed to  charging  Medicaid  the  best  price  given  any  bulk  purchaser, 
subject  to  a  minimum  discount  of  10  percent,  with  savings  returned 
to  Medicaid  through  a  quarterly  rebate.  On  September  14,  1990, 
the  Subcommittee  on  Health  and  the  Environment  heard  testimo- 
ny that  Medicaid  pays  substantially  more  for  many  single-source 
drugs  than  do  other  large  purchasers.  In  California,  the  Medi-Cal 
program  pays  $149.08  for  100  250  mg.  tablets  of  Ceclor,  used  to 
treat  certain  types  of  respiratory  infections;  the  Department  of 
Veterans  Affairs  pays  $58.77,  a  discount  of  61  percent.  Similarly,  in 
the  case  of  Tagamet,  used  to  treat  ulcers,  the  Medi-Cal  program 
pays  $54.77  for  100  tablets  (300  mg.),  while  the  DVA  pays  $27.65,  or 
49  percent  less.  Senator  David  Pryor,  Chairman  of  the  Senate  Spe- 
cial Committee  on  Aging  testified  that  large  private  sector  purchas- 
ers, including  HMOs  and  hospital  group  purchasing  organizations, 
also  receive  substantial  discounts. 

In  fiscal  year  1991,  Federal  Medicaid  payments  for  prescription 
drugs  are  projected  by  HCFA  to  reach  $2.8  billion.  The  Committee 
believes  that  Medicaid,  the  means-tested  entitlement  program  that 
purchases  basic  health  care  for  the  poor,  should  have  the  benefit  of 
the  same  discounts  on  single  source  drugs  that  other  large  public 
and  private  purchasers  enjoy.  The  Committee  bill  would  therefore 
establish  a  rebate  mechanism  in  order  to  give  Medicaid  the  benefit 
of  the  best  price  for  which  a  manufacturer  sells  a  prescription  drug 
to  any  public  or  private  purchaser.  Because  the  Committee  is  con- 
cerned that  Medicaid  beneficiaries  have  access  to  the  same  range 
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of  drugs  that  the  private  patients  of  their  physicians  enjoy,  the 
Committee  bill  would  require  States  that  elect  to  offer  prescription 
drugs  to  cover  all  of  the  products  of  any  manufacturer  that  agrees 
to  provide  price  rebates. 

Specifically,  the  Committee  bill  would  deny  Federal  Medicaid 
matching  payments  for  the  covered  outpatient  drugs  of  any  manu- 
facturer that  does  not  enter  into  an  agreement  with  the  Secretary 
to  provide  specified  rebates  with  respect  to  all  of  the  manufactur- 
er's drugs  to  all  States  on  a  quarterly  basis.  A  covered  outpatient 
drug  includes  all  prescription  drugs  except  those  for  which  Medic- 
aid payments  is  made  as  part  of  payment  for  the  following  services: 
inpatient  hospital,  hospice,  dental,  physician  office  visits,  outpa- 
tient hospital  emergency  room  visits,  and  outpatient  surgical  proce- 
dures. 

With  respect  to  single  source  drugs  and  innovator  multiple 
source  drugs,  the  amount  of  the  rebate  owed  to  each  State  would 
be  equal  to  the  product  of  (1)  the  difference  between  the  average 
manufacturer  price  to  wholesalers  for  the  drug  and  the  manufac- 
turer's best  price,  and  (2)  the  number  of  units  dispensed.  The  man- 
ufacturer's best  price  would  be  the  lower  of  (1)  the  lowest  price 
available  to  any  wholesaler,  retailer,  provider,  nonprofit  entity,  or 
governmental  entity  during  the  quarter,  or  (2)  the  lowest  price  in 
effect  on  September  1,  1990,  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consumers.  The  lowest 
price  would  include  cash  discounts,  free  goods,  volume  discounts, 
and  rebates,  and  would  be  determined  without  regard  to  special 
packaging,  labeling,  or  identifiers  on  the  dosage  form  or  product  or 
package.  Prices  considered  by  the  Secretary  to  be  merely  nominal 
would  not  be  included  in  determining  lowest  price.  The  minimum 
rebate  with  respect  to  single  source  and  innovator  multiple  source 
drugs  would  be  10  percent  of  the  average  manufacturer's  price 
times  the  number  of  unit  prescribed.  The  maximum  rebate  would 
be  25  percent  for  the  period  April  1,  1991,  through  March  30,  1993, 
and  50  percent  for  the  period  April  1,  1993,  through  March  30, 
1995.  Thereafter,  the  rebate  owed  would  not  be  subject  to  a  maxi- 
mum limit. 

With  respect  to  all  covered  outpatient  drugs  other  than  single 
source  and  innovator  multiple  source  drugs,  the  amount  of  the 
rebate  would  be  equal  to  the  product  of  (1)  10  percent  of  the  aver- 
age manufacturer  price  to  wholesalers  during  the  quarter  (after  de- 
ducting customary  prompt  payment  discounts)  and  (2)  the  number 
of  units  dispensed  during  the  quarter. 

Rebates  would  be  due  to  each  State  within  30  days  after  the  re- 
ceipt by  the  manufacturer  of  information  from  the  State  regarding 
the  total  number  of  units  of  each  dosage  form  and  strength  of  each 
of  the  manufacturer's  drugs  dispensed  during  the  quarter.  In  order 
to  enable  to  Secretary  to  verify  accuracy  of  the  rebates  paid,  each 
manufacturer  entering  into  an  agreement  with  the  Secretary 
would  be  required  to  report  to  the  Secretary,  on  a  quarterly  basis, 
the  average  manufacturer  price  for  all  of  its  covered  drugs  and, 
with  respect  to  single  source  and  innovator  multiple  source  drugs, 
the  manufacturer's  best  price.  The  Secretary  would  be  authorized 
to  survey  wholesalers  and  manufacturers  that  directly  distribute 
their  covered  drugs  to  verify  average  manufacturer  prices.  Infor- 
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mation  disclosed  by  manufacturers  or  wholesalers  regarding  aver- 
age manufacturer  price  or  best  price  would  be  confidential  and 
could  be  disclosed  only  as  the  Secretary  determines  necessary  to 
carry  out  this  provision  and  to  permit  review  by  the  Comptroller 
General  or  Inspector  General. 

The  prohibition  against  Federal  matching  payments  for  any  pre- 
scription drug  sold  by  a  manufacturer  without  an  agreement  would 
take  effect  for  drugs  dispensed  on  or  after  February  1,  1991,  except 
that  any  agreement  entered  into  with  the  Secretary  before  that 
date  would  be  effective  with  respect  to  drugs  dispensed  on  or  after 
January  1,  1991. 

States  that  elect  to  offer  prescription  drug  coverage  under  their 
Medicaid  programs  would  be  required  to  cover  all  of  the  drugs  of 
any  manufacturer  entering  into  and  complying  with  such  an  agree- 
ment with  the  Secretary.  This  requirement  would  take  effect  April 
1,  1991.  As  under  current  law,  States  would  have  the  option  of  im- 
posing prior  authorization  requirements  with  respect  to  covered 
prescription  drugs  in  order  to  safeguard  against  unnecessary  utili- 
zation and  assure  that  payments  are  consistent  with  efficiency, 
economy,  and  quality  of  care.  However,  the  Committee  does  not 
intend  that  States  establish  or  implement  prior  authorization  con- 
trols that  have  the  effect  of  preventing  competent  physicians  from 
prescribing  in  accordance  with  their  medical  judgment.  This  would 
defeat  the  intent  of  the  Committee  bill  in  prohibiting  States  from 
excluding  coverage  of  prescription  drugs  of  manufacturers  with 
agreements — i.e.,  assuring  access  by  Medical  beneficiaries  to  pre- 
scription drugs  where  medically  necessary. 

Effective  January  1,  1993,  States  would  be  required  to  establish  a 
drug  use  review  program  for  covered  outpatient  drugs  in  order  to 
assure  that  prescriptions  written  for  Medicaid  beneficiaries  are  ap- 
propriate and  medically  necessary.  In  making  these  determina- 
tions, State  would  be  required  to  use  any  applicable  guidelines  de- 
veloped by  the  Agency  for  Health  Care  Policy  and  Research.  Each 
State's  drug  use  review  program  would  have  to  include  both  pro- 
spective and  retrospective  drug  review.  Prospective  drug  review 
would  involve  the  review  of  drug  therapy  before  a  prescription  is 
filled  or  delivered,  typically  at  the  point-of-sale  or  point-of-distribu- 
tion.  Retrospective  drug  use  review  would  involve  the  period  exam- 
ination of  claims  data  and  other  records  in  order  to  identify  pat- 
terns of  fraud,  abuse,  gross  overuse  or  underuse,  or  inappropriate 
or  medically  unnecessary  care,  among  physicians,  pharmacies,  and 
patients,  or  associated  with  specific  drugs  or  groups  of  drugs. 

The  Committee  emphasizes  that  the  bill  is  framed  to  achieve  sig- 
nificant Medicaid  savings  with  the  minimum  possible  amount  of 
disruption  of  current  program  arrangements.  The  bill  would  not  re- 
quire therapeutic  substitution  or  in  any  other  way  alter  in  any  way 
the  current  relationships  between  Medicaid  beneficiaries  and  their 
physicians  or  their  pharmacists.  It  would  not  alter  the  relationship 
between  physicians  and  pharmacists.  Nor  would  it  alter  the  cur- 
rent payment  arrangements  between  State  Medicaid  programs  and 
pharmacists.  Finally,  the  bill  would  not  affect  any  authority  States 
have  under  current  law  to  impose  prior  authorization  controls  on 
prescription  drugs. 
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Section  4402 — Requiring  medicaid  payment  of  premiums  and  cost- 
sharing  for  enrollment  under  group  health  plans  where  cost-ef- 
fective 

Under  current  law,  States  have  the  option  of  using  Federal  Med- 
icaid matching  funds  to  purchase  private  health  insurance  cover- 
age on  behalf  of  Medicaid  beneficiaries.  It  is  the  understanding  of 
the  Committee  that  at  least  2  States  have  exercised  this  option: 
California  (with  respect  to  beneficiaries  with  high-cost  illnesses) 
and  New  York  (with  respect  to  working  poor  families).  Michigan 
has  excercized  this  option  with  respect  to  persons  with  AIDS.  In  ad- 
dition, under  the  Medicaid  transitional  coverage  requirement, 
States  may  pay  the  premiums  and  cost-sharing  for  the  employer 
group  coverage  of  Medicaid  beneficiaries  who  lose  cash  assistance 
under  the  Aid  to  Families  with  Dependent  Children  program  due 
to  earnings.  The  regular  Medicaid  coverage  then  "wraps  around" 
this  employer  coverage  during  the  12-month  transition  period, 
i  Private  insurance  coverage  does  not  affect  the  eligibility  of  an  in- 
dividual for  Medicaid  benefits.  However,  private  insurance  cover- 
age is  treated  as  a  third  party  liability,  and  Medicaid,  as  a  general 
rule,  pays  only  after  the  private  insurer  or  self-administered  plan 
liable  for  the  services  has  paid.  With  respect  to  prenatal  or  preven- 
tive pediatric  care,  including  early  and  periodic  screening,  diagno- 
sis, and  treatment  (EPSDT)  services  for  children,  the  State  is  re- 
quired to  pay  the  provider  in  a  timely  manner  even  where  the 
child  has  private  third  party  coverage;  the  State  must  then  seek  re- 
imbursement from  the  insurer  or  plan. 

The  Budget  Summit  agreement  of  September  30,  1990,  assumed 
savings  of  $120  million  in  FY  1991  and  $1,090  billion  over  the  next 
five  fiscal  years  from  a  requirement  that  States  use  Medicaid  funds 
to  pay  employee  health  premiums  if  cost  effective.  The  agreement 
noted  that  "many  Medicaid  beneficiaries  have  parents  or  spouses 
who  have  employer  health  coverage  that  could  cover  family  mem- 
bers." The  agreement  did  not  stipulate  any  changes  regarding  the 
operation  of  employer  group  health  coverage,  whether  insured  or 
self-administered,  and  the  Committee  bill  does  not  direct  that  any 
occur. 

The  Committee  bill  would  require  that  States  establish  guide- 
lines to  identify  cases  in  which  enrollment  of  a  Medicaid  benefici- 
ary in  a  group  health  plan  would  be  cost-effective.  In  establishing 
these  guidelines,  States  would  have  to  take  into  account  that  an  in- 
dividual may  only  be  eligible  to  enroll  in  a  group  health  plan 
during  specified  enrollment  periods  and  only  if  other  family  mem- 
bers (who  may  not  be  entitled  to  Medicaid)  are  also  enrolled  simul- 
taneously. Coverage  under  the  group  health  plan  resulting  from 
enrollment  under  this  provision  would  be  treated  as  third  party  li- 
ability. Enrollment  would  cost-effective  if,  in  the  judgment  of  the 
State,  the  reduction  in  Medicaid  expenditures  would  be  likely  to 
exceed  the  costs  of  the  premiums  and  cost-sharing  which  the  State 
would  be  required  to  pay  for  the  group  health  plan  coverage.  Pay- 
ments for  premiums  and  cost-sharing  in  cases  that  proved  not  to  be 
cost-effective  would  not  be  considered  erroneous  excess  payments 
for  quality  control  purposes. 
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The  Committee  wishes  to  emphasize  that  enrollemnt  in  group 
health  plans  under  this  provision  would  not  substitute  for  Medicaid 
eligibility.  The  fact  that  an  individual  is  enrolled  in  a  group  health 
plan  would  not,  and  is  not  intended  to,  change  the  individual's  eli- 
gibility for  Medicaid  benefits.  Instead,  the  resulting  group  health 
plan  coverage  would  constitute  third  party  liability  for  the  benefici- 
ary. The  plan  would  generally  pay  first,  except  in  the  case  of  pre- 
natal and  preventive  pediatric  services,  where  the  State  would  con- 
tinue to  "pay  and  chase."  Under  the  bill,  a  group  health  plan 
would  include  all  plans  treated  as  group  health  plans  under  section 
5000(b)(1)  of  the  Internal  Revenue  Code,  as  well  as  "COBRA"  con- 
tinuation coverage  required  under  the  Code,  the  Public  Health 
Service  Act,  and  the  Employee  Retirement  Income  Security  Act  of 
1974. 

The  Committee  recognizes  that  many  group  health  plans  have 
deductible,  coinsurance,  and  similar  cost-sharing  requirements  that 
are  far  higher  than  those  allowed  under  Medicaid  law.  The  Com- 
mittee stresses  that,  by  enrolling  a  group  health  plan,  a  Medicaid 
beneficiary  does  not  waive  the  current  law  protections  against  all 
but  nominal  cost-sharing.  The  Committee  bill  expressly  requires 
the  State  to  pay  not  just  the  premiums,  but  all  deductibles,  coinsur- 
ance, and  similar  costs  that  will  be  incurred  by  beneficiaries  under 
the  plans  in  which  the  State  has  required  them  to  enroll  to  the 
extent  that  these  costs  may  not  be  imposed  on  program  benefi- 
ciaries under  Federal  law.  Federal  Medicaid  matching  payments 
would  be  available  for  these  expenses. 

In  those  cases  in  which  the  State  considers  enrollment  cost-effec- 
tive, the  Committee  bill  would  direct  the  States  to  require  Medicaid 
applicants  or  beneficiaries,  as  a  condition  of  eligibility,  to  apply  for 
enrollment  in  the  group  health  plan.  In  the  case  of  a  child  eligible 
for  Medicaid,  this  requirement  would  apply  to  the  child's  parent. 
However,  if  the  parent  fails  to  enroll  the  child,  the  child  would  not 
be  subject  to  denial  of  loss  of  Medicaid  eligibility. 

Federal  Medicaid  matching  funds  would  be  available,  at  the 
State's  regular  matching  rate,  for  the  costs  of  premiums,  deducti- 
bles, coinsurance,  and  similar  expenses  incurred  by  the  State  in 
carrying  out  this  requirement.  If  all  members  of  a  family  are  not 
eligible  for  Medicaid  and  enrollment  of  the  Medicaid  eligible  mem- 
bers is  not  possible  without  enrollment  of  the  others,  and  if  the 
State  considers  it  cost-effective,  Federal  Medicaid  matching  pay- 
ments woud  be  available  for  payment  of  the  premiums  (but  not  de- 
ductibles, coinsurance,  or  similar  expenses)  associated  with  enroll- 
ment of  the  ineligible  family  members.  Federal  matching  funds 
would  also  be  available,  at  State  option,  to  guarantee  the  enroll- 
ment of  Medicaid  beneficiaries  in  group  health  plans  for  up  to  6 
months,  even  if  the  beneficiaries  would  otherwise  lose  eligibility 
due  to  excess  income  or  resources. 

Under  the  Committee  bill,  hospitals,  physicians,  and  other  pro- 
viders who  treat  Medicaid  beneficiaries  enrolled  in  group  health 
plans  would  be  required  to  accept,  as  payment  in  full,  the  higher  or 
the  amounts  payable  for  the  service  by  the  State  or  by  the  plan. 
This  prohibition  against  billing  the  beneficiary  would  apply  even  to 
providers  who  do  not  participate  in  the  Medicaid  program.  The 
purpose  of  this  requirement  is  to  assure  that  Medicaid  beneficiaries 
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who  enroll  are  protected  from  balanced  billing  to  the  same  extent 
as  those  beneficiaries  who  do  not  have  private  third  party  cover- 
age. The  Committee  bill  would  also  prohibit  providers  from  charg- 
ing the  beneficiary  or  the  State — but  not  the  group  health  plan — 
amounts  that  would  result  in  agregate  payments  exceeding  the 
amounts  recognized  under  the  State's  Medicaid  program. 

This  requirement  would  be  effective  January  1,  1991,  without 
regard  to  whether  or  not  final  regulations  to  carry  out  such  amend- 
ments have  been  promulgated  by  such  date. 

Section  4403 — Computer  matching  and  privacy  revisions 

For  a  discussion  of  this  provision,  see  House  Report  101-768  (to 
accompany  H.R.  5450). 

PART  2— PROTECTION  OF  LOW-INCOME  MEDICARE  BENEFICIARIES 

Section  44H — Extending  Medicaid  payment  for  Medicare  premiums 
for  certain  individuals  with  income  below  125  percent  of  the  of- 
ficial poverty  line 

Under  current  law,  States  are  required  to  pay  Medicare  premi- 
ums (including  the  Part  A  premium  where  applicable),  deductibles, 
and  coinsurance  for  elderly  and  disabled  Medicare  beneficiaries 
whose  incomes  are  at  or  below  100  percent  of  the  Federal  poverty 
line  and  whose  countable  resources  are  at  or  below  twice  the  re- 
source standard  used  under  the  Supplemental  Security  Income 
(SSI)  program  ($4000  for  an  individual).  Federal  Medicaid  matching 
funds  are  available  to  States,  at  the  regular  matching  rates  for 
services,  for  these  Medicare  cost-sharing  expenses  on  behalf  of 
qualified  Medicare  beneficiaries.  This  Medicare  buy-in  require- 
ment, enacted  in  the  Medicare  Catastrophic  Coverage  Act  of  1988, 
is  being  phased  in.  As  of  January  1,  1991,  almost  all  States  will  be 
required  to  provide  this  coverage  to  Medicare  beneficiaries  with  in- 
comes at  or  below  95  percent  of  the  poverty  level. 

Part  3  of  subtitle  A  of  the  Committee  bill  would  increase  the 
monthly  Part  B  premium  to  $30.90  per  month  in  1991,  and  $46.70 
per  month  by  1995.  In  addition,  the  bill  would  raise  the  Part  B  de- 
ductible from  $75  to  $100.  These  cost-sharing  increases  will  have  a 
disproportionate  impact  on  low-income  beneficiaries  who  are  not 
protected  under  current  law,  especially  those  with  incomes  just 
below  and  a  little  above  the  poverty  level  ($6,280  per  year,  or  $523 
per  month  for  an  individual,  $8,420  per  year  or  $702  per  month  for 
a  couple).  In  the  view  of  the  Committee,  the  Federal  government 
should  not  ask  poor  and  near-poor  Medicare  beneficiaries  to  bear 
the  brunt  of  increases  in  cost-sharing  obligations  intended  to 
reduce  the  Federal  deficit. 

The  Committee  bill  would  extend  Medicaid  coverage  for  Medi- 
care Part  B  premiums  to  beneficiaries  with  incomes  below  125  per- 
cent of  the  Federal  poverty  level  and  countable  resources  at  or 
below  twice  the  SSI  level.  Unlike  qualified  Medicare  beneficiaries 
under  current  law,  these  individuals  would  not  be  entitled  to  have 
payment  made  on  their  behalf  for  Medicare  deductibles  or  co-insur- 
ance. To  avoid  further  fiscal  stress  on  State  budgets,  the  cost  of  this 
premium  buy-in  requirement  would  be  fully  assumed  by  the  Feder- 
al government  in  the  form  of  a  100  percent  Medicaid  matching 
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rate.  This  requirement  would  take  effect  on  January  1,  1991,  the 
date  on  which  the  Part  B  premium  would  begin  to  increase  under 
Part  3  of  Subtitle  A  of  the  Committee  bill. 

The  Committee  bill  would  also  correct  an  anomaly  in  the  current 
Medicare  buy-in  requirement,  and  avoid  a  similar  problem  with  re- 
spect to  the  new  buy-in  group.  Under  current  law,  Social  Security 
beneficiaries  receive  a  cost-of-living  adjustment  (COLA)  in  January 
of  each  year.  The  Federal  poverty  income  guidelines  are  also  ad- 
justed for  inflation  annually.  However,  the  revision  is  not  pub- 
lished before  the  middle  of  February  of  each  year.  This  results  in  a 
period  of  at  least  6  weeks  during  which  an  individual's  income  may 
increase  above  the  previous  year's  poverty  level  due  to  the  Social 
Security  COLA.  To  resolve  this  matter,  the  Committee  bill  would 
provide  that,  for  purposes  of  the  buy-in  of  all  cost-sharing  or  just 
the  Part  B  premium,  the  income  of  a  Medicare  beneficiary  would 
not  include  any  amounts  attributable  to  COLA  increases  during 
the  first  3  months  of  each  calendar  year  (assuming  mid-February 
publication  of  the  revised  poverty  income  guidelines). 

PART  3 — IMPROVEMENTS  IN  CHILD  HEALTH 

Section  4421 — Phased-In  Mandatory  Coverage  of  Children  Up  to  100 
Percent  of  Poverty  Level 

(a)  In  General. — Under  current  law,  States  are  required  to  offer 
Medicaid  coverage  to  all  children  born  after  September  30,  1983,  in 
families  with  incomes  and  resources  below  State  AFDC  standards, 
up  to  age  7.  States  are  also  required,  as  of  April  1,  1990,  to  cover  all 
children  up  to  age  6  in  families  with  incomes  at  or  below  133  per- 
cent of  the  Federal  poverty  level.  In  addition,  States  have  the 
option  of  extending  coverage  to  all  children  born  after  September 
30,  1983,  in  families  with  incomes  below  100  percent  of  the  Federal 
poverty  level,  up  to  age  8.  With  respect  to  this  poverty  level  group, 
States  have  the  option  of  applying  a  resource  test;  if  they  do  so,  the 
resource  standard  and  methodology  may  be  no  more  restrictive 
than  that  under  the  State's  AFDC  program.  According  to  the  Chil- 
dren's Defense  Fund,  as  of  July  1990,  5  states  had  elected  to  cover 
children  to  age  7  at  100  percent  of  the  poverty  level,  and  14  states 
and  elected  to  cover  children  to  age  8. 

As  the  Office  of  Technology  Assessment  documented  in  Healthy 
Children:  Investing  in  the  Future  (1988),  some  preventive  and  other 
health  care  services  for  infants  and  children,  notably  newborn 
screening  and  immunizations,  are  cost-effective  and  can  improve 
health  status.  Medicaid,  with  its  early  and  periodic  screening,  diag- 
nostic, and  treatment  (EPSDT)  services  benefit,  is  the  major  source 
of  financing  for  preventive  health  case  services  for  low-income  chil- 
dren. Yet,  according  to  the  Congressional  Research  Service,  Medic- 
aid in  1986  reached  only  about  half  of  all  children  in  families  with 
incomes  below  the  poverty  level;  because  of  limited  private  health 
insurance  coverage  among  the  poor,  about  one  third  of  all  poor 
children  were  left  with  no  public  or  private  insurance  coverage 
whatsover  (Medicaid  Source  Book:  Background  Data  and  Analysis 
(Committee  Print  100-AA),  p.  333). 

To  fill  this  coverage  gap  incrementally,  the  Committee  bill  would 
convert  the  existing  option  to  extend  Medicaid  coverage  to  poor 
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children  into  a  mandate.  The  bill  would  require  States  to  extend 
Medicaid  coverage  to  all  children  born  after  September  30,  1983,  in 
families  with  incomes  below  the  Federal  poverty  level  ($10,560  for 
a  family  of  3  in  1990),  incrementally  up  to  age  13.  This  requirement 
would  be  effective  July  1,  1991,  regardless  of  whether  or  not  final 
regulations  have  been  issued,  except  in  Texas,  when  the  require- 
ment would  apply  on  September  1,  1991.  As  under  current  law 
with  respect  to  children  under  age  6,  this  requirement  would  also 
apply  to  a  State  like  Arizona  that  provides  Medicaid  coverage 
under  a  waiver  under  section  1115  of  the  Social  Security  Act. 

The  effect  of  this  requirement  is  to  phase  in,  over  the  next  5 
years,  mandatory  Medicaid  coverage  for  all  poor  children  under  13. 
On  July  1,  1991,  all  States  would  have  to  cover  children  born  after 
September  30,  1983,  in  families  with  incomes  below  the  poverty 
level,  regardless  of  whether  the  family  had  one  parent  or  two,  and 
regardless  of  whether  the  family's  resources  exceeded  the  AFDC 
standard.  On  that  date,  the  oldest  of  this  cohort  would  be  nearly 
7%  years  old.  As  these  children  grew  older,  if  their  families  re- 
mained poor,  they  would  continue  to  be  entitled  to  Medicaid  cover- 
age. By  the  year  1995,  all  States  would  be  required  to  cover  all  poor 
children  under  age  13.  The  Committee  notes  that  States  that  want 
to  extend  coverage  more  quickly  may  elect,  under  the  current  law 
"Ribicoff  child"  option,  to  cover  all  children  under  age  21  whose 
family  incomes  and  resources  do  not  exceed  AFDC  levels. 

Section  Mandatory  continuation  of  benefits  throughout  preg- 

nancy if  first  year  of  life 

Under  current  law,  and  infant  born  to  a  woman  eligible  for  Med- 
icaid at  the  infant's  birth  is  deemed  to  be  eligible  for  Medicaid.  The 
infant  remains  eligible  for  Medicaid  until  the  first  birthday,  so  long 
as  he  or  she  is  a  member  of  the  woman's  household  and  the  mother 
remains  eligible  for  Medicaid.  During  the  period  the  infant  is 
deemed  eligible,  the  mother's  Medicaid  number  is  that  of  the 
infant  unless  the  State  issues  the  infant  a  separate  card. 

It  has  come  to  the  Committee's  attention  that  substantial  num- 
bers of  infants  in  families  that  are  not  receiving  cash  assistance 
under  the  AFDC  program  but  are  eligible  for  Medicaid  because 
their  incomes  are  below  133  percent  (or,  in  some  States,  185  per- 
cent) of  the  Federal  poverty  level  are  losing  their  Medicaid  cover- 
age when  the  mother  loses  here  eligibility  at  the  end  of  the  60-day 
post-partum  period.  Apparently,  the  mothers  in  these  cases  are  not 
riling  a  new  Medicaid  application  on  behalf  of  the  infant.  As  result, 
the  infact  loses  the  benefits  of  Medicaid  coverage,  and  especially 
the  preventive  services  available  under  the  early  and  periodic 
screening,  diagnosis,  and  treatment  (EPSDT)  benefit.  To  avoid  jeop- 
ardizing the  health  status  of  low-income  infants  by  leaving  them 
without  Medicaid  coverage,  the  Committee  bill  would  provide  that 
an  infant  born  to  a  Medicaid-eligible  woman  would  remain  eligible 
for  Medicaid  until  the  first  birthday  so  long  as  he  or  she  remained 
in  the  mother's  household  and  the  woman  would  be  eligible  for 
Medicaid  were  she  still  pregnant. 

Under  current  law,  States  have  the  option  of  extending  Medicaid 
coverage  (through  the  end  of  the  month  in  which  the  60-day  post- 
partum period  ends)  to  pregnant  women  who,  because  of  a  change 
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in  family  income,  would  otherwise  lose  eligibility.  Given  the  impor- 
tance of  continuous  prenatal,  maternity,  and  post-partum  care  to 
the  health  status  of  both  the  pregnant  woman  and  the  child,  the 
Committee  can  see  justification  for  allowing  low-income  women  to 
lose  their  Medicaid  eligibility  during  pregnancy,  especially  when 
the  loss  is  the  result  of  fluctuations  in  monthly  income  that  are  a 
fact  of  life  for  many  working  poor  families.  Accordingly,  the  Com- 
mittee bill  would  convert  the  current  option  to  a  mandate.  Effec- 
tive January  1,  1991,  all  States  would  be  required  to  continue  Med- 
icaid eligibility  (through  the  end  of  the  month  in  which  the  60-day 
post-partum  period  ends)  for  pregnant  women  who,  because  of  a 
change  in  family  income,  would  otherwise  lose  eligibility. 

Section  4423 — Mandatory  use  of  outreach  locations  other  than  wel- 
fare offices 

Under  current  law,  States  have  the  option  of  accepting  and  proc- 
essing applications  for  Medicaid  eligibility  at  locations  other  than 
State  or  local  welfare  offices.  (The  option  is  in  addition  to  the  pre- 
sumptive eligibility  option,  under  which  States  designate  certain 
providers  to  make  presumptive  determinations  of  eligibility  with 
respect  to  pregnant  women  in  order  to  expedite  coverage  for  prena- 
tal care).  Many  States  currently  station  eligibility  workers  in  hospi- 
tals, clinics,  WIC  clinics,  and  similar  locations  in  order  to  enroll 
poor  women  and  children  in  the  program. 

The  Committee  is  concerned  that,  unless  poor  women  and  chil- 
dren are  able  to  apply  for  Medicaid  in  locations  other  than  welfare 
offices,  many  of  them  will  be  deterred  from  obtaining  the  health 
care  coverage  they  need  in  order  to  receive  preventive  health  serv- 
ices. The  Committee  bill  would  therefore  require  States  to  provide 
for  the  receipt  and  initial  processing  of  applications  for  Medicaid 
coverage  by  poor  pregnant  women,  infants,  and  children  (whether 
optional  or  mandatory)  at  outreach  locations  other  than  those  used 
for  receiving  and  processing  AFDC  applications,  including  Medicaid 
disproportionate  share  hospitals  and  Federally  qualified  health 
centers.  The  Committee  bill  specifies  that  eligibility  workers  who 
are  authorized  to  receive  and  process  applications  be  stationed  at 
each  of  these  facilities  and  entities  because  they  are,  by  definition, 
providers  that  serve  large  substantial  numbers  of  low-income 
women,  infants,  and  children. 

The  eligibility  workers  could  be  employees  of  the  welfare  agency, 
contractors  to  the  agency,  or  employees  of,  or  contractors  to,  the 
hospital,  clinic,  or  other  outreach  location.  Preferably,  they  would 
have  the  authority  to  make  eligibility  determinations  on  site.  As 
under  current  law,  all  costs  incurred  by  the  State  with  respect  to 
the  receipt  and  processing  of  Medicaid  applications  at  these  loca- 
tions, including  the  salaries  and  equipment  costs  of  eligibility  work- 
ers, would,  under  the  Committee  bill,  be  considered  necessary  for 
the  proper  and  efficient  administration  of  the  State  plan  and  sub- 
ject to  Federal  matching  payments  at  a  50-percent  rate. 

The  Committee  is  concerned  that  the  lengthy,  complex  applica- 
tion forms  for  AFDC  eligibility  can  create  a  barrier  to  access  for 
women  and  children  who  are  not  seeking  cash  assistance,  but  only 
Medicaid  coverage.  Much  of  the  information  relevant  to  elibibility 
for  cash  assistance,  such  as  resources  and  family  composition,  are 
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not  relevant  to  pregnant  women  and  young  children  who  are  eligi- 
ble for  Medicaid  but  not  AFDC  benefits.  The  Committee  bill  would 
therefore  require  States  to  provide  for  the  sue  of  applications  for 
Medicaid-only  coverage  at  the  disproportionate  share  hospitals, 
Federally-qualified  health  centers,  and  other  outreach  locations 
that  the  State  designates  under  this  section. 

Under  these  requirements,  the  Committee  expects  the  eligibility 
determination  process  for  low-income  pregnant  women,  infants, 
and  children  to  work  as  follows.  States  would  develop  application 
forms  for  use  at  designated  hospitals,  health  centers,  and  other  out- 
reach locations.  These  simplified  forms  would  contain  only  those 
information  requirements  necessary  to  determine  eligibility  for 
Medicaid.  This  information  would  include  verification  of  the 
woman's  pregnancy;  age  of  the  child  (which  could  be  provided 
through  methods  other  than  a  formal  birth  certificate,  such  as  veri- 
fication from  a  hospital  or  from  a  child's  health  care  provider  re- 
garding the  child's  date  of  birth);  size  and  income  of  the  family; 
verification  of  lawful  residence  in  the  U.S.;  information  concerning 
third  party  liability;  and,  in  the  case  of  children  only,  disclosure  of 
paternity  information  in  circumstances  where  such  information  is 
applicable.  States  using  initial  intake  applications  that  include  this 
information  would  not  be  required  to  use  separate  applications  for 
making  final  eligibility  determinations. 

The  entire  applications  process  would  be  conducted  at  the  hospi- 
tals, health  centers,  and  other  outreach  locations.  If  the  eligibility 
worker  at  the  outreach  location  were  a  welfare  agency  employee  or 
contractor,  the  final  eligibility  determination  could  be  made  at  that 
location.  However,  even  if  the  eligibility  worker  were  an  employee 
of  the  hospital  or  clinic,  the  pregnant  woman  or  child  would  not  be 
required  to  go  to  the  welfare  office  for  a  face-to-face  interview  in 
order  to  complete  the  eligibility  determination  process.  Instead,  the 
simplified  application  form,  along  with  necessary  documentation, 
would  then  be  forwarded  to  the  welfare  office  for  final  determina- 
tion. 

Both  of  these  requirements  would  be  effective  July  1,  1991,  with- 
out regard  to  whether  or  not  final  regulations  to  carry  out  such 
amendments  have  been  promulgated  by  such  date. 

Section  44%4 — Presumptive  eligibility 

Under  current  law,  States  have  the  option  to  offer  coverage  for 
ambulatory  prenatal  care  to  pregnant  women  who  have  been  deter- 
mined to  be  presumptively  eligible  for  Medicaid.  Generally,  the 
coverage  extends  through  a  presumptive  eligibility  period,  which 
ends  on  the  earlier  of  (1)  the  date  on  which  a  final  eligibility  deter- 
mination is  made  or  (2)  45  days  after  the  determination  of  pre- 
sumptive eligibility.  If  a  woman  does  not  file  an  application  for 
Medicaid  within  14  days  after  being  determined  presumptively  eli- 
gible, her  coverage  terminates  at  that  point. 

The  purpose  of  this  option  is  to  avoid  delays  in  access  of  low- 
income  women  to  needed  prenatal  care  while  their  formal  applica- 
tions for  Medicaid  eligibility  are  being  considered.  Presumptive  eli- 
gibility determinations  are  made  by  certain  providers  of  outpatient 
or  clinic  services,  such  as  Federally-funded  community  health  cen- 
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ters.  According  to  the  Children's  Defense  Fund,  as  of  June  1990,  25 
States  had  implemented  the  presumptive  eligibility  option. 

(a)  Extension  of  presumptive  eligibility  period. — It  is  the  under- 
standing of  the  Committee  that  the  rigid  timeframe  under  current 
law  has  discouraged  some  States  from  adopting  the  presumptive 
eligibility  option,  despite  the  obvious  benefits  of  making  medically 
necessary  outpatient  services  available  to  low-income  pregnant 
women  during  the  critical  prenatal  period  while  the  State  process- 
es their  formal  applications  for  full  Medicaid  eligibility.  In  order  to 
make  the  presumptive  eligibility  option  more  attractive  to  the 
States,  the  Committee  bill  provides  that  the  presumptive  eligibility 
period  ends  with  (and  includes)  the  earlier  of  (1)  the  day  on  which  a 
final  eligibility  determination  is  made  or  (2)  in  the  case  of  a  woman 
who  does  not  file  an  application  by  the  last  day  of  the  month  fol- 
lowing the  month  during  which  she  is  determined  to  be  presump- 
tively eligible,  that  last  day.  This  modification  is  effective  for  am- 
bulatory prenatal  services  provided  on  or  after  July  1,  1991,  wheth- 
er or  not  final  regulations  are  issued. 

This  modification  would  have  the  following  effect.  First,  the  cur- 
rent 45-day  limit  on  the  presumptive  eligibility  period  would  be 
eliminated.  Thus,  if  a  State  took  more  than  45  days  to  process  a 
woman's  Medicaid  application,  coverage  for  ambulatory  prenatal 
care  would  continue  without  interruption  until  the  day  the  State 
makes  a  final  eligibility  determination.  Second,  a  pregnant  woman 
would  have  at  least  one  month,  and  as  much  as  two  months,  during 
which  to  file  the  formal  application  for  Medicaid  coverage.  Thus,  if 
a  woman  was  determined  presumptively  eligible  on  June  15,  she 
would  have  until  July  31  to  file  her  formal  Medicaid  application. 
This  will  avoid  the  loss  of  presumptive  eligibility  solely  because  a 
low-income  pregnant  woman  is  unable  to  meet  the  current  2-week 
deadline  for  filing  what  can  (but  should  not)  be  a  complicated  eligi- 
bility form. 

(b)  Flexibility  in  application. — It  is  the  understanding  of  the 
Committee  that  a  number  of  States  have  been  advised  by  the 
Health  Care  Financing  Administration  that  they  must  use  differ- 
ent application  forms  for  presumptive  eligibility  determinations 
and  for  final  Medicaid  eligibility  determinations.  There  is  no  basis 
for  this  assertion.  The  Committee  bill  clarifies  that  a  State  has, 
and  always  has  had,  the  option  to  use  the  same  application  form 
for  presumptive  eligibility  purposes  as  it  uses  to  determine  final 
Medicaid  eligibility  for  pregnant  women. 

Section  4425 — Role  in  paternity  determinations 

Under  current  law,  States  must  require  all  applicants  for  Medic- 
aid, as  a  condition  of  eligibility,  to  cooperate  with  the  State  in  es- 
tablishing paternity  and  in  obtaining  child  support.  The  State  may 
waive  this  requirement  if  it  determines  that  the  individual  has 
good  cause  for  refusing  to  cooperate. 

The  Committee  is  concerned  that  application  of  these  require- 
ments to  women  who  are  applying  only  for  pregnancy-related  cov- 
erage may  discourage  many  of  them  from  seeking  benefits  that 
would  give  them  access  to  early  prenatal  care.  The  Committee 
notes  that  the  Department's  own  manuals  acknowledge  that  pater- 
nity determinations,  which  are  based  on  one  of  several  blood  tests, 
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cannot  be  made  before  an  infant  is  at  least  4  months  old:  "Blood 
must  be  drawn  in  sufficient  quantity  for  the  particular  test  to  be 
performed.  .  .  .  This  may  impose  a  mandatory  delay  in  a  case  in- 
volving a  newborn  infant  because  it  is  difficult  to  obtain  any  signif- 
icant volume  of  the  baby's  blood.  Many  technicians  require  that  a 
child  be  four  to  six  months  old  and  be  in  good  health  before  they 
will  attempt  to  obtain  a  blood  sample.  .  .  .  Some  laboratories  will 
not  draw  blood  for  [one  type  of]  testing  unless  the  child  is  at  least 
12  months  old.  For  the  other  tests  [for  paternity  determination],  it 
is  generally  prudent  to  avoid  venipuncture  until  the  child  is  6 
months  old.  An  additional  advantage  in  waiting  this  long  after 
birth  is  the  assurance  that  antigens  in  the  blood  are  fully  devel- 
oped by  this  age."  U.S.  Department  of  Health  and  Human  Services, 
Office  of  Child  Support  Enforcement,  A  Guide  for  Judges  in  Child 
Support  Enforcement  (1983)  at  pages  51-52. 

Thus,  the  cooperation  requirement  is  not  only  a  potential  barrier 
to  prenatal  care  for  the  high-risk,  low-income  women  that  would 
most  benefit  from  it,  but  it  is  also  a  bureaucratic  hurdle  that  yields 
absolutely  no  useful  information  until  months  after  the  prenatal 
period  has  ended.  The  Committee  bill  therefore  exempts  pregnant 
women  applying  for  Medicaid  on  the  basis  of  their  pregnancy  and 
low  income  from  the  cooperation  requirements  with  respect  to  es- 
tablishing paternity  and  obtaining  child  support.  The  provision  is 
effective  on  enactment. 

Section  4426 — Report  and  transition  on  errors  in  eligibility  determi- 
nations 

Under  current  law,  States  are  required  to  review  the  accuracy  of 
eligibility  determinations.  Under  this  so-called  "quality  control' ' 
(QC)  process,  the  State  selects  a  monthly  sample  of  cases  for  review 
and  identifies  cases  where  errors  (other  than  technical  errors)  have 
resulted  in  payments  for  services  on  behalf  of  individuals  who  were 
not  eligible  or  whose  "spenddown"  liability  was  underestimated. 
The  State's  error  rate  is  the  ratio  of  the  Medicaid  funds  spent  as  a 
result  of  the  error  to  the  Medicaid  funds  spent  for  the  entire 
sample.  If  this  rate  exceeds  3  percent,  the  State  is  subject  to  a  re- 
duction in  Federal  matching  payments,  unless  the  Secretary  waives 
the  disallowance  because  the  State  has  made  a  good  faith  effort  to 
comply.  Expenditures  for  ambulatory  prenatal  care  to  pregnant 
women  during  a  presumptive  eligibility  period  are  excluded  from 
the  calculation  of  erroneous  payments. 

The  Committee  is  concerned  that  the  QC  process  has  had  an  in- 
advertent chilling  effect  on  the  ability  of  low-income  pregnant 
women  and  infants  to  establish  promptly  eligibility  for  Medicaid. 
As  currently  structured,  the  QC  process  focuses  on  penalizing 
States  for  extending  coverage  to  individuals  who  are  not  eligible. 
The  process  does  not  impose  penalties  for  erroneous  denials  of  cov- 
erage to  individuals  who  are  in  fact  eligible.  Thus,  States  have  a 
strong  incentive  to  establish  the  most  stringent,  time-consuming 
eligibility  determination  and  verification  procedures.  States  have 
no  incentive  to  correct  those  procedures  when  they  result  in  the 
delay  or  denial  of  coverage  to  individuals  who  are  in  fact  eligible. 

In  the  view  of  the  Committee,  payment  accuracy  is  an  important 
goal  of  the  Medicaid  program,  but  it  is  not  the  only  goal.  A  funda- 
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mental  purpose  of  Medicaid  is  to  improve  the  health  status  of  the 
poor  by  assuring  access  to  needed  health  care.  One  of  the  principal 
measures  of  health  status  is  infant  mortality.  The  Committee  is 
concerned  that  the  QC  process  may  be  deterring  States  from 
making  eligibility  determinations  in  a  timely  and  expeditious 
manner.  Unnecessarily  lengthy  eligibility  determination  proce- 
dures are  inconsistent  with  the  program's  objective  of  increasing 
access  by  low-income  pregnant  women  and  infants  to  needed  prena- 
tal, maternity,  and  well-child  services  in  a  timely  manner. 

The  Committee  bill  would  require  the  Secretary  to  report  to  Con- 
gress, by  not  later  than  July  1,  1991,  on  error  rates  by  the  States  in 
determining  Medicaid  eligibility  of  pregnant  women  and  infants.  In 
addition  to  information  from  the  current  QC  system,  the  report 
should  contain  information  on  the  extent  to  which  States  errone- 
ously deny  or  delay  eligibility  to  pregnant  women  and  infants  who 
are  in  fact  eligible  for  coverage.  The  report  should  also  include  rec- 
ommendations for  reducing  the  amount  of  time  required  by  States 
to  make  accurate  eligibility  determinations  with  respect  to  these 
populations.  To  reduce  the  adverse  incentives  of  the  QC  process 
while  the  Secretary  studies  this  issue,  the  Committee  bill  would  ex- 
clude from  the  calculation  of  error  rates  any  Medicaid  expendi- 
tures attributable  to  pregnant  women  and  infants  made  during  the 
period  beginning  on  July  1,  1989  and  ending  the  first  calendar 
quarter  begining  more  than  12  months  after  the  Secretary  submits 
the  report. 

PART  4 — NURSING  HOME  REFORM  PROVISIONS 

Section  4431 — Medicaid  nursing  home  reform 

(a)  Nurse  aide  training. — Under  the  Omnibus  Reconciliation  Act 
of  1986  (OBRA  '87),  effective  October  1,  1990,  all  nurse  aides  used 
by  nursing  facilities  participating  in  Medicaid  must  (1)  have  com- 
pleted, within  four  months,  a  training  and  competency  evaluation 
program  approved  by  the  State;  and  (2)  be  competent  to  provide 
nursing-related  services. 

OBRA  '87  required  the  Secretary  to  establish  requirements  for 
State  nurse  aide  training  and  competency  evaluation  programs  and 
State  nurse  aide  competency  evaluation  programs  by  September  1, 
1988.  Pending  the  publication  of  regulations  establishing  such  re- 
quirements, HCFA  issued  a  guidance  document,  effective  May  12, 
1989  (HCFA  Transmittal  No.  62,  Sections  2504-2512  (April  1989)), 
which  set  out  approval  criteria  for  the  States.  This  delay  resulted, 
in  some  instances,  in  States  postponing  either  the  development  of 
appropriate  training  and  evaluation  programs  or  the  approval  of 
qualified  training  and  evaluation  programs  that  were  already  in 
operation.  It  resulted,  too,  in  confusion  among  the  States,  nurse 
aides,  and  the  nursing  home  industry. 

On  March  23,  1990,  the  Secretary  issued  proposed  regulations  re- 
garding the  implementation  of  the  State  nurse  aide  training  and 
competency  evaluation  requirements  (55  Reg.  10938-10951).  Those 
proposals,  although  not  final,  have  also  caused  some  confusion  and 
created  some  difficulties  for  the  States,  nurse  aides,  and  the  nurs- 
ing home  industry  in  their  efforts  to  continue  to  carry  out  these 
requirements. 
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In  response  to  these  concerns,  the  Committee  bill  contains  a 
number  of  provisions  designed  to  clarify  the  structure  and  oper- 
ation of  the  OBRA  '87  nurse  aide  training  and  competency  evalua- 
tion requirements. 

(1)  No  compliance  actions  before  effective  date  of  guidelines. — In 
response  to  the  confusion  that  has  resulted  from  HCFA's  delay  in 
publishing  regulations  relating  to  nurse  aide  training  and  compe- 
tency evaluation  programs,  and  to  nurse  aide  competency  evalua- 
tion programs,  the  Committee  bill  prohibits  the  Secretary  from 
taking  any  compliance  action  against  any  State  that  has  made  a 
good  faith  effort,  prior  to  May  12,  1989  (the  effective  date  of 
HCFA's  interpretative  guildelines),  to  comply  with  these  OBRA  '87 
requirements.  Such  efforts  would  include  a  State's  approval  (prior 
to  May  12,  1989)  of  a  nurse  aide  training  and  competency  evalua- 
tion program  which  the  State  had  reasonably  believed,  at  the  time 
it  made  its  certification,  was  in  compliance  with  the  OBRA  '87  re- 
quirements. However,  for  periods  occurring  after  May  12,  1989,  and 
until  HHS  nurse  aide  training  regulations  are  effective,  the  Com- 
mittee intends  for  States  to  meet  fully,  the  requirements  of  the 
statute,  as  specified  in  HCFA's  May  1989  guidance  document  (as 
periodically  updated). 

In  providing  for  this  good  faith  exception,  the  Committee  empha- 
sizes that  the  Secretary's  past  failure  to  implement  the  OBRA  1987 
nurse  aide  training  and  competency  evaluation  provisions  through 
final  regulations,  while  regrettable,  should  not  be  construed  to  un- 
dermine the  validity  of  the  requirements  specified  in  HCFA's  May 
12,  1989,  interpretative  guidelines.  OBRA  1987  did  not  mandate 
that  the  Secretary  issue  such  regulations  and  explicity  did  not 
predicate  implementation  of  the  nurse  aide  training  and  competen- 
cy evaluation  requirements  upon  the  issuance  of  final  regulations. 

(2)  Clarification  of  grace  period  for  nurse  aide  training  of  individ- 
uals.— Under  OBRA  '87,  effective  October  1,  1990,  a  nursing  facility 
participating  in  Medicaid  may  not  use  (on  a  full-time,  temporary, 
per  diem,  or  other  basis)  any  individual  as  a  nurse  aide  for  more 
than  a  four-month  period  unless  the  individual  has  completed  an 
approved  nurse  aide  training  program  and  competency  evaluation 
program,  or  a  competency  evaluation  program,  and  is  determined 
to  be  competent  to  provide  nursing-related  services. 

The  Committee  bill  simply  clarifies  what  Congress  had  originally 
intended  in  enacting  the  OBRA  '87  requirements  relating  to  the 
use  of  nurse  aides:  no  individual  may  work  as  a  nurse  aide  for 
more  than  90  days  at  any  point  in  his  or  her  career  without  having 
completed  an  approved  nurse  aide  training  and  competency  evalua- 
tion program,  or  a  competency  evaluation  program,  and  without 
having  demonstrated  competency  to  provide  nursing  and  nursing- 
related  services.  This  requirement  applies  whether  such  an  individ- 
ual is  an  employee  of  a  nursing  facility  or  is  a  per  diem  worker 
from  an  agency  pool. 

For  example,  an  individual  may  perform  nurse  aide  work  as  an 
employee  of  nursing  facility  "A"  for  70  days,  then  quit  and  obtain 
employment  at  nursing  facility  "B".  Under  the  Committee's  bill,  it 
is  now  clear  that  this  individual  could  be  used  as  a  nurse  aide  at 
facility  "B"  (or  any  other  nursing  facility)  for  only  20  days  without 
having  completed  an  approved  training  and  competency  evaluation 
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program,  or  a  competency  evaluation  program,  and  without  having 
demonstrated  competency  to  provide  services.  Similarly,  an  individ- 
ual employed  by  an  agency  (or  as  an  independent  contractor)  who 
works  15  days  at  nursing  facility  "A",  15  days  at  nursing  facility 
"B",  15  days  at  nursing  facility  "C",  and  45  days  at  nursing  facility 
"D",  may  not  be  used  as  a  nurse  aide  by  any  other  nursing  facility 
until  he  or  she  has  completed  an  approved  training  and  competen- 
cy evaluation  program,  or  a  competency  evaluation  program,  and 
has  demonstrated  competency  to  provide  services. 

The  Committee  bill  includes  this  clarification  not  only  to  explain 
its  purpose  in  enacting  the  OBRA  '87  requirements  regarding  the 
use  of  nurse  aides,  but  also  to  stress  its  intent  that  the  90-day  ex- 
emption from  the  training  and  competency  evaluation  require- 
ments is  only  a  grace  period,  not  a  ' 'loophole' '  for  circumventing 
the  law. 

(3)  Clarification  of  Nurse  Aides  Not  Subject  to  Charges.— In  1989, 
Congress  amended  OBRA  '87  to  prohibit  the  imposition  on  nurse 
aides  of  any  charges  relating  to  either  nurse  training  and  compe- 
tency evaluation  programs,  or  to  competency  evaluation  programs 
(P.L.  101-239).  In  establishing  this  prohibition,  Congress  intended 
that  it  be  applied  with  respect  to  nurse  aides  who  were  already  em- 
ployed by  a  nursing  facility  or  who  already  had  an  employment  ar- 
rangement with  a  nursing  facility. 

It  is  the  Committee's  understanding,  however,  that  in  some 
States,  this  requirement  has  been  put  into  place  for  individuals 
who  have  been  enrolled  in  a  nurse  aide  training  program  (spon- 
sored by  a  community  college,  for  example),  but  who  have  not  yet 
sought  employment  in  a  nursing  facility.  While  such  individuals, 
after  the  completion  of  their  training  program,  may  chose  to  work 
as  a  nurse  aide  in  a  nursing  facility,  they  may  also  elect  to  find 
employment  in  another  type  of  health  care  setting  such  as  a  hospi- 
tal or  home  health  agency.  Congress  did  not  intend  in  1989  to  pro- 
hibit the  imposition  of  nurse  aide  training  and  competency  evalua- 
tion charges  and  costs  on  individuals  who  plan  to  work  in  settings 
other  than  a  nursing  facility. 

Thus,  the  Committee  bill  clarifies  that  the  prohibition  against 
nurse  aide  training  and  competency  evaluation  charges  is  applica- 
ble only  to  nurse  aides  who  are  employed  by  (or  who  have  entered 
into  an  employment  agreement  with)  a  nursing  facility.  The  Com- 
mittee notes  that  such  an  agreement  is  not  limited  to  a  formal 
written  employment  contract,  a  legal  arrangement  which  many 
nurse  aides  do  not  ususally  have  with  a  nursing  facility.  Rather,  in 
the  view  of  the  Committee,  any  written  or  oral  communication 
which  indicates  that  an  individual  is  to  work  as  a  nurse  aide  at  a 
specific  nursing  facility  would  constitute  such  an  employment 
agreement. 

(4)  Modification  of  nursing  facility  deficiency  standards. — Under 
OBRA  1987,  a  State-approved  nurse  aide  training  and  competency 
evaluation  program,  or  a  competency  evaluation  program,  may  not 
be  offered  by  or  in  a  nursing  facility  which,  within  the  previous 
two  years,  has  been  determined  to  be  out  of  compliance  with  the 
requirements  of  OBRA  1987  relating  to  the  provision  of  services 
(Section  1919(b)),  residents'  rights  (Section  1919(c)),  or  administra- 
tion (Section  1919(c)).  The  purpose  of  these  restrictions  is  to  prohib- 
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it  facilities  which  have  been  found  (within  a  two-year  period)  to  be 
deficient  in  meeting  the  requirements  of  OBRA  1987  that  concern 
resident  care,  from  training  those  who  are  responsible  for  provid- 
ing much  of  that  care. 

In  its  March  23,  1990  proposed  regulations,  HCFA  specified  that, 
under  this  statutory  restriction,  no  facility  that  has  been  found  out 
of  compliance  with  "any  of  the  requirements  for  participation  in 
part  483  subpart  B  [42  C.F.R.  483  relating  to  Requirements  for 
States  and  Long-Term  Care  Facilities]"  within  any  of  the  previous 
24  months  may  conduct  a  nurse  aide  training  and  competency  eval- 
uation program,  or  a  competency  evaluation  program  (55  Fed.  Reg. 
10949).  The  effect  of  this  proposed  regulation,  as  the  Committee  un- 
derstands it,  is  to  preclude  even  those  nursing  facilities  which  have 
committed  only  minor  infractions  of  the  OBRA  1987  requirements 
from  offering  training  and  competency  evaluation  programs. 

In  order  to  avoid  the  imposition  of  these  restrictions  in  such  cir- 
cumstances, the  Committee  bill  modifies  the  conditions  under 
which  a  nursing  facility  is  precluded  from  offering  a  nurse  aide 
training  and  competency  evaluation  program,  or  a  competency 
evaluation  program. 

Under  the  Committee  bill,  a  nursing  facility  is  prohibited  from 
conducting  any  such  program  if,  within  the  previous  two  years,  it 
has  operated  under  a  waiver  of  the  nurse  staffing  requirements  (es- 
tablished under  Section  1919(b)(4)(C)(ii)  or  has  been  subject  to  an 
extended  (or  partial  extended)  survey  (required  under  Section 
1919(g)(2)(B)). 

As  stated  in  the  Conference  Report  to  accompany  OBRA  1987, 
the  primary  purpose  of  the  nursing  home  reform  law  is  to  ensure 
that  nursing  facility  residents  receive  only  quality  care.  Thus,  in 
the  Committee's  view,  a  facility  that  has  been  found  to  have  pro- 
vided "substandard  care"  to  its  residents — the  standard  for  trigger- 
ing an  extended  or  partial  extended  survey  by  a  State — should  not 
be  permitted  to  train  and  evaluate  nurse  aides.  Such  a  facility  is 
clearly  not  the  appropriate  setting  for  training  nurse  aides  in  the 
proper  care  and  treatment  of  frail  and  disabled  residents. 

In  the  Committee's  view,  too,  a  facility  that  has  not  met  the 
OBRA  1987  nurse  staffing  requirements  should  not  be  allowed  to 
offer  nurse  aide  training  and  evaluation  programs.  Nurse  aides  are 
hired  to  assist  professional  nurses  in  providing  nursing  and  nurs- 
ing-related services  to  residents.  A  facility  which  has  no  profession- 
al nurses  on  staff  or  only  a  limited  number  (because  the  facility 
has  been  granted  a  waiver  of  all  or  part  of  the  nurse  staffing  re- 
quirements) is  not,  therefore,  an  appropriate  place  for  training 
nurse  aides  in  carrying  out  these  responsibilities. 

(5)  Clarification  of  State  responsibility  to  determine  competency. — 
Under  OBRA  1987,  States  are  specifically  required  to  make  deter- 
minations about  the  competency  of  individual  nurse  aides  to  pro- 
vide nursing  and  nursing-related  services.  OBRA  1987  also  specifi- 
cally prohibits  States  from  delegating  this  responsibility  to  a  nurs- 
ing facility.  It  has  come  to  the  attention  of  the  Committee,  howev- 
er, that  some  States  may  be  circumventing  this  prohibition  by  en- 
tering into  subcontracts  with  nursing  facilities  (or  entities  related 
to  nursing  facilities)  to  carry  out  the  States'  responsibility  to  make 
nurse  aide  competency  determinations.  Under  the  Committee  bill, 
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such  subcontracts  (or  any  other  legal  device  designed  to  relieve  a 
State  directly  or  indirectly  of  its  duty  to  conduct  nurse  aide  compe- 
tency evaluations),  are  specifically  prohibited. 

(6)  Effective  date. — All  of  the  amedments  made  with  respect  to 
the  OBRA  1987  nurse  aide  training  and  competency  evaluation  re- 
quirements are  to  take  effect  as  if  they  were  included  in  the  enact- 
ment of  OBRA  1987. 

(b)  Preadmission  screening  and  annual  resident  review. — The 
preadmission  screening  and  annual  resident  review  (PASARR) 
process  established  under  OBRA  '87  has  two  components:  (1)  pread- 
mission screening;  and  (2)  annual  resident  review.  This  process  is 
intended  to  prevent  the  inappropriate  placement  of  individuals 
with  mental  illness  or  mental  retardation  in  nursing  facilities.  It  is 
also  intended  to  ensure  that  Federal  funds  are  not  used  to  pay  for 
inappropriate  nursing  facility  care. 

Under  OBRA  1987,  prior  to  admission  to  a  nursing  facility, 
States  are  required  to  screen  all  individuals  (including  those  eligi- 
ble for  Medicare  and  those  using  private,  personal  funds  or  private 
long-term  care  insurance)  with  mental  illness  or  mental  retarda- 
tion to  determine  whether  they  require  the  level  of  services  provid- 
ed by  a  nursing  facility.  Effective  January  1,  1989,  nursing  facili- 
ties participating  in  Medicaid  may  not  admit  and  individual  with 
mental  illness  or  mental  retardation  who  has  been  determined  by 
the  State  not  to  require  such  care. 

OBRA  1987  also  requires  States  to  review  on  an  annual  basis,  all 
residents  (including  those  eligible  for  Medicare  and  those  using  pri- 
vate, personal  funds  or  private  long-term  care  insurance)  with 
mental  illness  or  mental  retardation  to  determine  whether  nursing 
facility  placement  continues  to  be  appropriate.  The  first  round  of 
these  annual  reviews  was  to  be  completed  by  April  1,  1990.  Individ- 
uals who  have  resided  in  nursing  facilities  for  less  than  30  months 
and  who  are  determined  not  require  nursing  facility  care  must  be 
discharged  in  an  orderly  manner.  The  Secretary  has  been  author- 
ized to  approve,  prior  to  April  1,  1989,  State  alternative  disposition 
plans  (ADPs)  for  the  implementation  of  these  requirements.  It  is 
the  Committee's  understanding  that  HCFA  has  approved  ADPs  for 
almost  all  50  States. 

The  law  exempts  individuals  with  a  primary  diagnosis  of  demen- 
tia (including  Alzheimer's  disease  or  a  related  disorder)  from  both 
components  of  the  PASARR  process. 

OBRA  1987  directed  the  Secretary  to  issue,  by  not  later  than  Oc- 
tober 1,  1988,  minimum  criteria  for  States  to  use  in  making 
PASARR  determinations.  Pending  final  regulations,  HCFA  issued 
a  series  of  draft  guidelines,  culminating  in  interim  guidelines,  ef- 
fective May  26,  1989  (HCFA  Transmittal  No.  42,  Sec.  4250-4253 
(May  1989))  for  States  to  use  in  implementing  these  requirements. 
In  some  instances,  this  delay  has  resulted  in  confusion  and  difficul- 
ty in  implementing  the  PASARR  requirements. 

On  March  23,  1990,  the  Secretary  issued  proposed  regulations  re- 
garding the  implementation  of  the  PASARR  requirements  (55  Fed. 
Reg.  10951-10981).  Those  proposals,  although  not  final,  have  also 
caused  some  confusion  and  creasted  some  difficulties  for  the  States 
and  the  nursing  home  industry  in  their  efforts  to  continue  to  carry 
out  these  requirements. 
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In  response  to  these  concerns,  the  Committee  bill  contains  a 
number  of  provisions  designed  to  clarify  the  structure  and  oper- 
ation of  the  PASARR  requirements.  The  Committee  emphasizes, 
however,  that  while  the  bill  makes  some  adjustments  in  the  OBRA 
1987  requirements,  it  has  not  changed  or  in  any  way  modified,  its 
view  on  the  need  for  these  provisions.  Indeed,  the  Committee  reaf- 
firms its  position  that  these  requirement  are  fundamental  for  the 
protection  of  individuals  with  mental  illness  or  mental  retardation 
against  inappropriate  institutionalization. 

The  Committee  notes  further  that,  despite  delays  in  the  Secre- 
tary's issuance  of  final  regulations,  the  implementation  of  the 
OBRA  1987  PASARR  requirements  is  already  well  underway  in  the 
States.  For  example,  in  a  June  1989  letter  to  the  Chairman  of  the 
Health  and  Environment  Subcommittee,  the  National  Mental 
Health  Association,  on  behalf  of  itself  and  seven  other  national  or- 
ganizations (including  the  National  Association  of  State  Mental 
Health  Program  Directors  and  the  National  Association  of  State 
Mental  Retardation  Program  Directors)  informed  the  Subcommit- 
tee that  many  individuals  have  already  been  through  the  screening 
process,  and  that  States  are  addressing  the  need  for  alternative 
community-based  services  for  those  found  not  to  need  nursing  facil- 
ity care.  These  organizations  conclude  that  "the  PASARR  process 
is  vitally  important  for  people  with  mental  retardation  and  related 
conditions  and  with  mental  illness".  The  Committee  agrees  and 
does  not  intend,  through  the  provisions  related  to  OBRA  1987 
PASARR  requirements  discussed  below,  to  disrupt,  delay,  or  inter- 
fere with  this  implementation  process  in  any  way. 

(1)  No  compliance  actions  before  effective  date  of  guidelines. — As 
noted  above,  OBRA  '87  directed  the  Secretary  to  issue,  by  not  later 
than  October  1,  1988,  minimum  criteria  for  States  to  use  in  making 
PASARR  determinations.  In  response  to  the  confusion  that  has  re- 
sulted from  HCFA's  delay  in  publishing  final  regulations  related  to 
the  PASARR  requirements,  the  Committee  bill  prohibits  the  Secre- 
tary from  taking  any  compliance  action  against  any  State  that  has 
made  a  good  faith  effort,  prior  to  May  26,  1989  (the  effective  date  of 
HCFA's  interpretive  guidelines),  to  comply  with  these  require- 
ments. However,  for  periods  occurring  after  May  26,  1989,  and 
until  final  PASARR  regulations  are  in  effect,  the  Committee  in- 
tends for  States  to  meet  fully,  the  OBRA  '87  PASARR  require- 
ments, as  specified  in  HCFA's  guidance  document  (as  periodically 
updated). 

In  providing  for  this  good  faith  exception,  the  Committee  empha- 
sizes that  the  Secretary's  past  failure  to  implement  the  OBRA  '87 
PASARR  provisions  through  regulation,  while  regrettably,  should 
not  be  constructed  to  undermine  the  validity  of  the  requirements 
specified  in  HCFA's  May  26,  1989,  interpretative  guidelines.  OBRA 
'87  did  not  mandate  that  the  Secretary  issue  regulations  and  ex- 
plicitly did  not  predicate  implementation  of  the  PASARR  require- 
ments upon  the  issuance  of  final  regulations. 

(2)  Clarification  with  respect  to  admissions  and  readmission  from 
a  hospital. — Under  OBRA  1987,  all  individuals  with  mental  illness 
or  mental  retardation  (with  the  exception  of  (1)  those  persons  with 
a  primary  diagnosis  of  dementia  (including  Alzheimer's  disease  or 
a  related  disorder)  and  (2)  those  persons  who  have  resided  in  a 
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nursing  facility  for  30  months  or  longer)  are  subject  to  the 
PASARR  requirements.  Since  the  preadmission  screening  require- 
ments were  put  into  place  on  January  1,  1989,  however,  the  com- 
mittee has  learned  that,  in  some  instances,  the  screening  process  is 
being  inappropriately  applied.  Thus,  the  Committee  bill  establishes 
two  exceptions  to  the  preadmission  screening  component  of  the 
PASARR  requirements.  No  changes  are  made,  however,  to  the 
annual  resident  review  component. 

The  first  exception  clarifies  that  nursing  facility  residents  (that 
is,  those  individuals  who  have  already  been  admitted  to  a  nursing 
facility)  who  are  being  readmitted  to  the  nursing  facility  after  a 
hospital  stay  are  not  subject  to  the  preadmission  screening  require- 
ments. Since  these  individuals  have  already  been  admitted  to  a 
nursing  facility  (and,  in  appropriate  cases,  have  already  met  the 
applicable  preadmission  screening  requirements),  it  was  never  in- 
tended for  such  individuals  to  undergo  a  second  screening  upon 
their  readmission  to  the  nursing  facility.  The  Committee  bill  makes 
this  explicit  in  the  law. 

The  second  exception  applies  to  individuals  who  seek  admission 
to  a  nursing  facility  directly  from  a  hospital  and  who  are  expected 
to  remain  in  the  facility  only  briefly.  Under  this  exemption,  and 
individual  (1)  who  is  admitted  to  a  nursing  facility  directly  from  a 
hospital  after  receiving  acute  inpatient  care  at  the  hospital;  (2)  who 
requires  nursing  facility  services  for  the  condition  for  which  he  or 
she  received  care  in  the  hospital;  and  (3)  whose  attending  physician 
has  certified,  before  admission  to  the  nursing  facility,  that  he  or 
she  is  likely  to  require  less  than  30  days  of  nursing  facility  services, 
is  not  subject  to  the  preadmission  screening  requirements.  Such  an 
individual  must  meet  all  three  of  these  conditions  in  order  to  be 
eligible  for  the  exemption.  Thus,  for  example,  an  individual  who 
has  been  hospitalized  with  a  stroke;  who  seeks  admission,  directly 
from  the  hospital,  to  a  nursing  facility  for  facility  services  required 
for  treating  the  effects  of  the  stroke;  and  who  is  certified  by  his  or 
her  physician  to  need  no  more  than  30  days  of  nursing  facility  care 
for  such  services,  is  not  required  to  undergo  a  preadmission  screen 
under  the  committee's  bill.  However,  should  this  individual  have  a 
mental  illness  or  mental  retardation  and  remain  in  the  nursing  fa- 
cility beyond  30  days,  he  or  she  is  still  subject  to  PASARR's  annual 
resident  review  process. 

(3)  Delay  in  application  to  private  pay  residents. — Under  OBRA 
1987,  both  components  of  the  PASARR  requirements — the  pread- 
mission screening  and  the  annual  resident  review — apply  to  all  in- 
dividuals with  mental  illness  or  mental  retardation  who  seek  ad- 
mission to  a  nursing  facility,  regardless  of  their  source  of  payment 
for  services.  The  Committee  bill  delays  the  application  of  each  of 
these  requirements  with  regard  to  so-called  ' 'private  pay"  individ- 
uals (that  is,  those  individuals  who,  at  the  time  of  their  admission, 
are  not  entitled  to  Medicaid  services)  until  they  establish  eligibility 
for  Medicaid.  If  a  private  pay  individual  never  qualifies  for  Medic- 
aid, these  requirements  would  not  apply. 

With  respect  to  the  application  of  the  preadmission  screening  re- 
quirements, the  Committee  bill  postpones  the  timing  of  the  screen- 
ing for  a  private  pay  individual  with  mental  illness  or  mental  re- 
tardation from  the  time  at  which  he  or  she  seeks  admission  to  a 
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nursing  facility  until  the  time  at  which  he  or  she  establishes  Med- 
icaid eligibility  for  nursing  facility  services.  At  that  juncture,  as 
the  Committee  bill  provides,  such  individual  must  undergo,  within 
a  24-hour  period,  a  preadmission  screening  (just  as  any  other  non- 
private  pay  person  is  required  to  do  in  order  to  be  admitted  to  a 
nursing  facility).  If  as  a  result  of  the  screening,  it  is  determined 
that  the  individual  does  not  require  nursing  facility  services,  the 
individual  cannot  remain  in,  or  be  admitted  to,  the  facility. 

With  respect  to  the  application  of  the  annual  resident  review  re- 
quirements, the  Committee  bill  also  postpones  the  timing  of  the 
review  for  a  private  pay  individual  with  mental  illness  or  mental 
retardation  until  the  time  at  which  the  individual  establishes  Med- 
icaid eligibility  for  nursing  facility  services.  Once  the  individual  be- 
comes Medicaid  eligible,  he  or  she  is  subject  to  a  resident  review  at 
least  once  a  year.  Again,  should  it  be  determined  on  the  basis  of 
such  review  that  the  individual  does  not  require  nursing  facility 
services,  the  current  annual  resident  review  requirements  are  to  be 
applied  and  the  individual  must  be  discharged  from  the  nursing  fa- 
cility (unless  he  or  she  has  resided  in  the  facility  for  30  months  or 
more). 

The  Committee  emphasizes  that  the  bill  delays  the  application  of 
OBRA  '87's  PASARR  requirements  to  private  pay  residents  until 
they  become  eligible  for  Medicaid.  It  does  not,  however,  exempt 
them  from  these  requirements  altogether  (unless  they  have  a  pri- 
mary diagnosis  of  dementia,  including  Alzheimer's  disease  or  a  re- 
lated disorder).  Thus,  the  Committee  reaffirms  its  conviction  that 
individuals  with  mental  illness  or  mental  retardation  who  do  not 
require  nursing  facility  services  should  not  reside  in  nursing  facili- 
ties. This  principle  applies  whether  an  individual  is  Medicaid  eligi- 
ble or  not. 

The  purpose  of  the  ORB  A  '87  PASARR  requirements  is  to  assure 
that  an  independent  determination  is  made  of  an  individual's  need 
for  institutional  placement.  The  Committee  bill  simply  postpones 
this  determination  until  the  point  at  which  the  individual  becomes 
eligible  for  Medicaid.  Thus,  unless  a  State  has  its  own  preadmission 
screening  and  resident  review  requirements,  individuals  would  be 
free  to  spend  their  own  resources  on  nursing  facility  care.  Howev- 
er, upon  qualifying  for  Medicaid,  an  individual  is  subject  to  the 
program's  interest  in  appropriate  placement  and  appropriate  ex- 
penditures of  funds,  and  must,  therefore,  undergo  the  PASARR 
process. 

In  light  of  these  modifications  to  the  PASARR  requirements,  the 
Committee  does  not  believe  it  is  appropriate  to  impose  sanctions  on 
those  States  which  have  failed,  since  January  1,  1989  (the  date  on 
which  PASARR's  preadmission  screening  component  went  into 
effect),  to  screen  private  pay  individuals  for  admission  to  a  nursing 
facility  participating  in  Medicaid.  Accordingly,  the  Committee  bill 
prohibits  the  Secretary  from  taking  such  actions  under  these  cir- 
cumstances. The  Secretary  must,  however,  impose  and  continue  to 
impose  sanctions  on  those  States  which  have  failed  to  demonstrate 
(to  the  satisfaction  of  the  Secretary)  that  they  have  made  a  good 
faith  effort  to  comply,  between  January  1  and  May  26,  1989  (the 
date  on  which  HCFA's  PASARR  interpretative  guidelines  went 
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into  effect),  with  all  other  PASARR  requirements  (see  Section 
4431(b)(1),  above). 

The  Committee  is  aware  that  a  number  of  States  have  developed 
their  own  preadmission  screening  programs  that  require  a  review 
of  all  individuals  who  seek  admission  to  a  nursing  facility  partici- 
pating in  Medicaid — regardless  of  their  source  of  payment.  The 
Committee^  in  including  the  provisions  described  above,  has  no  in- 
tention of  disruption  or  interfering  with  the  operation  of  such  pro- 
grams or  of  changing  such  programs'  standards  for  admitting,  re- 
taining, or  making  payment  for,  residents  of  nursing  facilities  par- 
ticipating in  Medicaid.  Thus,  the  Committee  bill  expressly  states 
that  these  changes  to  the  PASARR  provisions  of  OBRA  '87  are  not 
to  be  construed  as  prohibiting  States  from  developing  and  conduct- 
ing preadmission  screening  programs  which  screen  and  periodically 
review  all  applicants  and  residents  including  those  that  are  private 
pay. 

(4)  Denial  of  payments  for  certain  residents  not  requiring  nursing 
facility  services.—  Under  current  Medicaid  law,  no  Federal  match- 
ing payments  may  be  made  for  covered  services  which  are  not 
medically  necessary.  Such  services  include  those  provided  by  a 
nursing  facility. 

One  exception  to  this  principle  was  established  in  OBRA  1987.  It 
provides  that  individuals  with  mental  illness  or  mental  retardation 
who  have  resided  in  a  nursing  facility  for  30  months  or  more  may 
elect  to  remain  in  such  a  facility  even  though  they  do  not  require 
nursing  facility  services.  Under  these  circumstances,  a  State  cannot 
be  denied  Federal  matching  payments  for  reimbursement  to  a 
nursing  facility  for  any  services  provided  to  these  individuals. 

The  Committee  bill  simply  clarifies  that  (with  the  exception  of 
those  residents  who  meet  the  requirements  of  the  30-month  rule 
described  above),  no  Federal  Medicaid  matching  funds  are  available 
for  nursing  facility  care  furnished  to  any  individual  who  does  not 
require  the  level  of  services  provided  by  a  nursing  facility. 

The  Committee  recognizes  that,  under  current  law,  some  persons 
who  are  eligible  for  Medicaid  are  not  subject  to  the  OBRA  1987 
preadmission  and  annual  resident  review  determinations  which  in- 
dicate whether  individuals  require  the  levelk  of  services  provided 
by  a  nursing  facility.  The  Committee  expects,  however,  that  with 
respect  to  these  individuals,  States  will  use  other  utilization  review 
methods  designed  to  assure  that  Federal  Medicaid  matching  funds 
are  not  paying  for  nursing  facility  services  that  are  not  required. 

(5)  No  Delegation  of  authority  to  conduct  screening  and  reviews. — 
Under  OBRA  1987,  State  mental  health  and  mental  retardation  au- 
thorities are  required  to  conduct  both  components  of  the  PASARR 
process  and  to  make  independent  determinations  about  the  nursing 
facility  needs  of  individuals  with  mental  illness  or  mental  retarda- 
tion. Although  OBRA  1987  did  not  specifically  prohibit  States  from 
delegating  these  responsibilities  to  nursing  facilities  themselves,  it 
was  never  the  law's  intention  to  allow  facilities  to  be  able  to  con- 
duct these  activities.  Since  nursing  facilities  have  a  direct  interest 
in  the  eligibility  determinations  that  are  to  be  made  for  those  indi- 
viduals subject  to  the  PASARR  requirements,  there  is  a  potential 
conflict  of  interest  in  permitting  them  to  make  these  determina- 
tions. Thus,  it  was  the  Committee's  view  in  1987 — as  it  is  today — to 
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prohibit  nursing  facilities  (or  any  of  their  related  entities)  to  par- 
ticipate, in  any  way,  in  the  PASARR  process. 

It  has  come  to  the  attention  of  the  Committee,  however,  that 
some  State  mental  health  and  mental  retardation  agencies  (or 
other  appropriate  State  authorities)  may  be  circumventing  the 
intnet  of  OBRA  1987  that  PASARR  determinations  be  made  inde- 
pendent of  a  nursing  facility  by  entering  into  subcontracts  with 
nursing  facilities  (or  related  entities)  to  carry  out  the  State's  re- 
sponsibility with  respect  to  the' PASARR  requirements.  Under  the 
Committee  bill,  such  subcontracts  (or  any  other  legal  device  de- 
signed to  relieve  a  State  directly  or  indirectly  of  its  duty  to  perform 
the  PASARR  requirements),  are  specifically  prohibited. 

(6)  Annual  reports— OBRA  1987  authorized  the  Secretary  to  ap- 
prove, prior  to  April  1,  1989,  State  alternative  deposition  plans 
(ADPs)  designed  to  relocate  nursing  facility  residents  determined 
under  PASARR's  annual  resident  review  component,  to  require 
"specialized  services"  (see  Section  4431(b)(9)  below),  but  not  to  re- 
quire the  level  of  services  provided  by  a  nursing  facility.  Such 
plans  have  been  approved  by  the  Secretary  for  almost  all  50  States. 
Under  the  Committee  bill,  each  of  these  States  is  required  to  report 
to  the  Secretary,  on  an  annual  basis,  on  the  number  and  disposi- 
tion of  the  nursing  facility  residents  covered  under  the  State  ADP. 
In  meeting  this  requirement,  the  Committee  intends  that  the  Sec- 
retary require  States  with  ADPs  in  effect  to  provide  information  on 
the  age  of  each  individual  covered  under  a  State's  ADP,  the  type  or 
types  of  1 'specialized  services"  required  by  each  such  individual, 
and  the  type  of  facility  or  community  setting  to  which  each  such 
individual  has  been  (or  will  be)  relocated. 

OBRA  1987  also  requires  that  the  Secretary  report  to  Congress, 
on  an  annual  basis,  on  the  extent  of  nursing  facility  compliance 
with  the  requirements  of  OBRA  1987  and  on  the  number  and  type 
of  Federal  and  State  enforcement  actions  taken  under  the  law.  The 
Committee  bill  provides  that  the  Secretary's  annual  report  also  in- 
clude a  summary  of  the  States'  information  (as  specified  above)  on 
approved  ADPs. 

(7)  Revision  of  alternative  disposition  plans. — OBRA  1987  does 
not  provide  for  any  revisions  in  a  State's  alternative  disposition 
plan  (ADP)  once  it  has  been  approved  by  the  Secretary.  Under  the 
Committee  bill,  subject  to  the  approval  of  the  Secretary,  a  State 
with  an  approved  ADP  is  authorized  to  revise  or  amend,  before  Oc- 
tober 1,  1991,  its  approved  ADP.  The  Secretary  may  approve  such  a 
revision  or  amendment,  however,  only  if  the  revised  agreement 
provides  that  all  residents  covered  under  the  agreement  who  doi 
not  require  nursing  facility  services,  are  discharged  from  the  facili- 
ty no  later  than  April  1,  1994  (five  years  after  the  initial  deadline 
for  filing  ADPs).  Thus,  the  Committee  bill  gives  States  the  opportu- 
nity to  revise  their  approved  ADPs  in  light  of  the  information  re- 
sulting from  the  initial  sets  of  annual  resident  reviews. 

(8)  Definition  of  "mentally  ill. " — In  establishing  the  require- 
ments for  those  individuals  who  are  subject  to  the  PASARR  proc- 
ess, OBRA  1987  defined  '  'mentally  ill"  individuals  to  include  those 
"with  a  primary  or  secondary  diagnosis  of  mental  disorder  (as  de- 
fined in  the  Diagnostic  and  Statistical  Manual  of  Mental  Disorders, 
3rd  edition  [DMS  III])"  and  to  exclude  those  with  a  "primary  diag- 
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nosis  of  dementia  (including  Alzheimer's  disease  or  a  related  disor- 
der)''. At  the  time  this  definition  was  developed  and  adotped  by  the 
Coingress,  there  was  general  agreement  that  a  reference  to  DSM- 
III  was  the  most  appropriate  and  the  most  widely  recognized  way 
to  identify  the  population  at  risk  of  in  appropriate  institutionaliza- 
tion. 

Because  of  its  very  breadth,  however,  much  confusion  has  arisen 
over  the  implementation  of  definition  of  the  term  ■  'mentally  ill". 
To  avoid  any  further  difficulties,  the  Committee  bill  modifies  the 
definition  of  mental  illness  from  "a  primary  or  secondary  diagnosis 
of  mental  disorder  (as  defined  in  DSM-III)"  to  a  ' 'serious  mental 
illness  as  defined  by  the  Secretary."  In  developing  this  definition, 
however,  the  Committee  intends  that  the  Secretary  refer  to  the 
term  "serious  mental  illness"  as  that  term  is  defined  and  used  in 
the  Community  Support  Program  operated  under  the  National  In- 
stitute of  Mental  Health. 

The  Committee  notes  that  in  making  this  modification,  there  is 
no  intention  to  include  any  changes  to  that  part  of  the  OBRA  '87 
definition  of  mental  illness  which  excludes  individuals  with  "a  pri- 
mary diagnosis  of  dementia  (including  Alzheimer's  disease  or  a  re- 
lated disorder)".  Such  individuals  remain  exempt  from  both  aspects 
of  the  PASARR  process. 

(9)  Substitution  of  "specialized  services"  for  "active  treatment" — 
Under  OBRA  '87,  State  mental  health  and  mental  retardation  au- 
thorities are  not  only  required  to  determine  if  an  individual  with 
mental  illness  or  mental  retardation  requires  the  level  of  services 
provided  by  a  nursing  facility;  such  authorities  are  also  required  to 
determine  if  these  individuals  require  "active  treatment"  for  these 
conditions.  OBRA  1987  defined  the  term  "active  treatment"  to 
have  as  its  meaning,  a  definition  developed  by  the  Secretary.  How- 
ever, the  law  specifically  excluded  from  such  a  definition,  those 
services  within  the  scope  of  services  that  a  nursing  facility  must 
provide  or  arrange  for  its  residents  under  the  OBRA  '87  require- 
ments relating  to  the  provision  of  services  and  activities. 

In  response  to  some  confusion  that  has  arisen  over  the  develop- 
ment of  an  appropriate  definition  of  this  term,  the  Committee  bill 
clarifies,  that  for  the  purposes  of  meeting  the  OBRA  '87  PASARR 
requirements,  the  term  "active  treatment"  does  not  necessarily 
have  the  same  meaning  as  it  does  for  the  purposes  of  meeting  the 
Medicaid  requirements  for  intermediate  care  facilities  for  the  men- 
tally retarded  (ICF/MR).  Thus,  the  Committee  bill  substitutes  the 
term  "specialized  services"  for  the  term  "active  treatment".  As 
under  current  law,  the  term  "specialized  services"  is  to  be  defined 
by  the  Secretary.  And  like  current  law,  the  Secretary  cannot  define 
"specialized  services"  to  include  those  services  within  the  scope  of 
services  that  a  nursing  facility  must  provide  or  arrange  for  its  resi- 
dents under  the  OBRA  '87  requirements  relating  to  the  provision 
of  services  and  activities. 

(10)  Effective  dates. — The  Committee  bill  provides  that,  with 
some  exceptions  to  Section  4431(b),  all  of  the  amendments  with  re- 
spect to  the  OBRA  '87  PASARR  requirements  are  to  take  effect  as 
if  they  were  included  in  the  enactment  of  OBRA  '87.  With  respect 
to  the  amendments  made  under  Section  4431(b)(3)  (relating  to  delay 
in  application  to  private  pay  residents);  Section  4431(b)(5)  (relating 
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to  no  delegation  of  authority  to  conduct  screening  and  reviews); 
Section  4431(b)(7)  (relating  to  revision  of  alternative  disposition 
plans);  and  section  4431(b)(9)  (relating  to  substitution  of '  'specialized 
services"  for  "active  treatment"),  the  bill  provides  that  these  modi- 
fications are  to  take  effect  on  the  date  of  the  enactment  of  this  Act, 
without  regard  to  whether  or  not  regulations  to  implement  these 
modifications  have  been  promulgated  by  the  Secretary. 

(c)  Enforcement  process. — OBRA  '87  established  an  improved  en- 
forcement process  under  which  specified  remedies  are  to  be  im- 
posed on  nursing  facilities  found  out  of  compliance  with  the  OBRA 
'87  requirements.  Among  the  remedies  that  States  are  required  to 
have  in  place  for  this  purpose  are  civil  money  penalties,  denial  of 
Medicaid  payments,  the  appointment  of  temporary  management, 
and  the  authority  to  close  a  nursing  facility  or  to  have  its  residents 
transferred  to  another  facility. 

Under  OBRA  1987,  the  Secretary  was  required  to  provide  guid- 
ance to  the  States,  by  regulation,  on  the  establishment  of  these 
remedies  under  State  law  (whether  by  statute  or  regulation)  by  not 
later  than  October  1,  1988.  The  States,  in  turn,  were  required  to 
have  these  remedies  in  place  by  October  1,  1989.  OBRA  '87  explicit- 
ly did  not,  however,  predicate  implementation  of  these  State  reme- 
dies upon  the  issuance  of  final  regulations. 

To  date,  so  regulations  have  been  promulgated  by  the  Secretary 
with  respect  to  the  OBRA  '87  enforcement  process.  Nor  has  any 
guidance  been  provided  by  HCFA  to  the  States  on  the  implementa- 
tion of  this  process. 

In  response  the  confusion  that  has  resulted  from  the  Secretary's 
delay  in  publishing  regulations  relating  to  the  establishment  of 
remedies,  the  Committee  bill  prohibits  the  Secretary  from  taking 
any  compliance  action  against  any  State  that  has  made  a  good 
faith  effort,  prior  to  the  effective  date  of  guidelines  issued  by  the 
Secretary  on  such  remedies,  to  comply  with  the  OBRA  '87  enforce- 
ment requirements. 

In  providing  for  this  good  faith  exception,  however,  the  Commit- 
tee emphasizes  that  the  Secretary's  past  failure  to  implement  the 
OBRA  '87  enforcement  provisions  through  regulation,  while  regret- 
table, should  not  be  construed  to  undermine  the  validity  of  those 
provisions.  OBRA  '87  explicitly  did  not  predicate  implementation  of 
the  enforcement  process  requirements  upon  the  issuance  of  final 
regulations.  States  are  still  required,  therefore,  to  establish  reme- 
dies in  law  and  to  impose  them  on  non-complying  nursing  facilities 
in  accordance  with  the  enforcement  provisions  of  OBRA  '87. 

(d)  Supervision  of  health  care  of  residents  of  nursing  facilities  by 
nurse  practitioners  and  clinical  nurse  specialists  acting  in  collabo- 
ration with  physicians. — Under  OBRA  '87,  nursing  facilities  must 
require  that  the  health  care  of  every  resident  be  provided  under 
the  provision  of  a  physician.  Under  HCFA's  February  2,  1989  final 
rule  with  comment  (which  became  effective  October  1,  1990),  such 
supervision  includes  periodic  visits  by  a  physician  to  each  nursing 
facility  resident  (54  Fed.  Reg.  5368).  The  Committee  bill  makes 
minor  modifications  to  these  requirements. 

(1)  In  general. — Current  Medicaid  law  allows  States  to  pay  for 
care  provided  by  licensed  practitioners,  including  nurse  practition- 
ers and  clinical  nurse  specialists,  within  the  scope  of  their  practice 
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as  defined  by  State  law.  The  Committee  bill  gives  the  States  the 
option  of  paying  nurse  practitioners  or  clinical  nurse  specialists, 
working  in  collaboration  with  a  physician,  to  conduct  the  periodic 
visits  to  nursing  facility  residents  required  under  OBRA  '87.  States 
may  exercise  this  option,  however,  only  with  respect  to  a  nurse 
practitioner  or  clinical  nurse  specialist  who  is  not  an  employee  of 
the  facility  in  which  the  resident  being  visited,  resides. 

The  Committee  notes  that  in  establishing  this  option,  it  does  not 
intend  to  restrict  in  any  way  the  right  of  nursing  facility  residents 
to  choose  a  personal  attending  physician,  or  the  freedom  of  Medic- 
aid beneficiaries  to  choose  a  nurse  practitioner  or  clinical  nurse 
specialist. 

(2)  Effective  Date— This  option  is  to  take  effect  October  1,  1990 
without  regard  to  whether  or  not  final  regulations  to  carry  out  the 
option  have  been  promulgated  by  the  Secretary. 

(e)  Other  amendments 

(1)  Assurance  of  appropriate  payment  amounts. — As  this  Commit- 
tee recognized  in  the  report  to  accompany  the  House  Budget  Com- 
mittee's 1987  Budget  Reconciliation  Amendments,  quality  nursing 
home  care  is  not  without  cost  (H.  Rept.  100-391,  p.  463).  The  Com- 
mittee anticipated  then — as  it  does  today — that  a  number  of  the  re- 
forms contained  within  OBRA  1987  will  entail  additional  costs  of 
operation  for  nursing  facilities  participating  in  Medicaid. 

In  order  to  assure  that  Medicaid  State  payment  rates  allow  for 
these  additional  costs,  OBRA  1987  requires  that,  for  those  Medicaid 
nursing  facilities  in  compliance  with  the  law,  such  rates  must  take 
into  account  the  costs  of  meeting  the  statute's  requirements  relat- 
ing to  the  provision  of  services,  residents'  rights,  and  administra- 
tion. To  ensure  that  State  Medicaid  payments  actually  take  these 
costs  into  consideration,  OBRA  1987  also  requires  that  each  State 
submit  to  the  Secretary  (by  April  1  of  each  fiscal  year),  a  State 
plan  amendment  to  provide  for  an  appropriate  adjustment  in  pay- 
ment amounts  for  nursing  facility  services  furnished  on  or  after 
October  1,  1990.  The  Secretary  is  required  to  review  and  approve  or 
disapprove  each  such  amendment  by  September  30  of  the  fiscal 
year  concerned.  The  failure  of  the  Secretary  to  approve  an  amend- 
ment, however,  does  not  relieve  either  the  State  or  any  nursing  fa- 
cility of  the  obligation  to  comply  with  requirements  of  OBRA  1987. 

The  Committee  bill  clarifies  that  State  Medicaid  plan  amend- 
ments must  include  a  detailed  description  of  the  State  methodology 
used  in  determining  the  appropriate  adjustment  in  the  payment 
amounts  for  nursing  facility  services.  In  addition,  the  bill  specifies 
that  these  costs  include  the  costs  of  services  required  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and  psychosocial 
well-being  of  each  resident. 

(3)  Disclosure  of  Information  of  Quality  Assessment  and  Assur- 
ance Committees. — Under  OBRA  1987,  nursing  facilities  must  es- 
tablish and  maintain  a  quality  assessment  and  assurance  commit- 
tee designed  to  (1)  identify  quality  assessment  and  assurance  issues 
and  (2)  develop  and  implement  appropriate  plans  of  action  to  cor- 
rect those  quality  deficiencies  which  have  been  identified.  The 
Committee  bill  clarifies  that  the  internal  records  of  these  commit- 
tees are  subject  to  disclosure  only  for  the  purpose  of  determining 
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whether  or  not  such  a  committee  is  meeting  its  statutory  obliga- 
tions, and,  in  turn,  of  determining  whether  a  nursing  facility  is  in 
compliance  with  this  OBRA  1987  requirement. 

(3)  Period  for  Resident  Assessment. — OBRA  1987  requires  that  a 
nursing  facility  conduct  a  standardized,  reproducible  assessment  of 
each  resident's  functional  capacity  which  describes  the  resident's 
capability  to  perform  daily  life  functions  as  well  as  any  significant 
impairments  in  the  resident's  functional  capacity.  Such  an  assess- 
ment is  to  be  performed  no  later  than  four  days  after  the  resident's 
admission.  The  Committee  bill  extends  this  period  to  14  days. 

(4)  Clarification  of  responsibility  for  services  for  mentally  ill  and 
mentally  retarded  residents. — Under  OBRA  1987,  a  nursing  facility 
must  provide  services  and  activities  to  attain  or  maintain  the  high- 
est practicable  physical,  mental,  and  psychosocial  well-being  of 
each  resident  in  accordance  with  a  written  plan  of  care.  In  the  case 
of  a  resident  with  mental  illness  or  mental  retardation,  however, 
the  provision  of,  or  the  arrangement  for,  some  of  these  services 
(such  as  "specialized  services"  as  discussed  in  section  4431(b)(9), 
above)  may  be  the  responsibility  or  obligation  of  the  State,  not  of 
the  nursing  facility. 

The  Committee  bill  simply  clarifies  the  lines  of  responsibility  for 
those  residents  with  mental  illness  or  mental  retardation.  Thus,  for 
those  treatments  or  services  which  are  required  by  an  individual 
with  mental  illness  or  mental  retardation  and  which  the  States  do 
not  provide  or  arrange  for  (or  is  not  required  to  provide  or  make 
arrangements  for),  the  nursing  facility  itself  must  provide  (or  ar- 
range for  the  provision  of)  such  services. 

(5)  Clarification  of  extent  of  State  waiver  authority. — Under 
OBRA  1987,  effective  October  1,  1990,  a  nursing  facility  (1)  must 
provide  24-hour  licensed  nursing  services  which  are  sufficient  to 
meet  the  needs  of  its  residents  and  (2)  must  use  the  services  of  a 
registered  professional  nurse  for  at  least  eight  consecutive  hours  a 
day,  seven  days  a  week.  A  State  may  waive  these  requirements, 
however,  with  respect  to  a  particular  facility,  if  certain  specified 
conditions  are  met. 

In  its  February  2,  1989  final  rule  with  comment  (which  became 
effective  on  October  1,  1990),  HCFA  set  forth  its  explanation  as  to 
how  a  State  may  exercise  this  nurse  staffing  waiver  authority.  In 
that  rule,  HCFA  states  that  a  nursing  facility  may  request  a 
waiver  from  either  the  licensed  nurse  staffing  requirement  or  the 
registered  nurse  staffing  requirement  (54  Fed.  Reg.  5367).  As  the 
Committee  understands  it,  this  pronouncement  has  been  interpret- 
ed to  mean  that  a  nursing  facility,  if  it  wishes  to  seek  a  waiver, 
must  request  that  the  entire  licensed  nurse  staffing  requirement  be 
waived  or  that  the  entire  registered  nurse  staffing  requirement  be 
waived;  nothing  less  than  a  total  waiver  of  either  requirement,  and 
nothing  more  than  a  total  waiver  of  only  one  requirement,  is  to  be 
considered. 

In  the  Committee's  view,  such  an  interpretation  is  not  in  keeping 
with  the  intent  of  the  OBRA  1987  nurse  staffing  waiver  authority. 
As  enacted,  the  intent  of  this  waiver  authority  was  to  allow  States 
to  waive  the  nursing  staffing  requirements  only  to  the  extent  that 
a  facility  is  unable  to  meet  them.  It  was  never  the  intent  of  this 
authority  to  allow  a  State  to  waive  completely  either  the  licensed 
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nurse  staffing  requirement  or  the  registered  nurse  staffing  require- 
ment if  a  nursing  facility  could  comply  with  either  requirement  in 
part.  Nor  was  it  the  intent  of  this  authority  to  limit  a  State's  abili- 
ty to  waive  both  requirements  (or  parts  thereof)  with  respect  to  a 
particular  nursing  facility  if  the  State  has  made  a  determination 
that  the  OBRA  1987  conditions  for  granting  a  waiver  have  been 
met. 

In  order  to  clarify  this  intent,  the  Committee  bill  modifies  the 
nurse  staffing  waiver  authority  to  provide  that  a  State  may  grant  a 
waiver  of  the  OBRA  1987  nurse  staffing  requirements  (both  the  li- 
censed nurse  staffing  requirement  and  the  registered  nurse  staffing 
requirement)  to  a  nursing  facility  only  to  the  extent  that  the  facili- 
ty is  unable  to  meet  those  requirements.  Thus,  a  nursing  facility 
may  seek  a  waiver  from  the  State  for  all  or  part  of  either  nurse 
staffing  requirement  or  for  all  or  part  of  both  such  requirements. 
For  example,  a  nursing  facility  which  is  able  to  employ  a  registered 
nurse  for  eight  consecutive  hours  a  day,  five  days  a  week  (but  not 
seven),  may  request  a  waiver  of  the  registered  nurse  staffing  re- 
quirement for  two  days  a  week.  Similarly,  a  nursing  facility  which 
is  able  to  provide  licensed  nursing  services  16  hours  a  day  (but  not 
24),  seven  days  a  week,  may  request  a  waiver  of  the  licensed  nurse 
staffing  requirement  for  eight  hours  a  day,  seven  days  a  week.  And 
a  nursing  facility  which  is  able  to  provide  licensed  nursing  services 
eight  hours  a  day  (but  not  24),  seven  days  a  week,  and  is  also  able 
to  employ  a  registered  nurse  for  eight  consecutive  hours  a  day,  five 
days  a  week  (but  not  seven),  may  request  a  waiver  of  the  licensed 
nurse  staffing  requirement  for  16  hours  a  day,  seven  days  a  week 
as  well  as  a  waiver  of  the  registered  nurse  staffing  requirement  for 
two  days  a  week. 

As  required  under  the  current  waiver  authority,  however,  a 
State  may  not  grant  any  nurse  staffing  waiver  unless  the  State  has 
made  a  determination  that  the  conditions  specified  in  such  author- 
ity have  been  met.  Moreover,  in  granting  any  such  waiver,  a  State 
may  require  a  nursing  facility  to  use  other  qualified,  licensed  per- 
sonnel. 

The  Committee  notes  that  the  clarifications  made  by  the  Com- 
mittee bill  do  not  in  any  way  change  the  requirements  under  cur- 
rent Medicaid  law  regarding  reductions  in  payments  to  nursing  fa- 
cilities which  have  been  granted  a  waiver  of  the  OBRA  '87  nurse 
staffing  requirements.  Under  Section  1902(a)(13)(A),  Federal  Medic- 
aid payments  to  any  nursing  facility  that  has  received  such  a 
waiver  must  be  reduced  (relative  to  payments  made  to  a  compara- 
ble nursing  facility  that  is  in  compliance  with  the  nurse  staffing 
requirements)  to  take  into  account  the  waivered  facility's  lower 
costs.  Thus,  Federal  Medicaid  payments  to  any  nursing  facility 
which  operates  under  any  nurse  staffing  waiver  are  to  be  decreased 
to  the  extent  the  waiver  results  in  a  reduction  of  the  costs  of  such 
a  facility 

(6)  Clarification  of  definition  of  "nurse  aide." — OBRA  1987  speci- 
fies those  individuals  who  are  subject  to  the  nurse  aid  training  and 
competency  evaluation  requirements  to  include  any  individual  who 
provides  nursing  or  nursing-related  services  to  residents  in  a  nurs- 
ing facility.  The  Committee  bill  clarifies  that  such  individuals  do 
not  include  registered  dieticians. 
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(7)  Clarification  of  requirements  for  social  services. — Under 
OBRA  1987,  a  nursing  facility  with  more  than  120  beds  is  required 
to  have  at  least  one  social  worker  (with  at  least  a  bachelor's  degree 
in  social  work  or  similar  professional  qualifications)  employed  full- 
time  to  provide  (or  to  assure  the  provision  of)  social  services  to  the 
residents  of  the  facility.  The  Committee  bill  modifies  this  require- 
ment to  allow  such  a  facility  to  employ  instead  (on  a  full-time 
basis)  at  least  one  individual  who  is  provided  with  on-going  consul- 
tation and  assistance  in  providing  social  services  by  a  social  worker 
who  has  at  least  a  bachelor's  degree  in  social  work  or  similar  pro- 
fessional qualifications. 

(8)  Charges  applicable  in  cases  of  certain  medicaid-eligible  indi- 
viduals.— Under  current  law,  providers  pariticpating  in  Medicaid, 
including  nursing  facilities,  must  accept  payment  made  by  the 
State  on  behalf  of  eligible  beneficiaries  as  payment  in  full.  The 
only  exception  to  this  is  that  providers  may  collect  nominal  cost- 
sharing  obligations  which  the  State  is  allowed  to  impose  on  certain 
classes  of  beneficiaries;  however,  eligible  residents  in  nursing  facili- 
ties who  are  required  to  apply  most  of  this  income  to  the  cost  of 
care  are  not  subject  to  cost-sharing.  The  purpose  of  this  mandatory 
assignment  requirement  is  to  protect  low-income  individuals  from 
excess  provider  charges. 

There  are  circumstances  in  which,  under  curret  law,  a  State  may 
not  actually  be  making  payments  to  a  nursing  home  on  behalf  of  a 
resident  who  is  eligible  for  Medicaid.  For  example,  a  nursing  home 
resident  may  be  receiving  Veterans'  Administration  aid  and  at- 
tendance payments.  In  a  State  which  covers  institutionalized  indi- 
viduals with  incomes  below  300  percent  of  the  SSI  benefits  level, 
these  payments  are  not  taken  into  account  in  determining  initial 
eligibility  for  Medicaid.  However,  these  payments  are  considered  in 
determining  post-eligibility,  the  amount  of  an  individual's  monthly 
income  that  is  available  to  be  applied  to  the  cost  of  care. 

Assume  a  State  which  sets  its  300  percent  eligibility  threshold  at 
$1,104  per  month  and  which  pays  for  nursing  facility  care  at  $1,165 
per  month  (an  intermediate  care  facility  or  "ICF"  rate  of  $38.83 
per  day).  If  a  resident  has  a  monthly  income  of  $2,250,  of  which 
$150  is  Veterans'  aid  and  attendance  benefits,  then  the  resident 
will  be  eligible  for  Medicaid  ($1,100  is  lower  than  the  $1,104  income 
threshold),  but  the  State  will  not  actually  make  any  payment 
($1,250,  less  a  $30  personal  needs  allowance,  leaves  $1,220,  which 
exceeds  the  cost  of  care  to  the  State  of  $1,165).  It  is  the  understand- 
ing of  the  Committee  that,  in  such  circumstances,  nursing  facilities 
have  charged  these  residents  at  "private  pay"  rates  which  are  sig- 
nificantly higher  than  the  Medicaid  payment  levels,  even  though 
these  residents  are  Medicaid  eligible. 

The  Committee  bill  clarifies  that,  in  such  cases,  nursing  facilities 
may  not  charge  more  than  the  rate  which  the  State  has  established 
under  its  Medicaid  plan.  The  Committee  bill  prohibits  a  nursing  fa- 
cility participating  in  Medicare  from  imposing  charges  for  Medic- 
aid-eligible  individuals  for  covered  services  that  exceed  the  pay- 
ment amounts  established  by  the  State  for  those  services.  This  pro- 
hibition specifically  applies  in  situations  where  the  State  is  not 
making  any  payment  to  a  nursing  facility  on  behalf  of  a  Medicaid- 
eligible  resident  because  the  individual's  post-eligibility  income  ex- 


124 


ceeds  the  payment  amounts  established  under  the  State  Medicaid 
plan. 

(9)  Residents'  rights  to  refuse  intra-facility  transfers  to  move  the 
resident  to  a  medicare-qualified  portion. — Under  current  law,  a 
resident  can  be  transferred  or  discharged  within  a  nursing  facility 
".  .  .  only  for  medical  reasons  or  for  his  welfare  or  that  of  other 
patients  or  for  non-payment  of  his  stay  .  .  .  and  [only  if  he  is]  given 
reasonable  advance  notice  to  ensure  orderly  transfer  or  discharge 
and  such  actions  are  documented  in  his  medical  record"  (42  C.F.R. 
405.1121(k)(4)).  Under  this  rule,  the  involuntary  transfer  of  "dually- 
eligible  residents"  (individuals  who  are  eligible  for  both  Medicare 
and  Medicaid)  for  the  sole  purpose  of  taking  advantage  of  a  higher 
reimbursement  rate  that  is  most  often  paid  for  the  Medicare 
skilled  nursing  facility  (SNF)  benefit  is  clearly  prohibited.  Nonethe- 
less, in  response  to  the  expanded  Medicare  SNF  benefit  that  was 
established  (and  later  repealed)  under  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (P.L.  100-360),  a  number  of  nursing  facilities 
were  reported  to  have  involuntarily  transferred  or  relocated  their 
dually-eligible  residents  from  their  Medicaid-certified  beds  to  their 
Medicare-certified  beds  for  just  this  purpose.  Such  transfers  led  to 
confusion,  depression,  and  loneliness  among  the  residents  affected. 

At  the  time  of  these  reports,  HCFA  contacted  all  nursing  home 
administrators  whose  facilities  are  certified  under  either  Medicare 
or  Medicaid,  or  under  both  programs  to  reiterate  its  position  on  the 
transfer  of  nursing  facility  residents.  In  its  June  12,  1989  letter  to 
these  administrators,  HCFA  stated: 

It  is  clear  that  an  individual  cannot  be  moved  except  for 
medical  reasons  or  non-payment.  With  respect  to  non-payment 
under  Medicare  or  Medicaid,  you  should  be  aware  that  an  indi- 
vidual cannot  simply  be  moved  from  either  a  Medicare  bed  or 
from  a  Medicaid  bed  because  the  individual  is  no  longer  eligi- 
ble for  the  benefit  unless  you  provide  them  proper  notification 
of  their  rights  under  the  applicable  statute. 

Furthermore,  a  person  cannot  be  required  to  move  from  his/ 
her  bed  into  a  Medicare  certified  bed  simply  to  take  advantage 
of  the  Medicare  benefit.  Although  Medicaid  is  required  under 
certain  circumstances  to  seek  payment  for  services  from  other 
parties,  it  is  not  required  to  mandate  transfer  of  an  individual 
from  one  place  to  another  to  obtain  these  payments. 
HCFA  went  on  in  its  letter  to  acknowledge — as  this  Committee 
does  now — the  reimbursement  dilemma  that  came  about  in  re- 
sponse to  the  1988  expanded  Medicare  SNF  benefit:  a  resident 
must  occupy  a  Medicare-certified  bed  in  order  for  a  facility  to  re- 
ceive Medicare  payment,  but  in  order  to  occupy  such  a  bed,  a  resi- 
dent may  have  to  be  moved,  in  violation  of  current  law.  To  avoid 
this  potential  conflict  in  the  future,  HCFA  suggested  in  its  letter 
that  nursing  facilities  consider  having  all  of  their  beds  "dually-cer- 
tified" at  the  SNF  level.  The  Committee  concurs  in  this  view  and 
emphasizes  that  such  action  is  particularly  appropriate  now  since, 
effective  October  1,  1990,  there  is  no  longer  a  distinction  between 
the  two  different  types  of  Medicaid-certified  beds.  In  the  interven- 
ing time,  however,  the  Committee  expects  the  Secretary  to  contin- 
ue to  enforce  current  law  regarding  residents'  transfer  rights  as 
specified  in  42  C.F.R.  405.1121(k)(4),  quoted  above. 
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Nonetheless,  to  ensure  that  these  rights  are  protected  under 
OBRA  1987,  the  Committee  bill  establishes  the  right  of  a  resident 
to  refuse  a  transfer  to  another  room  within  the  facility  if  a  purpose 
of  the  transfer  is  to  relocate  the  resident  from  a  non-Medicare-cer- 
tified  portion  of  the  facility  to  a  Medicare-certified  portion  of  the 
facility.  The  Committee  stresses  that  the  relocation  of  a  resident  to 
a  Medicare-certified  portion  of  the  facility  need  not  be  the  sole  pur- 
pose for  the  transfer  to  trigger  the  resident's  right;  the  relocation 
for  the  higher  Medicare  payment  need  only  be  one  of  the  reasons 
for  the  move. 

If  a  resident  refuses  such  a  transfer,  the  Committee  bill  further 
provides  that  neither  the  resident's  eligibility  for  Medicaid  nor  the 
State's  entitlement  to  Medicaid  Federal  matching  payments  is  af- 
fected. Thus,  a  resident  who  refuses  such  a  transfer  may,  under  the 
Committee's  bill,  remain  in  his  or  her  current  bed  location  and 
continue  to  be  eligible  for  Medicaid  services.  If  that  bed  is  (or  ever 
becomes)  Medicare-certified  or  "dually-certified,"  however,  the 
nursing  facility  would  be  able  to  receive  the  Medicare  reimburse- 
ment rate  for  the  services  provided. 

(10)  Residents'  rights  regarding  advance  directives. — OBRA  '87  es- 
tablished a  number  of  "residents'  rights"  that  nursing  facilities 
must  meet  in  order  to  be  in  compliance  with  the  requirements  of 
that  law.  The  Committee  bill  adds  to  this  list  of  rights,  the  right  to 
compliance  by  a  nursing  facility  with  the  provisions  of  an  advance 
directive  (such  as  a  living  will  or  a  durable  power  of  attorney  for 
health  care)  that  a  resident  has  executed  in  accordance  with  State 
law. 

(11)  Resident  access  to  clinical  records. — OBRA  1987  established  a 
number  of  "residents'  rights"  that  nursing  facilities  must  meet  in 
order  to  be  in  compliance  with  the  requirements  of  that  law. 
Among  these  is  the  right  to  confidentiality  of  personal  and  clinical 
records.  The  Committee  bill  adds  to  this  provision  the  right  of  resi- 
dents to  have  prompt  access,  upon  request,  to  their  current  clinical 
records.  Such  a  request  need  not  be  in  writing. 

(12)  Inclusion  of  State  notice  of  rights  in  facility  notice  of 
rights.—  Among  the  "residents'  rights"  established  under  OBRA  '87 
is  the  right  that  nursing  facilities  make  available  to  each  resident, 
upon  reasonable  request,  a  written  statement  of  the  resident's  legal 
rights  during  his  or  her  stay  at  the  facility  and  of  the  requirements 
and  procedures  for  establishing  Medicaid  eligibility.  The  Commit- 
tee bill  adds  to  this  provision  a  requirement  that  a  nursing  facili- 
ty's statement  include  any  written  notice,  prepared  by  the  State 
under  the  requirements  of  OBRA  '87,  of  the  rights  and  obligations 
of  residents  (and  their  spouses)  under  the  Medicaid  program. 

(13)  Removal  of  duplicative  requirement  for  qualifications  of 
nursing  facility  administrators. — Current  Medicaid  law  provides 
that  a  State  Medicare  plan  must  include  a  program  which  meets 
specified  requirements  for  the  licensing  of  nursing  facility  adminis- 
trators. Under  OBRA  '87,  however,  nursing  facility  administrators 
are  not  required  to  be  licensed;  instead,  they  are  required  to  meet 
standards  set  by  the  Secretary.  The  Committee  bill  therefore  re- 
peals, effective  October  1,  1990,  the  current  Medicaid  provisions  re- 
lating to  nursing  facility  administrators. 
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(14)  Clarification  of  nurse  aide  registry  requirements. — Under 
OBRA  '87,  effective  January  1,  1989,  States  must  establish  and 
maintain  a  registry  of  all  individuals  who  have  satisfactorily  com- 
pleted a  nurse  aide  training  and  competency  evaluation  program, 
or  a  competency  evaluation  program,  approved  by  the  State.  The 
Committee  bill  clarifies  that  such  individuals  include  those  who 
have  been  ■  'deemed' '  to  have  met  the  OBRA  '87  nurse  aide  training 
and  competency  evaluation  requirements. 

In  addition,  the  Committee  bill  specifically  prohibits  a  State  from 
imposing  any  charges  on  nurse  aides  relating  to  the  State's  nurse 
aide  registry.  It  is  the  Committee's  understanding  that  some  States 
are  currently  imposing  registration  fees  on  nurse  aides  whose 
names  are  required  to  be  listed  in  the  States'  nurse  aid  registry. 
Such  fees  (or  any  other  type  of  charges)  were  never  intended  to  be 
placed  on  nurse  aides  as  part  of  the  OBRA  '87  nurse  aide  registry 
requirements.  The  Committee  bill  specifies  that  such  practices  are 
not  permitted. 

(15)  Clarification  on  findings  of  neglect. — Under  OBRA  '87, 
States  are  required  (through  their  agencies  responsible  for  surveys 
and  certifications  of  nursing  facilities)  to  review,  investigate,  and 
make  findings  with  respect  to  allegations  of  neglect  or  abuse  of  a 
resident,  or  of  misappropriation  of  a  resident's  property,  which  are 
brought  against  a  nurse  aide  or  other  individual  used  by  a  nursing 
facility  to  provide  services  to  such  a  resident.  States  are  also  re- 
quired to  notify  the  appropriate  State  authority  if  a  nurse  aide  or 
other  individual  is  found  to  have  neglected  or  abused  a  resident  or 
to  have  misappropriated  resident  property  in  a  nursing  facility. 

Under  the  Committee  bill,  however,  a  State  is  prohibited  from 
making  a  finding  that  an  individual  has  neglected  a  resident  if  the 
individual  can  demonstrate  that  such  neglect  was  caused  by  factors 
beyond  his  or  her  control.  Thus,  under  this  standard,  a  nurse  aide 
(or  other  individuals  used  to  provide  services  to  residents)  cannot 
be  found  to  have  "neglected"  a  resident  if,  for  example,  he  or  she 
can  demonstrate  that  the  reason  a  meal  went  undelivered  was  be- 
cause no  food  was  available  rather  than  because  of  an  unwilling- 
ness to  deliver  the  meal.  Similarly,  a  nurse  aide  cannot  be  found  to 
have  "neglected"  a  resident  if  he  or  she  can  demonstrate  that,  at 
the  time  a  resident  needed  to  be  turned  in  bed,  he  or  she  was  re- 
quired to  provide,  because  of  a  shortage  of  personnel,  more  urgent 
health-related  services  to  other  residents. 

In  the  Committee's  view,  nurse  aides  and  other  individuals  who 
provide  nursing  facility  services  to  resident  should  not  be  used  as 
"scapegoats"  for  those  who  may  have  either  the  responsibility  or 
capability  of  preventing  or  correcting  the  deficiencies  that  have  re- 
sulted in  a  charge  of  resident  neglect.  Thus,  the  purpose  of  this 
standard  is  to  help  ensure  that  such  individuals  are  not  held  re- 
sponsible for  actions  and  activities  (such  as  a  shortage  of  staff,  or  a 
shortage  of  supplies  such  as  dressings,  linens,  and  food)  which  they 
can  demonstrate  are  beyond  their  control. 

(16)  Timing  of  public  disclosure  of  survey  results. — Under  OBRA 
'87  each  State  and  the  Secretary  must  make  available  to  the 
public,  information  relating  to  all  surveys  and  certifications,  in- 
cluding statements  of  deficiencies  and  plans  of  correction  respect- 
ing all  nursing  facilities.  The  Committee's  bill  specifies  that,  with 
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respect  to  information  concerning  surveys,  certifications,  and  state- 
ments of  deficiencies,  such  information  must  be  made  available  to 
the  public  within  14  calendar  days  of  the  time  it  is  made  available 
to  the  nursing  facilities  that  have  been  surveyed.  In  addition,  the 
Committee  bill  specifies  that  only  approved  plans  of  correction 
must  be  made  available  to  the  public. 

(17)  Denial  of  payment  of  legal  fees  for  frivolous  litigation. — 
Under  current  Medicaid  law,  Federal  payments  are  not  to  be  made 
to  reimburse  (or  otherwise  compensate)  a  nursing  facility  for  pay- 
ment of  a  civil  money  penalty  imposed  under  the  OBRA  '87  en- 
forcement process.  The  Committee  bill  also  prohibits  Federal  Med- 
icaid payments  from  being  made  to  reimburse  (or  otherwise  com- 
pensate) a  nursing  facility  for  payment  of  legal  expenses  associated 
with  any  action  initiated  by  the  facility  that  is  dismissed  on  the 
basis  that  no  reasonable  legal  ground  existed  for  the  institution  of 
the  action. 

(18)  Effective  dates. — The  Committee  bill  provides  that,  except  for 
the  provisions  relating  to  Sections  4431(e)(8)  and  4431(e)(13),  all  of 
the  additional  amendments  made  to  the  OBRA  '87  requirements 
are  to  take  effect  as  if  they  were  included  in  the  enactment  of 
OBRA  '87.  With  respect  to  the  amendments  made  under  Section 
4431(e)(8)  (relating  to  charges  applicable  in  cases  of  certain  Medic- 
aid-eligible  individuals),  the  bill  provides  that  they  are  to  take 
effect  on  the  date  of  the  enactment  of  this  Act,  without  regard  to 
whether  or  not  regulations  to  implement  such  amendments  have 
been  promulgated  by  the  Secretary.  With  respect  to  the  amend- 
ments made  under  Section  4431(e)(13)  (relating  to  removal  of  dupli- 
cative requirement  for  qualifications  of  nursing  facility  administra- 
tors), the  bill  provides  that  they  are  to  take  effect  October  1,  1990. 

PART  5 — MISCELLANEOUS  PROVISIONS 

Subpart  A — Payments 
and 

Subpart  B — Eligibility  and  Coverage 

Section  4441 — Section  4458 

Subpart  C — Health  Maintenance  Organizations 

Section  4461 — Section  4465 

Subpart  D — Demonstration  Projects  and  Home  and  Community- 
Based  Waivers 

Section  4471 — Medicaid  long-term  care  insurance  demonstration 
projects 

Current  law 

Under  current  law,  long-term  care  is  the  single  largest  Medicaid 
benefit.  Over  28  percent  of  all  Medicaid  expenditures — an  estimat- 
ed $15.5  billion  in  Federal  funds  in  FY  1990 — pays  for  nursing  fa- 
cility, personal  care,  home  health,  or  home  and  community-based 
services.  In  order  to  qualify  for  these  long-term  care  benefits,  indi- 
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viduals  must  meet  the  Medicaid  income  and  assets  tests.  These 
vary  from  State  to  State  and  category  to  category,  but  all  require 
that  beneficiaries  effectively  impoverish  themselves.  For  example, 
in  Connecticut  elderly  individuals  living  in  the  community  may  not 
qualify  for  Medicaid  unless  their  monthly  income  is  less  than  $538, 
or  102  percent  of  the  Federal  poverty  level,  and  their  liquid  assets 
are  less  than  $2000.  Elderly  nursing  home  residents  may  qualify 
for  Medicaid  in  Connecticut  with  incomes  as  high  as  $1104  per 
month,  or  211  percent  of  the  poverty  level,  and  with  liquid  assets 
not  exceeding  $2000.  Efforts  to  transfer  resources  for  less  than  fair 
market  value  in  order  to  qualify  for  Medicaid  coverage  may  result 
in  a  denial  of  eligibility. 

Once  institutionalized,  a  single  individual  who  has  established 
Medicaid  eligibility  must  generally  apply  all  of  his  or  her  Social  Se- 
curity and  pension  income,  other  than  a  $30  personal  needs  allow- 
ance, toward  the  cost  of  nursing  home  care.  (Nursing  facility  resi- 
dents with  spouses  in  the  community  may  apply  more  of  their 
income  toward  the  maintenance  of  the  spouse  in  order  to  avoid 
"spousal  impoverishment.")  If  the  institutionalized  beneficiary's 
assets  increase  to  the  point  that  they  exceed  $2000,  the  individual 
loses  Medicaid  coverage  until  the  assets  are  again  reduced  below 
the  eligibility  threshold. 

As  stringent  as  these  income  and  assets  requirements  may  seem, 
they  are  considerably  more  generous  than  those  which  apply  to 
families  with  children.  For  example,  in  determining  Medicaid  eligi- 
bility for  non-pregnant  women  and  children  over  age  5  living  in  the 
community,  Connecticut  uses  an  income  standard  of  $649  per 
month  for  a  family  of  three,  or  74  percent  of  poverty,  and  a  liquid 
resource  limit  of  $1,000. 

Committee  action 

On  September  10  and  14,  1990,  as  part  of  a  hearing  on  Medicaid 
provisions  related  to  budget  reconciliation  for  the  fiscal  year  1990, 
the  Subcommittee  took  testimony  from  proponents  and  critics  of 
H.R.  2499,  the  Medicaid  Long-term  Care  Demonstration  Waiver 
Act  of  1989.  Among  those  supplying  the  Committee  with  testimony 
were  Representative  Barbara  Kennelly,  the  sponsor  of  H.R.  2499, 
Families  USA,  and  the  General  Accounting  Office  which  supplied 
the  Subcommittee  with  its  September  1990  report  "Long-term  care 
Insurance,  Proposals  to  Link  Private  Insurance  and  Medicaid  Need 
Close  Scrutiny." 

In  addition,  during  a  12  month  period  over  1989  and  1990,  the 
Subcommittee  on  Oversight  and  Investigations  conducted  an  in- 
depth  investigation  into  the  sales,  marketing  and  regulation  of 
long-term  care  insurance.  The  Subcommittee  issued  its  findings  of 
widespread  abuse  and  lack  of  effective  regulation  in  reports  and  in 
testimony  presented  at  a  Subcommittee  hearing  on  May  2,  1990. 
(No.  101-146)  Among  those  testifying  were  representatives  on  the 
long-term  care  insurance  industry  who  supported  the  need  for  ef- 
fective federal  regulation  prior  to  granting  any  federal  waivers  for 
demonstration  projects  for  public  reinsurance  of  private  long-term 
care  insurance. 
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Purpose  and  summary 

This  provision  authorizes  the  Secretary  to  approve  demonstration 
projects  designed  to  assist  certain  individuals  in  protecting  assets 
by  making  individuals  65  years  or  older  who  have  exhausted  bene- 
fits under  certain  long-term  care  insurance  policies  eligible  to  re- 
ceive long-term  care  services  under  Medicaid.  The  provision  is  a 
federal  response  to  a  group  of  projects  sponsored  by  the  Robert 
Wood  Johnson  foundation  in  conjunction  with  a  number  of  states 
to  explore  the  potential  benefits  and  costs  of  publicly  reinsuring 
private  long-term  care  insurance. 

Subsection  (a)  authorization  of  projects 

This  Subsection  establishes  the  basic  authority  for  the  Secretary 
to  approve  such  projects  as  demonstrations. 

(1)  Authorizes  the  Secretary  to  approve  such  projects  and  quali- 
fies state  expenditures  for  approved  benefits  as  medical  assistance 
for  the  purpose  of  obtaining  for  federal  financial  participation. 

(2)  Requires  (for  purposes  of  eligibility)  that  States  with  qualify- 
ing projects  disregard  the  income  of  covered  beneficiaries  who  are 
65  years  or  older  and  who  have  exhausted  benefits  under  a  quali- 
fied insurance  policy  and  reduce  the  valuation  of  assets  for  such  in- 
dividuals by  the  lesser  of  $75,000  indexed  to  inflation  or  the 
amount  of  protection  purchased  by  a  qualified  long-term  care 
policy  (QLP).  (The  reduction  in  the  valuation  of  assets  is  limited  as 
described  so  that  qualified  beneficiaries  under  the  project  would 
otherwise  be  required  to  contribute  the  same  amount  toward  cov- 
ered long-term  care  services  as  other  beneficiaries.)  Further  States 
are  otherwise  prohibited  from  discriminating  between  beneficiaries 
qualifying  for  coverage  under  a  project  and  other  beneficiaries. 

(3)  Defines  terms  including  "qualified  long-term  beneficiary" 
(QLB)  as  an  individual  purchasing  benefits  under  a  qualified  long- 
term  care  insurance  policy;  "long-term  care  services"  as  otherwise 
covered  state  plan  benefits  for  nursing  facility  services,  home 
health  care  services,  private  duty  nursing,  case  management  serv- 
ices, homemaker/home  aide  services,  personal  care  services,  adult 
day  health  services  and  respite  care;  and  "qualified  long-term  care 
insurance  policy"  (QLP)  as  a  plan  meeting  certain  requirements 
specified  in  subsection  (e)  below. 

Subsection  (b)  Terms  of  Projects 

This  subsection  establishes  the  term  which  must  be  met  for  the 
Secretary  to  consider  approval  of  a  project. 

(1)  The  Secretary  must  find  that  the  terms  of  a  project  are  to  be 
disclosed  to  each  individual  before  such  individual  is  enrolled  in 
the  project  and  that  the  QLP  in  no  way  limits  payment  under  the 
policy  because  the  beneficiary  is  eligible  for  a  public  program. 

(2)  In  no  case  may  the  Secretary  approve  projects  resulting  in  a 
total  of  more  than  25,000  covered  long-term  care  beneficiaries;  but 
the  Secretary  may  require  a  project  to  permit  enrollment  of  a  mini- 
mum number  of  covered  beneficiaries. 

The  Committee  is  concerned  that  the  projects  sponsored  by  the 
Robert  Wood  Johnson  foundation  would  represent  a  dramatic  de- 
parture from  the  traditional  function  of  Medicaid,  a  program  de- 
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signed  to  cover  the  health  and  long-term  care  needs  of  the  nation's 
poorest  citizens.  Further,  it  departs  equally  dramatically  from  the 
function  of  demonstration  project — that  of  demonstrating  a  desired 
policy  objective  in  a  finite  period  of  time.  The  project  raises  pro- 
found policy  questions  about  public  private  partnerships,  entitle- 
ment programs,  long-term  care  policy,  and  insurance  regulation. 
(The  Committee  is  concerned  that  the  number  of  variables  in  this 
experiment  is  so  high,  that  controlling  for  them  is  quite  difficult. 
This  is  one  reason  why  the  Committee  has  sought  to  define  with 
some  precision  the  parameters  of  the  projects.)  Finally,  the  lessons 
and  implications  of  this  experiment  may  not  be  demonstrated  until 
well  into  the  next  century.  For  these  reasons,  the  Committee  bill 
would  limit  the  number  of  participants.  However,  the  Secretary  is 
given  the  discretion  to  determine  the  number  of  approved  projects. 
The  Committee  would  intend,  however,  that  the  Secretary  give  con- 
sideration to  the  statistical  and  practical  implications  of  its  deter- 
minations with  respect  to  the  number  of  approved  projects. 

(3)  Under  this  paragraph,  the  Secretary  is  permitted  to  waive 
certain  requirements  of  Title  XIX  for  covered  long-term  care  bene- 
ficiaries 65  or  older  who  have  exhausted  benefits  under  a  QLP.  In 
particular,  the  Secretary  may  waive  certain  provisions  relating  to 
required  eligibility  and  benefits  and  premiums  and  cost  sharing. 
The  provision  permits  but  does  not  require  the  Secretary  to  waive 
such  provisions  and  expressly  limits  any  waiver  to  the  extent  that 
it  is  required  to  carry  out  a  project. 

Subsection  (c)  Limitation  on  Payment 

This  subsection  places  limits  on  federal  financial  participation 
for  the  projects. 

The  subsection  expressly  limits  federal  financial  participation  for 
any  year  in  which  the  project  is  in  effect  (i.e.  any  year  in  which 
covered  beneficiaries  could  receive  benefits  under  Title  XIX)  by 
prohibiting  such  payments  which  exceed  the  projected  amount  (de- 
termined by  the  Secretary  at  the  time  of  approval  of  the  project) 
that  the  State  would  have  spent  on  long-term  care  services  under 
its  state  Medicaid  plan  for  individuals  65  years  or  older  had  this 
section  not  been  in  effect. 

The  Committee  has  received  repeated  assurances  from  architects 
of  the  Robert  Wood  Johnson  projects  that  such  projects  will,  at  a 
minimum,  be  "cost  neutral"  for  the  Medicaid  program,  and  more 
likely,  will  achieve  savings  for  the  program.  This  provision  simply 
codifies  those  assurances.  The  Committee  considers  strict  imple- 
mentation of  this  provision  to  be  essential  to  the  initiation  and  suc- 
cess of  the  provision.  Only  if  the  Secretary  can  first  confidently  de- 
velop a  measure  of  cost  neutrality  can  a  project  be  approved  and 
two  important  objectives  be  met:  that  of  proving  the  cost-effective- 
ness of  such  projects  and  that  of  protecting  the  fiscal  integrity  of 
the  nation's  only  major  health  program  for  the  poor. 

Subsection  (d)  State  Assurance 

This  subsection  enumerates  the  assurances  that  a  State  must 
provide  to  the  Secretary's  satisfaction  before  approval  of  a  State 
application  may  be  considered. 
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(1)  This  paragraph  establishes  a  standard  of  budget  neutrality  by 
requiring  that  qualifying  States  demonstrate  that  aggregate  ex- 
penditures under  the  plan  for  long-term  care  services  for  individ- 
uals 65  or  older  will  not,  for  any  fiscal  year,  in  which  the  project  is 
in  effect  exceed  the  aggregate  such  expenditures  in  the  absence  of 
such  project. 

This  provision  protects  both  participating  States  and  the  Federal 
Government  from  having  to  apply  the  potentially  adverse  conse- 
quences of  subsection  (c)  above  by  requiring  a  finding  of  cost  neu- 
trality prior  to  the  approval  of  any  project.  The  Committee  intends 
that  the  same  requirement,  that  the  Secretary  have  adequate 
means  for  assessing  such  submissions  (described  above)  apply. 

(2)  This  paragraph  protects  actual  and  potential  Medicaid  benefi- 
ciaries from  potentially  adverse  effects  of  the  projects  by  prohibit- 
ing reductions  or  limitations  of  benefits  to  any  individual  eligible 
for  medical  assistance  under  the  State  Medicaid  plan  which  result 
from  the  operation  of  the  project. 

(3)  This  paragraph  further  protects  beneficiaries  by  requiring  the 
State  to  continue  making  long-term  care  services  available  under 
its  plan,  at  least  to  the  extent  such  services  are  in  effect  before  the 
date  of  approval. 

(4)  This  paragraph  protects  covered  beneficiaries  by  requiring  the 
State  to  forbid  the  sale  of  substandard  policies  under  the  project. 
Accordingly,  policies  must  meet  certain  standards  enumerated 
below,  as  well  as  standards  at  least  as  stringent  as  those  in  the  cur- 
rent National  Association  of  Insurance  Commissioners  (NAIC) 
Model  Act  and  Regulation  to  the  extent  not  inconsistent  with  the 
enumerated  standards. 

(5)  This  paragraph  assures  that  States  protect  individuals  pur- 
chasing policies  in  their  States  from  confusion  resulting  from  the 
sale  of  policies  which  do  not  meet  the  requirements  of  the  project 
by  requiring  disclosure  to  such  individuals  that  such  purchases  will 
not  provide  any  potential  benefits  under  title  XIX. 

(6)  This  paragraph  protects  covered  beneficiaries  from  insurers 
unable  or  unwilling  to  honor  obligations  under  long-term  insurance 
policies  covered  by  the  project  by  requiring  that  the  State  assure 
the  Secretary  that  it  will  guarantee  payment  of  benefits  under 
such  policies.  The  subsection  denies  Federal  financial  participation 
for  commitments  required  by  such  guarantees.  The  Committee 
seeks  to  protect  the  interests  of  policyholders  but  because  of  con- 
cern that  scarce  Federal  Medicaid  resources  could  be  used  for  such 
purposes,  the  provision  provides  incentives  to  States  to  prevent  the 
need  for  guarantee  payments  by  adequately  regulating  insurers, 
particularly  with  regard  to  solvency. 

(7)  This  paragraph  assures  that  State  participation  in  a  project 
will  not  undermine  or  deter  State  efforts  to  meet  the  needs  of  the 
most  vulnerable  of  their  poor  citizens,  pregnant  women  and  in- 
fants. It  requires  that  States  fully  exercise  the  Federal  option  to 
cover  such  individuals  with  incomes  up  to  185  percent  of  the  pover- 
ty line  under  their  State  plans. 

(8)  This  paragraph  protects  covered  beneficiaries  needing  nursing 
facility  services  by  requiring  the  State  to  be  in  compliance  with 
Medicaid  requirements  assuring  the  quality  of  care  provided  in 
such  facilities. 
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(9)  This  paragraph  prevents  the  incidental  or  deliberate  use  of  a 
project  to  continue  or  initiate  discriminatory  treatment  of  Medicaid 
eligible  individuals  by  requiring  the  State  to  require  that  nursing 
facilities  under  the  Medicaid  plan  establish  and  maintain  identical 
policies  and  practices  regarding  admission  for  all  individuals 
whether  or  not  the  individuals  participate  in  the  project. 

(10)  This  paragraph  assures  that  the  stability  and  reliability  of 
long-term  care  insurance  policies  sold  under  the  project  by  requir- 
ing States  to  have  in  place  actuarial  guidelines  and  actuaries  capa- 
ble of  evaluating  the  submissions  of  companies  seeking  to  qualify 
long-term  care  policies  under  the  project. 

The  Committee  is  deeply  concerned  about  evidence  it  has  re- 
ceived that  development  and  State  approval  of  widespread  sales  of 
a  variety  of  long-term  care  policies  are  occurring  without  necessary 
actuarial  principles  in  place  or  trained  personnel  capable  of  apply- 
ing such  principles.  This  paragraph  is  designed  to  assure  that  an 
adequate  basis  for  properly  assessing  and  comparing  the  solvency, 
loss  ratio  submissions,  pricing  and  other  actuarial  assumptions  of 
individual  insurers  are  established  and  enforced. 

(11)  This  paragraph  assures  that  State  residents  be  given  an  op- 
portunity to  fairly  evaluate  the  relative  costs,  benefits  and  appro- 
priateness of  participating  in  the  project  by  requiring  States  have 
in  place  a  counseling  program  to  help  residents  assess  such  factors. 

The  Committee  is  concerned  about  the  lack  of  good  information 
that  has  been  developed  and  disseminated  to  advise  potential  con- 
sumers of  long-term  care  of  the  appropriateness  of  particular  pur- 
chases. This  concern  is  greatly  magnified  when  both  State  and  Fed- 
eral dollars  are  committed  to  effectively  reinsuring  private  insur- 
ance. Accordingly,  the  Committee  intends  that  participating  States 
demonstrate  to  the  satisfaction  of  the  Secretary  that  accurate  and 
useful  information  be  developed  and  disseminated  through  a  coun- 
seling program.  Long-term  care  insurers  and  consumer  representa- 
tives have  advised  the  Committee  that  such  insurance  is  often  not 
an  appropriate  investment  for  many  income  groups  and  ages.  The 
Committee  intends  that  one  purpose  of  counseling  be  the  evalua- 
tion of  such  factors.  Other  purposes  are  the  comparison  of  the  costs 
and  benefits  of  not  purchasing  coverage,  of  using  alternative  finan- 
cial instruments  for  protecting  financial  security  and  insuring  joint 
catastrophic  costs  and  comparisons  of  various  policies. 

(e)  Requirements  for  qualified  long-term  care  insurance 

This  subsection  establishes  requirements  for  QLPs  to  assure  that 
the  demonstration  projects  both  protect  QLBs  from  substandard 
coverage  and  yield  information  useful  for  designing  public  policy 
concerning  the  joint  public  private  coverage  of  long-term  care  serv- 
ices. 

(1)  To  foster  competition  and  reduce  confusion,  this  paragraph  re- 
quires QLPs  and  associated  marketing  material  to  be  written  in 
simple  English  and  in  a  standard  format.  Disclosure  of  loss  ratios 
and  the  protential  benefits  with  regard  to  entitlements  under  title 
XIX  associated  with  purchase  of  the  QLPs  must  also  be  disclosed. 
The  Committee  intends  that  all  such  disclosures  with  regard  to 
title  XIX  benefits  accurately  state  the  precise  boundaries  and  limi- 
tations of  such  benefits  with  and  without  purchase  of  a  QLP. 
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(2)  To  assure  that  policies  return  a  fair  proportion  of  premiums 
collected,  this  paragraph  requires  that  each  QLP  guarantee,  under 
generally  accepted  actuarial  principles,  a  loss  of  ratio  of  at  least  70 
percent.  The  Committee  is  concerned  about  the  absence  at  present 
of  such  actuarial  principles  and  believes  that  they  are  essential  to 
the  fair  evaluation  of  such  products  and  protection  of  consumers. 
Accordingly,  the  provision  assumes  development  of  such  principles 
prior  to  the  issuance  of  QLPs. 

(3)  To  assure  that  policies  contain  benefits  representing  at  least 
minimum  needs  of  consumers,  this  paragraph  requires  that  QLPs 
provide  certain  nursing  facility  and  home-  and  community-based 
services.  Further  no  durational  limits  on  policies  may  be  imposed 
beyond  those  resulting  from  maximum  dollar  coverages  and  such 
limitations  shall  be  applied  uniformly  among  types  of  coverages. 
Therefore,  if  a  limit  of  $50,000  worth  of  coverage  were  purchased, 
the  insurer  would  have  to  provide  coverage  for  up  to  $50,000  of 
each  type  of  covered  service,  provided  however,  that  the  insurer 
would  be  liable  for  no  further  payments  upon  exhaustion  of  the 
first  $50,000  (adjusted  for  inflation)  of  payments  irrespective  of  the 
distribution  of  such  payments  by  service.  Finally,  while  insurers 
would  be  free  to  establish  initial  payment  levels  for  particular  serv- 
ices, such  levels  would  be  required  to  be  adjusted  annually  for  in- 
flation. In  the  absence  of  such  protection  from  inflation,  benefits 
derived  from  policies  purchased  many  years  prior  to  benefit  pay- 
ment could  be  illusory. 

(4)  This  paragraph  requires  that  each  QLP  specify  a  maximum 
dollar  level  of  benefits  which  would  be  required  to  be  indexed  an- 
nually to  inflation.  (As  noted  above,  QLPs  could  not  in  any  event 
qualify  for  a  reduction  in  their  valuation  of  assets  under  the 
project  of  an  amount  greater  than  the  lesser  of  $75,000  indexed  for 
inflation  and  the  maximum  benefit  level  of  the  QLP.) 

(5)  To  assure  uniform  and  reliable  determinations  of  benefit  eligi- 
bility, this  paragraph  requires  QLPs  to  use  a  standard  formula  es- 
tablished by  the  State  and  based  on  a  uniform  assessment  instru- 
ment established  by  the  State,  to  determine  the  level  of  care  appro- 
priate for  individuals  eligible  for  benefits  under  QLPs  and  to  deter- 
mine the  appropriateness  of  benefit  payments  under  such  QLPs.  To 
assure  that  no  conflicts  of  interest  arise  with  respect  to  payment  of 
benefits  and  that  QLPs  may  fairly  compete  without  concern  that 
certain  insurers  may  rely  on  overly  restrictive  or  biased  benefit  de- 
terminations, the  formula  would  have  to  be  applied  by  the  State  or 
an  independent  case-management  agency.  Use  of  case-management 
should  help  assure  proper  utilization  of  services  and  reduce  costs. 

To  protect  against  arbitrary  denials  of  benefits  and  illusory  bene- 
fits, conditioning  or  limiting  eligibility  for  care  on  receipt  of  other 
services  or  medical  necessity  for  such  benefits  is  prohibited.  To 
assure  that  beneficiaries  are  further  protected  from  these  practices, 
certain  appeal  procedures  are  established. 

(6)  To  protect  potential  purchasers  of  QLPs  against  application  of 
medical  underwriting  standards  that  could  restrict  participation  to 
an  overly  narrow  group  of  individuals  and  limit  the  value  of  the 
demonstration  project  to  show  the  ability  of  private  long-term  care 
insurance  to  insure  broad  sections  of  the  population,  this  para- 
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graph  limits  pre-existing  condition  exclusions  to  a  six-month 
period. 

(7)  To  protect  potential  purchasers  of  QLPs  against  the  practice 
of  post-claims  underwriting  and  unwarranted  recisions  and  cancel- 
lations, this  paragraph  restricts  denials  of  claims  to  instances  in 
which  timely  payments  of  premiums  have  not  been  made. 

(8)  This  paragraph  includes  a  number  of  requirements  related  to 
the  pricing  of  QLPs. 

(A)  This  subparagraph  prohibits  discrimination  in  the  purchase, 
renewal  or  provision  of  benefits  based  on  an  individual's  medical 
condition.  Exceptions  are  provided  in  cases  in  which  individuals 
are  receiving  long-term  care  benefits  at  the  time  of  application  for 
issuance.  Further,  the  provision  does  not  prohibit  insurers  from  es- 
tablishing separate  pricing  structures  based  on  the  age  of  the  appli- 
cant at  the  time  of  issuance. 

The  Committee  is  extremely  concerned  about  the  deterioration  of 
community  rating  in  the  private  health  insurance  market  and  the 
proliferation  of  medical  underwriting.  The  Committee  is  not  anx- 
ious to  sanction  the  replication  of  that  experience  with  respect  to 
long-term  care  insurance.  Accordingly,  a  strong  medical  underwrit- 
ing restriction  is  included.  It  is  designed  to  insure  that  the  projects 
be  used  to  demonstrate  the  potential  effectiveness  of  a  public  pri- 
vate partnership  where  the  private  program  is  subject  to  at  least 
some  of  the  same  requirements  faced  by  a  public  program.  The 
Committee  sees  little  value  in  sanctioning  a  demonstration  project 
involving  private  insurance  to  show  that  only  public  programs  can 
meet  the  needs  of  a  cross  section  of  citizens.  The  Committee  is  anx- 
ious to  learn  the  boundaries  of  what  private  insurers  can  do  in  this 
respect  and  believes  that  such  learning  will  only  occur  if  private 
insurers  are  required  to  adhere  to  certain  requirements,  including 
restrictions  on  underwriting.  To  counteract  the  problem  of  adverse 
selection,  the  provision  does  provide  for  a  waiting  period  and  per- 
mits denial  of  sale  to  individuals  receiving  benefits  at  the  time  of 
application. 

Second,  the  Committee  is  concerned  about  a  basic  issue  of  fair- 
ness raised  by  medical  underwriting.  Medical  underwriting  is  a 
practice  that  discriminates — often  arbitrarily — against  certain  indi- 
viduals who  may  be  in  greatest  need  of  the  services  for  which  in- 
surance is  provided.  Finally,  with  advances  in  medical  and  genetic 
testing,  the  practice  of  medical  underwriting  poses  deep  ethical 
concerns.  Without  strict  limits,  medical  underwriting  has  boundless 
potential  as  a  tool  for  economic,  racial  and  sex  discrimination  that 
could  prejudice  individuals  and  groups  from  the  earliest  age. 

(B)  This  subparagraph  requires  sellers  of  QLPs  to  establish  peri- 
odic premiums  which  are  guaranteed  for  the  duration  of  the  policy 
and  which  are  the  same  for  all  individuals  in  the  same  age  group 
at  time  of  purchase.  Further,  premium  payments  must  be  suspend- 
ed during  any  period  in  which  benefits  are  payable  under  the 
policy. 

Inasmuch  as  the  benefits  offered  under  QLPs  are  limited  by 
dollar  amount,  insurers  should  be  able  to  determine  the  potential 
payout  and  spread  the  cost  over  the  likely  period  of  coverage.  Obvi- 
ously assumptions  about  utilization  are  also  required;  however, 
entry  into  the  market  by  an  insurer  without  such  information 
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would  raise  questions  about  the  basis  for  the  insurers  pricing  and 
loss  ratio  assumptions  and  call  into  question  its  ability  to  limit  the 
risk  it  has  assumed. 

Under  the  requirements  of  the  provision,  and  according  to  insur- 
ance principles,  the  insurer — rather  than  the  insured — assumes  the 
risk  for  any  miscalculations  or  unpredictable  events.  Further,  in 
the  absence  of  a  guaranteed  rate  structure,  it  becomes  virtually  im- 
possible for  a  potential  policyholder  to  assess  the  relative  value  of 
purchasing  insurance.  For  instance,  if  a  premium  could  (without 
warning)  rise  to  a  large  percentage  of  the  amount  insured  event,  it 
would  lose  its  characteristic  as  insurance  and  become  an  unwise 
use  of  resources.  Finally,  the  provision  removes  confusion  about  the 
meaning  of  level  premiums  and  effectively  prohibits  misleading 
statements  about  the  lack  of  potential  increases  in  premiums.  The 
Committee  has  received  strong  evidence  from  actuaries  and  con- 
sumers that  such  matters  pose  grave  actual  and  potential  dangers 
for  policyholders. 

(C)  In  order  to  reduce  payments  for  duplicative  coverage,  but  sub- 
ject to  the  secondary  payor  provisions  of  the  Medicare  program, 
QLPs  are  required  to  offer  benefits  which  do  not  duplicate  covered 
benefits  under  Medicare. 

(D)  Under  this  subparagraph  each  QLP  must  vest  policy-holders 
with  certain  rights  to  benefits  after  five  years  of  coverage.  Specifi- 
cally, the  provision  provides  that  in  the  event  of  a  lapse  in  cover- 
age after  five  years,  policy-holders  would  be  entitled  to  coverage  of 
at  least  30%  of  the  maximum  dollar  level  of  benefits  available  at 
term,  i.e.  an  amount  reflecting  the  maximum  dollar  level  pur- 
chased adjusted,  as  required,  for  inflation.  For  periods  of  coverage 
in  excess  of  5  years,  the  30%  figure  would  be  increased  proportion- 
ately according  to  a  schedule  established  by  the  Secretary. 

The  Committee  is  concerned  about  evidence  that  it  has  received 
that  many  long-term  care  insurance  policies  have  extremely  high 
lapse  rates  with  the  result  that  many  policy-holders  derive  ex- 
tremely limited  opportunities  for  meaningful  protection  from  such 
coverage.  This  provision  seeks  to  balance  the  interest  of  controlling 
premium  costs  with  the  protection  of  potential  purchasers  who,  for 
any  of  a  variety  of  reasons,  may  not  continue  coverage. 

(E)  This  subparagraph  requires  each  QLP  to  meet  a  number  of 
essential  consumer  protection  amendments  recently  made  part  of 
the  NAIC  Model  Regulation  for  Medigap  insurance.  The  provisions 
would  protect  consumers  against  a  variety  of  untoward  sales  and 
marketing  practices  and  apply  affirmative  obligations  on  sellers  to 
assure  the  appropriateness  of  the  sale  of  such  products.  The  Com- 
mittee has  been  advised  by  consumer  representatives  and  regula- 
tors that  the  same  abusive  practices  that  have  plaqued  the  Medi- 
gap market  are  afflicting  the  long-term  care  insurance  market  and 
that  the  potential  for  abuse  is  even  greater.  The  Committee  is  anx- 
ious to  prevent  these  practices. 

(9)  This  paragraph  requires  issuers  of  QLPs  to  make  available  to 
the  State  and  the  Secretary,  upon  request,  information  regarding 
administration  of  and  utilization  under  such  policies,  and  such 
other  information  as  the  Secretary  may  require.  A  broad  grant  of 
Secretarial  access  to  information  from  issuers  of  QLPs  is  granted  to 
permit  the  Secretary  to  adequately  assess  the  policy  implications  of 


136 


projects,  including  comparisons  of  data  concerning  QLPs  and  other 
long-term  policies  sold  by  insurers.  Further,  such  a  grant  is  re- 
quired to  permit  the  Secretary  to  enforce  the  substantive  require- 
ments contained  other  subsections  of  the  provision.  Finally,  the 
grant  to  both  the  state  and  Secretary  is  consistent  with  the  objec- 
tive of  the  Robert  Wood  Johnson  foundation  to  develop  meaningful 
information  to  assess  the  potential  of  private  long-term  care  insur- 
ance in  meeting  the  needs  of  the  broadest  number  of  individuals 
for  long-term  care  services. 

(f)  Prohibited  sales  practices 

This  subsection  imposes  certain  obligations  on  issuers  with  re- 
spect to  the  sale  or  offer  for  sale  of  QLPs. 

(1)  A  duty  of  good  faith  and  fair  dealing  is  imposed  on  those  sell- 
ing or  offering  for  sale  a  long-term  care  insurance  policy.  This  pro- 
vision codifies  this  affirmative  duty  on  insurers  and  agents  in  order 
to  protect  purchasers  and  potential  purchasers  from  acts  of  bad 
faith  and  to  give  statutory  meaning  to  assurances  from  insurers 
and  agents  that  they  are  governed  by  principles  of  fair  dealing  in 
the  sale  and  offering  of  such  policies.  The  Committee  does  not 
intend  to  diminish  any  state  requirement  establishing  such  an  obli- 
gation. 

(2)  A  specific  prohibition  is  included  against  the  seller  or  offeror 
of  a  policy  completing  the  medical  history  portion  of  an  applica- 
tion. The  Committee  has  received  ample  evidence  that  without 
such  a  prohibition  completion  by  an  agent  or  other  representative 
of  an  insurer  can  be  the  precursor  for  the  abusive  practice  of  post 
claims  underwriting. 

Additionally,  knowingly  selling  or  offering  for  sale  a  policy  for  a 
Medicaid  eligible  individual  is  prohibited.  This  provision  is  re- 
quired because  poor  individuals  eligible  for  assistance  under  that 
program  would  gain  little  if  any  benefit  from  such  purchase. 

Finally,  the  subsection  prohibits  knowingly  selling  a  QLP  which 
duplicates  coverage  to  which  an  individual  is  otherwise  entitled 
and  sales  which  occur  without  the  seller  or  offeror  first  obtaining  a 
statement  that  the  coverage  does  not  duplicate  other  coverage 
which  is  in  effect. 

(3)  The  Subsection  and  the  requirements  of  subsection  (e)  are  en- 
forced with  civil  money  penalties  for  each  violation. 

(g)  Application,  duration,  and  eligibility 

This  Subsection  gives  the  Secretary  90  days  from  the  time  of  sub- 
mission of  an  application  by  a  state  to  deny  such  application  or  re- 
quest further  information.  In  the  event,  the  Secretary  requests  fur- 
ther information,  the  application  is  deemed  granted  if  the  Secre- 
tary does  not  deny  it  within  90  days  of  receipt  of  the  information 
requested. 

The  Subsection  clarifies  that  any  termination  of  a  previously  ap- 
proved application  shall  not  affect  covered  long-term  care  benefici- 
aries who  purchased  QLPs  before  the  termination  date. 
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Subsection  (h)  Annual  State  Reports 

This  Subsection  requires  states  with  approved  projects  to  annual- 
ly submit  to  the  Secretary  reports  with  regard  to  the  characteris- 
tics of  enrollees  and  participating  insurers. 

Subsection  (i)  Secretary's  Reports 

This  Subsection  requires  the  Secretary  to  submit  periodic  reports 
to  the  Congress  summarizing  and  analyzing  the  state  report  infor- 
mation in  Subsection  (h)  and  evaluating  the  cost  effectiveness  of 
the  projects.  The  Committee  notes  that  the  last  of  these  reports  is 
due  in  the  year  2021,  approximately  30  years  from  the  commence- 
ment of  the  project.  The  Committee  regrets  that  the  nature  of  this 
project  is  such  that  meaningful  information  permitting  assessment 
of  the  projects  will  not  in  some  instances  be  available  until  at  least 
two  decades  have  passed.  The  Committee  expects  that  the  Secre- 
tary will  make  known  to  the  Congress  any  important  conclusions 
or  recommendations  reached  in  intervening  years  and  before  any 
prior  reports  are  due. 

Section  W 2— Section  4474 

Subpart  E — Miscellaneous 

Section  4481 — Medicaid  State  plans  assuring  the  implementation  of 
a  patient's  right  to  participate  in  and  direct  health  care  deci- 
sions affecting  the  patient 

In  July  1990,  the  U.S.  Supreme  Court  issued  its  opinion  on 
Cruzan  v.  Director,  Missouri  Department  of  Health  110  S.C.  2841 
(1990),  a  case  in  which  the  Court  recognized  a  patient's  right  to  die 
and  endorsed  the  withdrawal  of  life  support  and  the  withholding  of 
medical  treatment  in  cases  where  a  patient's  wishes  were  known. 
The  Court's  decision  provided,  however,  that  such  actions  could 
only  be  carried  out  in  situations  where  the  patient's  wishes  had 
been  made  clear. 

The  Supreme  Court's  decision  has  served  to  highlight  the  impor- 
tance and  usefulness  of  '  'advance  directives"  such  as  living  wills 
and  durable  powers  of  attorney.  These  instruments — which  are  rec- 
ognized in  law  by  almost  all  States — are  intended  to  establish  an 
individual's  preferences  with  respect  to  medical  care  and  treatment 
and  to  help  ensure  that  those  preferences  are  respected.  They  are 
designed  to  document  how  an  individual  would  like  to  be  treated  or 
who  should  make  treatment  decisions,  if  the  individual  should 
become  incapacitated  and  lose  the  ability  to  communicate.  They 
are,  indeed,  meant  to  serve  as  the  documentation  or  proof  that  the 
Supreme  Court  was  looking  in  the  Cruzan  case. 

Most  Americans  are  not  aware,  however,  of  their  right  to  refuse 
medical  treatment  or  of  their  right  to  execute  an  advance  directive. 
In  light  of  the  Cruzan  decision,  it  is  the  Committee's  view  that  such 
information  should  be  made  available  to  adult  Americans  so  that 
they  can  best  be  prepared  to  exercise  those  rights.  Section  4481  is 
designed  to  help  meet  that  objective. 

(a)  In  General. — Subsection  (a)  of  Section  4481  requires  that,  as  a 
condition  of  participation  in  Medicaid,  each  hospital,  nursing  facili- 
ty, provider  of  home  health  care  or  personal  care  services,  hospice 
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program,  or  health  maintenance  organization,  must  maintain  writ- 
ten policies  and  procedures  regarding  the  receipt  of  medical  care 
by  adult  individuals  from  or  through  each  such  provider.  Such  poli- 
cies and  procedures  are  to  include  a  process  for  providing  written 
information  to  each  such  individual  on  (1)  the  individual's  rights 
under  State  law  to  make  decisions  concerning  the  individual's  med- 
ical care,  including  the  right  to  accept  or  refuse  medical  or  surgical 
treatment  and  the  right  to  formulate  advance  directives;  and  (2) 
the  provider's  written  policies  respecting  the  implementation  of 
these  rights.  Such  policies  and  procedures  msut  also  provide  for 
documentation  (in  the  individual's  medical  record)  of  whether  or 
not  the  individual  has  executed  an  advance  directive  as  well  as  for 
assurances  of  the  provider's  compliance  with  the  requirements  of 
State  law  respecting  advance  directives.  In  addition,  such  policies 
and  procedures  must  specify  that  the  provision  of  care  by  the  pro- 
vider is  not  conditioned  on  whether  or  not  the  individual  has  exe- 
cuted an  advance  directive.  Finally,  these  policies  and  procedures 
must  provide  for  the  education  of  staff  and  the  community  on 
issues  concerning  advance  directives. 

The  Committee  notes  that  primary  purpose  of  these  provisions  is 
to  ensure  that  adult  individuals  have  the  information  they  need  in 
order  to  protect  their  legal  rights  to  make  decisions  about  their 
medical  care  and  to  execute  appropriate  documentation  for  the  en- 
forcement of  those  decisions  No  individual  seeking  services  from  a 
Medicaid  provider  is  required  to  execute  a  living  will  or  a  durable 
power  of  attorney.  And  no  such  provider  is  require  a  to  assist  any 
individual  in  formulating  an  advance  directive.  All  that  is  required 
is  that  adult  individuals  be  provided  with  information  concerning 
applicable  State  law  and  that  Medicaid  providers  establish  policies 
and  procedures  to  ensure  compliance  with  that  law. 

(b)  Conforming  amendments. — Subsection  (b)  of  Section  4481 
makes  conforming  amendments  to  appropriate  sections  of  the  Med- 
icaid statute. 

(c)  Effective  date. — Subsection  (c)  of  Section  4481  provides  that 
the  provisions  of  Section  4481  shall  apply  with  respect  to  services 
furnished  on  or  after  the  first  day  of  the  first  month  beginning 
more  than  one  year  after  the  date  of  enactment. 

(d)  Study  to  assess  implementation  of  a  patient's  right  to  partici- 
pate in  the  dirct  health  care  decisions  affecting  the  patient. — Sub- 
section (d)  of  Section  4481  requires  the  Secretary  to  contract  with 
the  Institute  of  Medicine  of  the  National  Academy  of  Sciences  to 
conduct  a  study  with  respect  to  the  context  in  which  directed 
health  care  decisions  (including  advance  directives)  are  made  and 
carried  out.  Such  study  is  to  include  recommendations  for  any  ap- 
propriate Federal  legislation.  The  results  of  the  study  are  to  be  re- 
ported to  the  Committee  on  Energy  and  Commerce  and  the  Com- 
mittee on  Ways  and  Means  of  the  House  of  Representatives,  and  to 
the  Committee  on  Finance  of  the  Senate  not  later  than  four  years 
of  the  date  of  enactment. 

(e)  Public  education  demonstration  project. — Subsection  (e)  of  Sec- 
tion 4481  requires  the  Secretary  to  develop  and  implement  a  dem- 
onstration project  to  inform  the  public  about  their  rights  (1)  to  par- 
ticipate in  and  make  decisions  about,  their  medical  care  and  treat- 
ment and  (2)  to  execute  advance  directives.  The  results  of  this  dem- 
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onstration  project  are  to  be  reported  to  the  Committee  on  Energy 
and  Commerce  and  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and  to  the  Committee  on  Finance  of  the 
Senate. 

Section  M82— Section  U85 

Subtitle  C — Energy  and  Miscellaneous  Users  Fees 

PART  1 — ENERGY 

SEC.  4501.  SOLAR,  WIND,  WASTE,  AND  GEOTHERMAL  POWER  PRODUC- 
TION. 

Section  4501  removes  the  size  limitations  on  solar,  wind,  waste, 
and  geothermal  small  power  production  facilities  under  the  Public 
Utility  Regulatory  Policies  Act  of  1978  (PURRA).  At  present,  those 
limitations  tand  at  either  30  or  80  megawatts  (depending  on  the 
technology);  the  Federal  Energy  Regulatory  Commission  (FERC) 
has  no  authority  to  raise  those  limits  under  current  law. 

Background  and  Need  for  Legislation 

The  Public  Utility  Regulatory  Policies  Act  of  1978  (PURPA)  pro- 
vides certain  types  of  powerplants,  known  as  "qualifying  facilities' ' 
(QFs),  two  types  of  benefits. 

To  qualify  as  a  QF,  a  powerplant  has  to  meet  certain  restrictions 
based  on  ownership,  type  of  plant,  and  size.  QFs  cannot  be  more 
than  50  percent  owned  by  a  public  utility.  They  must  either  be  a 
cogeneration  plant  or  be  powered  by  renewable  resources,  geother- 
mal, biomass,  or  waste.  Finally,  they  have  to  be  under  certain  size 
limitations,  explained  in  more  detail  below,  to  qualify  for  the  bene- 
fits conferred  by  PURPA. 

The  first  type  of  benefit  is  a  guarantee  that  the  local  utility  will 
purchase  their  power  and  interconnect  them  to  the  local  grid.  The 
purchase  price,  however,  is  not  guaranteed. 

The  second  type  of  benefit  is  an  exemption  from  regulation  as  a 
utility  under  Federal  and  state  law.  More  specifically,  QFs  are  not 
regulated  as  electric  utilities  under  most  provisions  of  the  Federal 
Power  Act,  the  Public  Utility  Holding  Company  Act  of  1935,  and 
state  law  regarding  rate  setting  and  other  utility  regulations.  By 
contrast,  such  QFs  may  (depending  upon  their  size  and /or  technolo- 
gy) be  subject  to  Clean  Air  Act  and  other  environmental  law  and 
regulation. 

Currently,  cogeneration  QFs  may  be  of  any  size  to  qualify  for 
both  types  of  benefits.  Geothermal  QFs  must  be  80  MW  or  smaller 
to  qualify  for  both  types  of  benefits.  Renewable  resource  and  waste 
QFs  must  be  80  MW  or  smaller  to  qualify  for  the  mandatory  pur- 
chase and  interconnection  benefits  but  cannot  exceed  30  MW  if 
they  want  to  qualify  for  the  regulatory  exemptions. 

The  purpose  of  these  parts  of  PURPA  was  to  encourage  the  de- 
velopment of  electric  power  sources  that  relied  on  domestic  energy 
resources  which  are  either  more  efficient  (cogeneration)  or  are  rela- 
tively benign  environmentally  (renewables  like  wind,  solar  and  geo- 
thermal). 

PURPA,  along  with  market  forces  and  other  federal  programs, 
have  been  successful  in  developing  these  energy  sources,  although 
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not  without  some  problems.  There  are  now  tens  of  thousands  of 
megawatts  of  cogeneration  facilities  in  the  country.  The  wind  and 
solar  electric  industries  have  grown  from  virtually  nothing  in  1978, 
to  1500  and  2500  MW  today,  and  generate  enough  power  each  year 
for  the  residential  needs  of  a  city  the  size  of  San  Francisco.  Geo- 
thermal  power  has  increased  from  900  MW  in  1980  to  2,600  in 
1989.  During  the  same  period,  biomass  powerplants  increased  their 
capacity  from  200  to  5,000  MW.  For  a  sense  of  scale,  the  largest 
conventional  powerplants  in  the  country  today  are  in  the  1100  MW 
range. 

Essential  to  the  success  of  these  new  technologies  have  been  the 
constant  reductions  in  cost  due  to  technology  improvements  and  in- 
creased economies  of  scale.  For  example,  the  first  commercial  solar 
thermal  powerplant  in  Southern  California  produced  power  at  a 
cost  of  24  cents  per  kilowatt-hour  (kwh).  The  most  recently  com- 
pleted powerplant  produced  power  at  8  cents  per  kwh.  Wind  power 
in  1981  cost  25  cents  per  kwh  while  current  costs  are  in  the  7  to  9 
cent  range  and  both  the  California  Energy  Commission  and  Pacific 
Gas  and  Electric  Company  have  identified  wind  as  one  of  the 
lowest  cost  sources  of  new  power  supply. 

Continued  reductions  in  cost  due  to  improvements  in  technology 
are  predicted  for  all  renewable  energy  sources.  However,  additional 
reductions  due  to  greater  economies  of  sale  are  now  being  restrict- 
ed due  to  the  size  limitations  in  PURPA.  Single  facilities  larger 
than  80  MW  are  currently  technologically  feasible  and  economical- 
ly beneficial. 

Other  recent  developments  that  have  increased  interest  in  re- 
newable sources  of  energy  are  the  Clean  Air  Act  and  the  potential 
for  global  warming.  The  new  pollution  control  regulations  con- 
tained in  the  Clean  Air  Act  make  it  increasingly  likely  that  many 
utilities  will  turn  to  renewable  resources  to  meet  their  projected 
demand  in  the  future.  Solar,  wind  and  geothermal,  while  by  no 
means  a  panacea,  can  provide  a  hedge  against  global  warming  be- 
cause they  produce  little  or  no  carbon  dioxide,  the  major  ' 'green- 
house gas  . 

If  renewable  energy  is  to  make  important  contributions  to  miti- 
gate these  environmental  problems,  it  needs  to  be  more  common 
and  cheaper.  Removing  the  size  restrictions  contained  iin  PURPA 
can  help  accomplish  this. 

As  indicated  above,  the  FERC  lacks  authority  under  current  law 
to  raise  the  size  limitations  under  PURPA  for  solar,  wind,  waste 
and  geothermal  small  power  production  facilities.  This  legislation 
would  remove  all  such  size  limitations. 

These  amendments  to  PURPA  are  designed  to  eliminate  barriers 
to  efficient  utilization  to  renewable  and  waste  resources.  The  Com- 
mittee intends  for  these  changes  to  permit  solar,  geothermal, 
waste,  and  wind  facilities  to  compete  for  new  contracts  unburdened 
by  arbitrary  size  limitations. 

These  amendments  are  intended  to  apply  to  all  facilities,  includ- 
ing those  under  construction  or  in  operation  on  the  date  of  enact- 
ment. Therefore,  the  Committee  is  aware  that  these  amendments 
could  have  an  impact  on  sales  of  power  under  certain  existing  con- 
tracts. The  Committee  recognizes  that  contracts  may  have  been  de- 
veloped and  signed  based  on  PURPA  requirements  then  in  effect. 
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It  is  not  the  Committee's  intent  for  these  amendments  to  alter  any 
terms  in  existing  contracts  relating  to  the  sale  of  capacity  or 
energy  under  such  contracts,  whether  such  contracts  relate  to  new 
or  existing  facilities.  In  particular,  with  regard  to  energy  sold 
under  existing  contracts,  the  Committee  does  not  intend  for  these 
amendments  to  have  the  effect  of  forcing  utilities  to  accept  sales 
from  qualifying  facilities  which  are  not  permitted  under  such 
agreements.  Nothing  in  this  legislation  should  be  construed  to  re- 
quire the  purchase  of  additional  capacity  or  energy  under  existing 
contracts  at  the  prices  specified  in  such  contracts,  except  as  other- 
wise provided  in  such  contracts. 

SEC.  4502.  NRC  USER  FEES  AND  ANNUAL  CHARGES. 

The  provision  requires  the  Nuclear  Regulatory  Commission 
(NRC)  to  recovery  100  percent  of  its  budget  through  user  fees.  The 
Commission  currently  collects  45  percent  of  its  budget  through  user 
fees,  and  under  current  law,  this  will  revert  to  33  percent  in  FY 
1991. 

This  provision  is  virtually  identical  to  the  provision  the  Commit- 
tee on  Energy  and  Commerce  adopted  as  part  of  H.R.  1549,  the 
NRC  Authorization  bill  for  Fiscal  Years  1990  and  1991,  and  is  iden- 
tical to  Section  4501  of  the  budget  reconciliation  legislation  adopted 
last  year  by  the  Committee  and  the  House.  The  provision  was 
amended  in  conference.  The  legislative  history  on  this  provision 
contained  in  the  report  on  that  bill  (H.Rept.  101-56,  Parts  1  and  2) 
should  apply  in  this  case  as  well. 

The  NRC  also  has  authority  to  collect  user  fees  under  the  Inde- 
pendent Offices  Appropriation  Act  of  1952  (IOAA).  In  addition,  the 
costs  of  regulation  for  the  high-level  nuclear  waste  repository  in 
Nevada  are  paid  out  of  the  Nuclear  Waste  Fund,  which  is  funded 
by  payments  by  nuclear  utilities.  The  provision  requires  the  NRC 
to  collect  an  amount  equal  to  its  appropriation  less  funds  collected 
from  the  Nuclear  Waste  Fund  and  the  IOAA. 

In  the  last  Congress,  the  House  approved  a  provision  requiring 
100  percent  user  fees  for  the  NRC,  but  it  was  reduced  to  45  percent 
in  conference.  Sunday's  budget  resolution  does  not  specify  how  the 
committees  are  to  achieve  savings.  This  assumption  was  also  con- 
tained in  the  original  budget  agreement  with  President  Bush. 

The  fiscal  year  1990  NRC  budget  is  $439  million.  The  House 
passed  an  appropriation  of  $475  million  for  FY  1991. 

PART  2 — RAILROAD  USER  FEES 

SEC.  4511.  AMENDMENTS  TO  FEDERAL  RAILROAD  SAFETY  ACT  OF  1970. 

The  Concurrent  Resolution  on  the  Budget — Fiscal  Year  1991 
(H.Con.Res.  310)  contains  reconciliation  instructions  to  the  Commit- 
tee. The  Bipartisan  Budget  Summit  Deficit  Reduction  Plan  reached 
between  Administration  and  Congressional  officials  assumed  the 
inclusion  of  a  railroad  safety  user  fee  which  will  generate  revenues 
of  $170  million  between  fiscal  year  1991  through  fiscal  year  1995. 
In  accordance  with  the  agreement,  the  Committee  has  adopted  a 
rail  user  fee  provision.  The  user  fee  provision  is  analagous  to  the 
pipeline  safety  user  fees  adopted  as  part  of  the  Consolidated  Omni- 
bus Budget  Reconciliation  Act  of  1985  (P.L.  99-272),  see,  49  App. 
U.S.C.  1682a,  et  seq. 
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This  provision  directs  the  Secretary  of  Transportation  (the  Secre- 
tary) to  assess  fees  to  railroads  subject  to  the  Federal  Railroad 
Safety  Act  of  1970  (FRSA)  for  the  purpose  of  funding  certain  rail 
safety  functions  administered  by  the  Secretary. 

Pursuant  to  section  202(a)  of  FRSA,  the  Secretary  has  the  re- 
sponsibility of  promulgating  and  enforcing  rules,  regulations, 
orders,  and  standards  for  all  areas  of  railroad  safety.  In  accordance 
with  this  statutory  directive,  the  Secretary,  through  the  Federal 
Railroad  Administration  (FRA),  has  established  a  railroad  safety 
inspection  program.  Currently,  FRA  employs  361  rail  safety  inspec- 
tors to  carry  out  this  program. 

The  user  fees  created  under  the  provision  adopted  by  the  Com- 
mittee will  be  sufficient  to  cover  the  costs  of  FRA's  railroad  safety 
inspection  program.  The  Secretary  is  required  to  establish  a  sched- 
ule of  fees,  to  be  assessed  equitably  to  railroads,  in  reasonable  rela- 
tionship to  an  appropriate  combination  of  criteria  set  forth  in  the 
provision.  The  provision  requires  the  Secretary  to  assess  the  impact 
of  such  fees  on  the  rail  industry  at  the  end  of  each  fiscal  year  and 
to  report  its  findings  to  the  Congress.  The  user  fees  will  expire  at 
the  end  of  fiscal  year  1995. 

The  provision  also  sets  forth  an  authorization  of  appropriations 
for  all  rail  safety  programs  administered  by  the  Secretary  under 
FRSA  for  fiscal  year  1992. 

Section-by-Section  Analysis 

Subsection  (a)  of  the  Committee's  provision  amends  FRSA  by 
adding  a  new  section  216.  The  following  subsection  and  paragraph 
references  refer  to  provisions  of  section  216. 

Subsection  (a)(1)  directs  the  Secretary  to  establish  a  schedule  of 
fees  to  be  equitably  assessed  to  railroads  in  reasonable  relationship 
to  an  appropriate  combination  of  criteria  such  as  revenue  ton- 
miles,  track  miles,  passenger  miles,  or  other  relevant  factors.  The 
only  limitation  on  the  Secretary's  discretion  in  this  regard  is  that 
the  Secretary  may  not  base  the  schedule  of  fees  on  the  proportion 
of  industry  revenues  attributable  to  a  railroad  or  class  of  railroads. 
The  Committee  emphasizes  the  Secretary's  responsibility  of  estab- 
lishing an  equitable  schedule  of  fees  based  on  the  criteria  set  forth 
in  this  subsection. 

Subsection  (a)(2)  requires  the  Secretary  to  establish  procedures 
for  the  collection  of  such  fees.  This  provision  specifically  authorizes 
the  Secretary  to  use  the  services  of  any  Federal,  State,  or  local 
agency  or  instrumentality  to  collect  such  fees  and  to  reimburse 
such  agencies  or  instrumentalities  a  reasonable  amount  for  such 
services.  The  Committee  intends  to  minimize  the  costs  and  burdens 
associated  with  collection  of  the  user  fees  by  allowing  the  Secretary 
to  utilize  a  full  range  of  governmental  resources. 

Subsection  (a)(3)  provides  that  the  fees  will  be  assessed  to  rail- 
roads that  are  subject  to  FRSA.  Additionally,  the  provision  states 
that  the  fees  will  cover  the  costs  of  administering  the  Secretary's 
responsibilities  under  FRSA,  except  for  the  research,  development, 
testing,  evaluation,  and  training  activities  set  forth  in  section 
202(a)(2)  of  FRSA. 
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Subsection  (b)  requires  the  Secretary  to  collect  the  user  fees  for 
each  fiscal  year  before  the  end  of  each  such  fiscal  year. 

Subsection  (c)  provides  that  the  amounts  collected  under  subsec- 
tion (b)  shall  only  be  used  to  carry  out  the  activities  under  FRSA, 
to  the  extent  such  activities  are  funded  in  advance  by  appropria- 
tions. 

Subsection  (d)  provides  that  the  user  fees  will  be  assessed  in  an 
amount  sufficient  to  cover  activities  (as  described  in  subsection  (c)) 
beginning  on  March  1,  1991.  The  Committee  believes  this  will  give 
the  Secretary  ample  time  to  study,  develop,  and  implement  the 
user  fee  program  for  the  remainder  of  fiscal  year  1991  and  future 
years.  This  subsection  also  provides  that  the  aggregate  of  fees  re- 
ceived in  any  fiscal  year  will  not  exceed  105  percent  of  the  aggre- 
gate appropriations  for  such  fiscal  year  for  covered  activities. 

Subsection  (e)  requires  the  Secretary,  within  90  days  after  each 
fiscal  year  in  which  fees  are  imposed,  to  submit  a  report  to  Con- 
gress detailing:  (1)  the  amount  of  fees  collected  during  that  fiscal 
year;  (2)  the  impact  of  such  fees  on  the  financial  health  of  the  rail- 
road industry  and  its  competitive  position  relative  to  each  compet- 
ing mode  of  transportation;  and  (3)  the  total  cost  of  Federal  safety 
activities  for  each  such  other  mode  of  transportation,  including 
costs  defrayed  by  Federal  user  fees.  Paragraph  (2)  requires  the  Sec- 
retary, within  90  days  after  submission  of  each  such  annual  report, 
for  any  fiscal  year  in  which  the  Secretary's  report  under  paragraph 
(1)  finds  either:  (i)  an  impact  from  the  user  fees  on  the  financial 
health  of  the  railroad  industry  or  on  its  competitive  position  rela- 
tive to  competing  modes  of  transportation,  or  (ii)  any  significant 
difference  in  the  burden  of  Federal  user  fees  borne  by  the  railroad 
industry  and  those  applicable  to  competing  modes  of  transporta- 
tion, to  submit  to  Congress  specific  legislative  recommendations  to 
correct  such  impact  or  difference.  The  Committee  believes  these 
provisions  are  essential  to  the  proper  conduct  of  the  Committee's 
oversight  responsibilities  with  respect  to  railroads.  The  required  re- 
ports should  provide  the  Committee  appropriate  data  for  evaluat- 
ing the  impact  of  the  user  fees  on  the  rail  industry  and  the  proprie- 
ty of  imposing  the  fees  in  future  years. 

Subsection  (f)  provides  that  section  216  will  expire  at  the  end  of 
fiscal  year  1995. 

Subsection  (b)  of  the  Committee's  provision  authorizes  appropria- 
tions to  carry  out  FRSA  for  fiscal  year  1991  in  an  amount  not  to 
exceed  $46,884,000. 

PART  3 — TRAVEL  AND  TOURISM  USER  FEES 

SEC.  4521.  UNITED  STATES  TRAVEL  AND  TOURISM  USER  FEE. 

The  Committee  on  Energy  and  Commerce  recommends  that  a 
user  fee  be  charged  each  foreign  tourist  who  comes  to  the  United 
States  by  airplane  or  cruise  ship.  The  fee  would  yield  $7  million  in 
fiscal  year  1991  and  an  estimated  $14  million  in  each  succeeding 
fiscal  year.  Thus,  for  the  five  year  period  fiscal  year  1991  through 
fiscal  year  1995  the  fee  would  raise  $63  million.  The  fee  would  be 
one  dollar  per  tourist  during  the  initial  twelve  months.  Beginning 
in  the  middle  of  fiscal  year  1992,  the  fee  would  be  set  each  year  by 
the  Secretary  of  Commerce  so  as  to  generate  receipts  approximate- 
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ly  equal  to  the  appropriation  to  the  United  States  Travel  and  Tour- 
ism Administration  ("USTTA"). 

USTTA  is  part  of  the  Department  of  Commerce  and  tries  to  in- 
crease the  number  of  foreign  tourists  who  visit  the  United  States. 
USTTA  has  offices  in  nine  foreign  countries  (Australia,  Canada, 
Japan,  Mexico,  and  five  European  countries). 

In  fiscal  year  1990  Congress  appropriated  $14,122,000  to  USTTA. 
In  his  budget  for  fiscal  year  1991  President  Bush  requested  an  ap- 
propriation to  USTTA  of  $14,362,000  and  said  the  Administration 
would  seek  "a  Travel  Promotion  Fee  to  be  assessed  on  airline  and 
cruise  ship  carriers  for  transportation  of  passengers  to  the  United 
States.  .  .  .  The  fee  will  offset  Department  of  Commerce  oper- 
ations.' ' 

The  Bipartisan  Budget  Summit  Deficit  Reduction  Plan  of  Sep- 
tember 30,  1990  says  that  for  the  USTTA  there  should  be  a  saving 
of  $7  million  in  fiscal  year  1991  and  $14  million  in  each  of  the  fol- 
lowing four  years,  for  a  total  saving  of  $63  million  during  the  five 
years;  the  Plan  "assumes  a  per  passenger  fee  will  be  assessed  on 
commercial  airlines  and  cruise  ships  to  recover  the  full  cost  of  the 
USTTA." 

Section-by-Section  Analysis  and  Discussion 

User  fee. — The  first  section  of  the  Committee  Print  amends  the 
International  Travel  Act  of  1961  by  adding  a  new  section  304  to  es- 
tablish a  United  States  Travel  and  Tourism  Administration  user 
fee  ("the  fee").  Subsection  (a)  directs  the  Secretary  of  Commerce  to 
charge  the  fee  to  each  alien  who  arrives  in  the  Unites  States 
aboard  a  commercial  aircraft  or  cruise  ship  from  outside  the 
United  States  and  who  is  an  alien  described  in  section  101(a)(15)(B) 
of  the  Immigration  and  Nationality  Act  ("an  alien  (other  than  one 
coming  for  the  purpose  of  study  or  of  performing  skilled  or  un- 
skilled labor  or  as  a  representative  of  foreign  press,  radio,  film,  or 
other  foreign  information  media  coming  to  engage  in  such  voca- 
tion) having  a  residence  in  a  foreign  country  which  he  has  no  in- 
tention of  abandoning  and  who  is  visiting  the  United  States  tempo- 
rarily for  business  or  temporarily  for  pleasure").  The  Committee 
intends  that  the  fee  be  charged  to  aliens  to  whom  a  waiver  of  a 
tourist  visa  has  been  granted.  The  fee  would  not,  however,  be 
charged  to  foreign  tourists  coming  from  other  countries  that  have 
signed  a  treaty  or  international  agreement  with  the  United  States 
prohibiting  such  a  fee.  The  Committee  has  been  informed  that  in 
fiscal  year  1989  the  fee  would  have  been  applied  to  about  19  mil- 
lion people. 

Subsection  (b)  says  that  between  April  1,  1991  and  March  30, 
1992  the  fee  shall  be  one  dollar.  Beginning  in  1991,  each  year  the 
Secretary  of  Commerce,  prior  to  the  end  of  the  calendar  year,  shall 
publish  in  the  Federal  Register  the  fee  for  the  12  month  period 
commencing  on  April  1  of  the  following  calendar  year,  which  the 
Secretary  of  Commerce  shall  set  by  dividing  the  amount  appropri- 
ated to  USTTA  for  the  year  by  the  number  of  aliens  estimated  to 
arrive  aboard  a  commercial  aircraft  or  cruise  ship  during  the  year 
(excluding  those  coming  from  countries  with  which  the  United 
States  has  a  treaty  or  agreement  prohibiting  such  a  fee)  and  round- 
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ing  the  result  up  or  down  to  the  nearest  quarter-dollar.  For  exam- 
ple, if  $14  million  is  appropriated  to  USTTA  in  fiscal  year  1992  and 
if  the  Secretary  of  Commerce  decides  that  19  million  foreign  tour- 
ists will  enter  the  United  States  by  airplane  or  cruise  ship  in  1992, 
then  the  user  fee  will  be  seventy  five  cents  per  person.  The  Secre- 
tary of  Commerce's  determination  is  not  subject  to  judicial  review. 

Subsection  (c)  says  that  the  fee  shall  be  collected  on  behalf  of  the 
Secretary  of  Commerce  by  the  commercial  airline  or  cruise  ship 
line  on  which  the  alien  entered  the  United  States.  The  airline  or 
ship  line  shall  remit  the  collected  fees  to  the  Secretary  of  the 
Treasury  within  31  days  of  the  end  of  the  calendar  quarter  in 
which  the  alien  arrived,  and  the  remitted  fees  shall  be  deposited  in 
the  General  Fund  of  the  Treasury. 

Subsection  (d)  says  the  effective  date  for  the  fee  shall  be  April  1, 
1991. 

Civil  penalties  and  enforcement. — The  second  section  of  the  Com- 
mittee Print  amends  the  International  Travel  Act  of  1961  to  add  a 
new  section  305  to  establish  procedures  and  penalties  to  enforce 
the  collection  of  the  fee.  The  Secretary  of  Commerce  would  be  au- 
thorized to  assess  a  civil  penalty  of  up  to  $5,000  for  each  day  a  fee 
required  to  be  remitted  to  the  Treasury  is  not  paid. 

PART  4 — EPA  USER  FEES 

SEC.  4531.  RADON  TESTING  FEES. 

See  section  305(e)(2)  of  the  Toxic  Substances  Control  Act. 
SEC.  4532.  MOTOR  VEHICLE  COMPLIANCE  PROGRAM  FEES. 

See  Section  217  of  H.R.  3030,  "Clean  Air  Act  Amendments  of 
1990,"  as  passed  the  House  of  Representatives  (101st  Congress). 


DISSENTING  VIEWS  ON  THE  MEDICAID  RECONCILIATION 

SECTION 


The  reconciliation  bill  is  supposed  to  be  a  budget-cutting  vehicle. 
However,  this  package  clearly  demonstrates  how  this  legislation  is 
being  used  at  the  very  last  minute  to  include  new  Medicaid  spend- 
ing provisions  which  will  add  new  financial  burdens  on  both  the 
Federal  Government  and  the  States.  Irrespective  of  the  various 
merits  of  these  Medicaid  provisions,  the  spending  levels  that  these 
measures  will  produce  violate  any  sense  of  restraint  on  increases  in 
the  Federal  budget. 

It  should  be  noted  that  this  year,  for  the  first  time,  we  are 
paying  for  these  Medicaid  expansions  with  spending  cuts.  The 
spending  cuts  in  this  package,  which  are  due  primarily  to  the  "Pru- 
dent Pharmaceutical  Purchasing"  provision,  result  in  greater  sav- 
ings than  required  by  the  budget  resolution.  For  doing  such  a 
"good  job",  we  are  rewarding  ourselves  by  mandating  a  new  Medic- 
aid expansion.  This  "surplus"  is  illusory  and  will  ultimately  have  a 
detrimental  impact  on  the  five-year  deficit  reduction  package.  This 
provision  provides  for  a  phase-in  of  Medicaid  coverage  for  children 
between  the  ages  7  and  18  beginning  in  Fiscal  Year  1991.  The  CBO 
cost  estimate  for  the  various  parts  of  this  program  is  $35  million  in 
FY  91,  increasing  each  year  until  FY  95  when  it  will  cost  $330  mil- 
lion—resulting in  a  five-year  cost  of  $935  million.  For  the  first  five 
years  this  program  will  be  paid  for  with  the  savings  in  this  pack- 
age. But  how  will  it  be  paid  for  in  the  sixth  through  the  twelfth 
years?  The  phase-in  will  not  be  complete  until  2002. 

We  must  also  be  aware  that  the  Federal  costs  of  these  Medicaid 
provisions,  while  great,  are  only  half  the  story.  The  States  face 
equally  large  expenditures  if  these  Medicaid  expansions  are  en- 
acted. Last  year,  48  Governors  signed  a  letter  under  the  auspices  of 
the  National  Governors  Association  asking  for  a  moratorium  on 
further  Medicaid  mandatory  expansions  for  two  years.  These  gover- 
nors were  responding  to  the  fact  that  Medicaid  expenditures  have 
doubled  over  the  past  five  years.  The  rapid  growth  of  Medicaid  ex- 
penditures is  virtually  causing  panic  in  every  State  capital.  Most 
States  are  required  by  their  constitutions  to  balance  their  budgets. 
Therefore,  because  the  Federal  government  is  mandating  these  ex- 
pansions, the  States  will  have  less  and  less  discretion  with  respect 
to  how  they  spend  their  limited  budgets. 

Given  the  crisis  that  we  are  facing  with  respect  to  the  deficit  we 
can  not  allow  back  door  attempts  to  sneak  in  legislation  that  will 
ultimately  increase  Federal  spending.  This  budget  reconciliation  is 
just  the  beginning.  Provisions  which  essentially  create  new  entitle- 
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ments  will  only  balloon  Federal  funding  and  exacerbate  the  budget 
crisis.  Legislating  in  this  manner  is  irresponsible  and  we  urge  our 
colleagues  to  reject  this  package. 

Norman  F.  Lent. 
Carlos  J.  Moorhead. 
Bill  Dannemeyer. 
Thomas  J.  Bliley,  Jr. 
Jack  Fields. 
Michael  G.  Oxley. 
Howard  C.  Nielson. 
Dan  Schaefer. 
Joe  Barton. 
Sonny  Callahan. 
J.  Alex  McMillan. 
Edward  Madigan. 


DISSENTING  VIEWS  OF  HON.  WILLIAM  E.  DANNEMEYER 
CONCERNING  THE  BUDGET  RECONCILIATION  PACKAGE 
BEFORE  THE  ENERGY  AND  COMMERCETCOMMFFfEE 


The  Energy  and  Commerce  Committee  in  this  legislation  has 
agreed  to  reduce  overall  projected  Medicare  Part  B  outlays  by  $27 
billion  over  the  next  five  years.  Most  of  these  reductions — about 
$16  billion — will  come  from  lower  reimbursement  rates  for  physi- 
cians and  other  Part  B  providers.  Approximately  $11  billion  will  be 
raised  from  Medicare  beneficiaries  by  raising  the  Part  B  deductible 
from  $75  to  $100.  The  Congressional  Budget  Office  (CBO)  estimates 
this  increase  will  raise  $2.6  billion  over  5  years.  In  addition,  the 
Committee  has  decided  to  extend  current  law  with  respect  to  the 
Part  B  premium,  so  that  it  continues  to  raise  25  percent  of  pro- 
gram expenditures. 

This  CBO  treatment  ^)f  this  last  change  deserves  special  com- 
ment. Although  this  provision  simply  maintains  current  law,  the 
Committee  has  counted  this  as  a  significant  revenue  raiser — $8.6 
billion  over  5  years — because  the  provision  in  current  law  expired 
on  October  1.  In  my  opinion,  an  extension  of  current  law  should 
not  count  toward  our  overall  deficit  reduction  goal.  This  is  but  one 
example  of  the  "smoke  and  mirrors"  approach  in  this  reconcilia- 
tion package. 

Under  this  approach,  many  providers  will  be  forced  to  restrict 
access  to  Medicare  patients.  As  physicians  receive  less  and  less  re- 
imbursement for  services  provided  to  Medicare  patients,  they  will 
conclude  that  it  is  too  expensive  to  care  for  our  senior  citizens,  and 
they  will  react  by  either  accepting  fewer  and  fewer  Medicare  pa- 
tients or  by  forcing  seniors  to  wait  longer  for  care — de  facto  ration- 
ing. 

Mr.  Chairman,  this  is  not  only  undesirable,  it  is  unnecessary.  If 
this  Congress  were  to  wield  the  budget  ax  and  cut  the  discretionary 
domestic  portion  of  the  budget  and  foreign  aid,  we  could  achieve 
the  Budget  Summit's  goal  of  a  balanced  budget  in  five  years  with 
no  cuts  in  Medicare  and  no  new  taxes.  I  know  it  may  sound  amaz- 
ing, but  this  is  true.  I  have  attached  some  information  that  lays  out 
the  specifics  of  my  budget  proposal. 

Every  time  the  Congress  approves  a  new  Federal  program,  or  in- 
creases the  authorization  for  an  existing  one,  we  are  indirectly 
harming  the  Medicare  recipient.  As  the  discretionary  domestic  por- 
tion of  the  Federal  budget  continues  to  grow,  there  will  be  more 
and  more  pressure  on  the  Congress  to  exercise  budgetary  restraint 
at  the  expense  of  high  quality  care  for  seniors  and  others  who  are 
eligible  for  Medicare  benefits. 

My  point  is  a  simple  one:  Some  day,  all  the  many  special  interest 
groups  that  care  about  the  future  of  Medicare — those  who  repre- 
sent the  Medicare  patient  as  well  as  the  physicians  and  hospitals 
who  provide  the  Medicare  services — will  have  to  adopt  a  new  strat- 
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egy.  That  strategy  will  require  these  organizations  to  identify  spe- 
cific and  deep  cuts  in  the  discretionary  domestic  portion  of  the 
budget.  They  will  have  to  confront  upper  middle  class  artists  and 
affluent  farmers  in  the  halls  of  Congress.  Congress  will  have  to 
choose  between  slashing  Medicare  reimbursement  rates  or  elimi- 
nating the  National  Endowment  for  the  Arts. 

When  these  confrontations  arise,  those  portions  of  the  budget 
best  described  as  luxuries  in  a  time  of  necessity  will  undoubtedly 
lose.  While  it  may  sound  harsh,  the  Medicare  community  must  re- 
alize that  we  have  entered  a  time  of  budgetary  zero-sum  politics, 
where  no  one  can  win  without  someone  else  losing.  I  think  we  can 
all  agree  that  it  makes  little  sense  to  squeeze  the  Medicare  pro- 
gram while  so  many  other  frivolous  Federal  programs  continue  to 
grow  and  prosper. 

EXPANDING  MEDICAID  DURING  A  BUDGETARY  CRISIS 

At  a  time  when  we  are  about  to  increase  the  Federal  debt  by 
more  than  $300  billion,  it  is  simply  inconceivable  for  this  Commit- 
tee to  be  expanding  a  Federal  entitlement  program.  In  fact,  it  is 
inconceivable  that  we  should  be  expanding  any  Federal  program  at 
this  time. 

Yet  the  Reconciliation  package  does  exactly  that.  It  includes  two 
well-intentioned,  but  potentially  expensive  expansions  of  the  Med- 
icaid program.  Both  of  these  proposals  would  expand  Medicaid  cov- 
erage for  children.  One  even  establishes  the  disturbing  precedent  of 
providing  100  percent  Federal  funding  for  a  small  category  of  eligi- 
ble children,  waiving  for  the  first  time  the  traditional  State-Federal 
partnership.  Although  worthy  in  intent,  these  explanations  simply 
perpetuate  the  business-as-usual  atmosphere  that  has  brought 
about  the  current  budgetary  stalemate. 

Rather  than  using  questionable  cost  estimates  from  the  Congres- 
sional Budget  Office  and  the  Office  of  Management  and  Budget— 
which  have  embarrassed  this  Committee  in  the  past — to  justify  the 
expansion  of  existing  programs,  we  should  be  looking  for  ways  to 
exceed  the  budgetary  savings  required  in  the  budget  resolution.  In 
fact,  I  offered  two  amendments  to  do  just  this,  and  both  were  re- 
jected by  the  Committee.  One  amendment  would  have  allowed  my 
home  State  of  California  to  move  forward  with  its  own  cost-effi- 
cient approach  to  nursing  home  reform  for  Medicaid  recipients  who 
reside  in  these  facilities.  The  State  of  California  estimates  that  its 
own  ambitious  approach  would  deliver  the  same  quality  of  care  to 
nursing  home  residents  in  a  more  cost-effective  manner.  Indeed,  ac- 
cording to  the  CBO,  my  amendment  would  have  reduced  Federal 
Medicaid  outlays  by  $280  million  over  the  next  five  years. 

In  other  areas,  such  as  the  Clean  Air  Act,  California  has  received 
an  exemption  from  Federal  regulation  in  order  to  pursue  its  own 
regulatory  approach  to  cleaning  our  skies.  I  see  nothing  wrong 
with  asking  my  colleagues  to  grant  California  with  a  similar  ex- 
emption in  this  area. 

My  other  amendment  would  have  eliminated  the  Medicaid  ex- 
pansion for  children  up  to  the  age  of  twelve.  As  with  many  other 
Medicaid  expansions  in  recent  years,  this  one  begins  modestly,  cost- 
ing only  $30  million  in  the  first  year,  but  rapidly  escalates  to  more 
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than  $330  million  annually  by  1995.  Again,  the  Committee,  in  its 
business-as-usual  mode,  rejected  my  amendment  to  keep  the  pro- 
gram at  its  present  size. 

The  American  people  have  written  and  phoned  and  telegrammed 
their  utter  disdain  for  the  U.S.  Congress  in  these  last  few  days.  To 
them,  this  is  not  business  as  usual.  Indeed,  it  is  a  crisis  of  the  first 
magnitude  that  has  led  many  to  question  whether  our  Congress 
has  lost  the  ability  to  function.  I  respectfully  submit  that  this  rec- 
onciliation package  does  nothing  to  allay  these  legitimate  fears. 

Bill  Dannemeyer. 


BUDGET  RECOVERY  ACT 

[in  billions  of  dollars] 


Fiscal  year- 
Functions    5  yrs 

1990        1991        1992        1993        1994  1995 


National  defense: 

BA                                                  299.6  289.1  289.1  289.1  289.1  289.1   

0                                                    299.9  294.1  289.1  289.1  289.1  289.1   

Savings  1    -12.4  -26.8  -36.7  -52.6  -62.4  -190.0 

International  affairs: 

BA                                                    19.0  13.4  14.0  14.5  15.0  15.8   

0                                                   15.5  11.9  12.6  13.0  13.1  13.8  

Savings2   -5.9  -6.2  -6.4  -6.6  -6.9  -32.0 

Science,  space,  and  technology: 

BA                                                    14.6  14.7  14.9  15.0  15.2  15.3   

0                                                     14.2  14.3  14.5  14.6  14.8  14.9   

Savings   -.9  -1.2  -1.5  -2.0  -2.5  -8.1 

Energy-. 

BA                                                     4.9  4.9  5.0  5.0  5.1  5.1 

0                                                    3.3  3.3  3.4  3.4  3.4  3.5   

Savings   -.7  -1.0  -1.6  -1.9  -1.8  -7.0 

Natural  resources  and  environment: 

BA                                                    17.7  18.0  18.2  18.4  18.6  18.8   

0                                                     17.8  18.0  18.2  18.4  18.6  18.8   

Savings   -.9  -1.4  -1.8  -2.0  -2.4  -8.5 

Agriculture: 

BA                                                    13.9  14.7  17.7  18.6  17.9  17.0   

0                                                     12.5  13.1  13.7  14.3  14.9  14.3   

Savings   -1.0  -3.3  -1.4  -.2  0  -5.9 

Commerce  and  housing  credit: 

BA                                                   17.9  85.5  85.4  41.6  -6.5  2.6   

0                                                     75.7  87.0  81.4  39.7  -9.2  -3.2   

Savings                                                  0  0  0  0  0  0  0 

Transportation: 

BA                                                   31.2  31.5  31.8  32.1  32.5  32.8   

0                                                     29.5  29.8  30.1  30.4  30.7  31.0   

Savings   -.9  -1.9  -2.7  -3.6  -4.4  -13.6 

Community  and  regional  development: 

BA                                                    9.8  9.2  8.9  9.0  9.5  9.6   

0                                                      8.3  8.3  8.4  8.3  8.4  8.5   

Savings   -.3  -.2  -.4  -.5  -.7  -2.1 

Education,  training,  employment  and  social  services: 

BA                                                   40.4  42.3  43.6  44.4  46.3  48.1   

0                                                    38.3  41.1  41.3  42.3  44.1  46.0   

Savings   -.7  -1.7  -1.7  -1.3  -.9  -6.3 

Health: 

BA                                                   61.1  66.3  73.9  81.3  89.6  98.5   

0                                                    58.2  65.5  73.1  80.3  87.5  94.5   

Savings   0  -.2  -.6  -1.4  -3.0  -5.2 

M6(Jic3r6' 

BA.'                                                  116.2  122.4  133.5  147.5  161.9  177.2   
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BUDGET  RECOVERY  ACT— Continued 

[in  billions  of  dollars] 


Fiscal  year- 
Functions    5  yrs 

1990        1991        1992        1993        1994  1995 


0   96.9 

Savings 3  

Income  security: 

BA   184.9 

0   148.5 

Savings  

Social  Security: 

BA   306.6 

0   248.7 

Savings  

Veterans  benefits  and  services: 

BA   30.6 

0   29.4 

Savings  

Administration  of  justice: 

BA   12.4 

0   10.5 

Savings  

General  government: 

BA   12.0 

0   10.6 

Savings  

Net  interest:  BA/0   181.4 

Savings  

Und.  Off.  Rcpts.:  BA/0   -36.7 

Savings  


104.9 

120.0 

134.4 

150.5 

168  0 

0 

0 

0 

0 

0 

0 

196.8 

202.6 

210.9 

219.7 

226  6 

155.2 

162.2 

169.5 

177.1 

185  1 

-5.3 

-5.6 

-5.8 

-8.2 

-7.1 

-32.0 

339.5 

367.0 

396.2 

427.5 

460  9 

266.3 

283.7 

301.4 

318.9 

337  2 

o 

o 

o 

o 

o 

o 

31.9 

33.1 

34.1 

35.1 

36  1 

31.5 

32.6 

33.6 

35.9 

35  5 

-.2 

-.1 

-.2 

-.4 

-.6 

-1.5 

13.5 

13.6 

13.8 

14.0 

14.2 

12.0 

12.5 

13.0 

13.6 

14.2 

-.8 

-1.7 

-1.9 

-1.8 

-1.8 

-8.0 

11.7 

11.9 

11.7 

11.7 

11.8 

11.1 

11.3 

11.4 

11.5 

11.6 

-.6 

-.7 

-.4 

-.5 

-.8 

-3.0 

193.4 

201.3 

207.6 

208.2 

205.9 

-2.4 

-5.9 

-9.5 

-13.8 

-18.5 

-50.1 

-38.6 

-40.7 

-42.4 

-44.7 

-47.1 

0 

0 

0 

0 

0 

0 

Total: 

BA                                           1,337.5    1,460.6  1,525.7  1,549.4  1,567.2  1,640.1   

0                                           1,262.5    1,322.3  1,368.6  1,382.3  1,386.3  1,441.1   

Savings                                                         -33.0  -57.9  -72.6  -96.8  -113.9  -374.2 

Revenues                                              1,044.2    1,121.4  1,194.2  1,278.6  1,363.0  1,441.1   

Deficit  4                                             -218.3  -200.9  -174.4  -103.7  -23.3  0   


ADDENDA 

Program  savings: 

Defense  1   -12.4  -26.8  -36.7  -52.6  -62.4  -190.9 

Foreign  aid 2   -5.9  -6.2  -6.4  -6.6.  -6.9  -32.0 

Medicare  and  Medicaid   0  0  0  0  0  0 

Retirement  (Social  Security,  Federal,  military)   0  0  0  0  0  0 

Unemployment   0  0  0  0  0  0 

Veterans  comp.  and  benefits   0  0  0  0  0  0 

Other  entitlements 3   -5.3  -3.7  -4.0  -5.2  -3.8  -22.0 

Nondefense  discretionary  5    -7.0  -15.3  -16.0  -18.6  -22.3  -79.2 

Net  interest   -2.4  -5.9  -9.5  -13.8  -18.5  -50.1 

Total  outlays  reductions   -33.0  -57.9  -72.6  -96.8  -113.9  -374.2 

Tax  increases   0  0  0  0  0  0 


1  Freezes  defense  spending  for  5  years  at  fiscal  year  1991  BA  level  assumed  by  BS. 

2  Reduces  annual  foreign  aid  amounts  by  one-third. 

3  Entitlements  allowed  to  grow  annually  by  9.1  percent,  5.1  percent,  5  percent,  5  percent,  and  5  percent,  and  discretionary  by  0  percent  in 
1991  and  1  percent  each  year  thereafter;  this  results  in  a  4.5  percent  annual  cap  on  combined  income  security  function. 

4  Deficit  levels  assumed  to  be  revised  G-R-H  targets  for  each  year. 
5 1  percent  growth  generally  allowed  each  year. 


Title  V— Committee  on  Interior  and  Insular  Affairs 

Committee  on  Interior  and  Insular  Affairs, 

Washington,  DC,  October  12,  1990. 

Hon.  Leon  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  I  hereby  submit  the  recommendations  of 
the  Committee  on  Interior  and  Insular  Affairs  for  inclusion  in  the 
Omnibus  Reconciliation  Bill  of  1990. 

The  Conference  Report  on  the  Congressional  Budget  (H.  Report 
101-820)  instructs  this  Committee  to  report  changes  in  law,  which 
provide  direct  spending  authority,  sufficient  to  reduce  outlays  by  $2 
billion  in  fiscal  years  1991-1995. 

Our  recommendations  include  provisions  of  legislation  which 
have  been  reported  to  and,  except  for  the  provisions  with  respect  to 
NRC  user  fees,  passed  the  House. 
These  provisions  are: 

Section  7  of  H.R.  1549,  the  NRC  Authorization  bill  as  report- 
ed to  the  House,  which  provides  for  increased  user  fees  to  re- 
cover 100%  of  the  cost  of  regulating  nuclear  power  plants. 
With  respect  to  report  language  to  accompany  this  Commit- 
tee's reconciliation  recommendation  regarding  this  measure, 
reference  House  Report  101-56,  Part  1,  with  particular  refer- 
ence to  the  chapters  headed  IV.  Committee  Action;  VII.  User 
Fees;  VIII.  Section  by  Section  Analysis;  IX.  Inflationary  Impact 
Statement;  and  XIII.  Changes  in  Existing  Law; 

H.R.  987,  the  Tongass  Timber  Reform  bill  as  passed  the 
House,  which  includes  a  provision  to  eliminate  the  permanent 
appropriation  contained  in  current  law.  With  respect  to  report 
language  to  accompany  this  Committee's  reconciliation  recom- 
mendation regarding  this  measure,  reference  House  Report 
101-84,  Part  1.  Further,  reference  July  13,  1989  Congressional 
Record  (H3684-3718),  for  consideration  and  passage  of  H.R.  987 
with  the  amendments,  which  were  agreed  to  in  the  House; 

H.R.  2392  as  passed  the  House,  which  amends  the  Mineral 
Leasing  Act  relating  to  oil  shale  claims  to  provide  for  increased 
receipts.  With  respect  to  report  language  to  accompany  this 
Committee's  reconciliation  recommendation  regarding  this 
measure,  reference  House  Report  101-65.  Further,  reference 
June  1,  1989  Congressional  Record  (H2254-2263)  for  consider- 
ation and  passage  of  H.R.  2392  in  the  House; 

H.R.  2095  as  passed  the  House,  which  amends  the  Surface 
Mining  Control  and  Reclamation  Act,  to  provide  for  continuing 
collection  of  reclamation  fees.  With  respect  to  report  language 
to  accompany  this  Committee's  reconciliation  recommendation 
regarding  this  measure,  reference  House  Report  101-294.  Fur- 
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ther,  reference  October  23,  1989  Congressional  Record  (H7335- 
7346,  7358),  for  consideration  and  passage  of  H.R.  2095,  with 
the  amendment,  which  was  agreed  to  in  the  House; 

H.R.  3058,  the  Bryce  Canyon  Environmental  Enhancement 
bill  as  passed  by  the  House,  which  provides  for  a  competitive 
coal  lease  sale.  With  respect  to  report  language  to  accompany 
this  Committee's  reconciliation  recommendation  regarding  this 
measure,  reference  House  Report  101-469.  Further,  reference 
June  25,  1990  Congresssional  Record  (H4 109-4 11 2)  for  consider- 
ation and  passage  of  H.R.  3058  in  the  House; 

First  paragraph  and  Sections  201,  202,  203,  204,  205,  207,  208, 
209,  210,  and  212  of  H.R.  848,  the  BLM  Authorization  bill  as 
passed  the  House,  which  includes  a  provision  for  increased  re- 
ceipts from  penalties.  With  respect  to  report  language  to  ac- 
company this  Committee's  reconciliation  recommendation  re- 
garding this  measure,  reference  House  Report  101-132.  Fur- 
ther, reference  Congressional  Record  of  July  17,  1989,  for  con- 
sideration and  passage  of  H.R.  828,  as  amended  in  the  House 
with  specific  reference  to  pages  H3779-3789,  General  Debate; 
H3791-3792,  Sec.  210.  Exemption  from  Strict  Liability;  and 
H3793-3796,  Sec.  212.  Prohibition  of  Subleasing. 
Inclusion  in  the  reconciliation  bill  of  this  reported  measure  and 
these  House-passed  measures  will  assure  that  this  committee  will 
more  than  meet  the  requirements  specified  in  the  budget  resolu- 
tion conference  report. 
Sincerely, 

Morris  K.  Udall, 

Chairman. 


U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  U,  1990. 

Hon.  Morris  K.  Udall, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  legislation  intended  to  meet 
your  Committee's  reconciliation  instructions  as  specified  in  the 
fiscal  year  1991  budget  resolution.  Included  in  the  estimate  are  the 
following  bills  with  some  modifications  as  specified  by  Committee 
staff: 

H.R.  2392,  a  bill  to  amend  section  37  of  the  Mineral  Lands 
Leasing  Act  relating  to  oil  shale  claims,  and  for  other  pur- 
poses, as  passed  by  the  House  on  June  1,  1989; 

H.R.  987,  the  Tongass  Timber  Reform  Act,  as  passed  by  the 
House  on  July  13,  1989; 

Section  7  of  H.R.  1549,  the  Nuclear  Regulatory  Commission 
Authorization  Act  for  Fiscal  Years  1990  and  1991,  as  reported 
from  the  Committee  on  Interior  and  Insular  Affairs  on  May  17, 
1989; 

H.R.  2095,  the  Abandoned  Mine  Reclamation  Act  of  1989,  as 
passed  by  the  House  on  October  23,  1989; 
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H.R.  828,  a  bill  to  authorize  appropriations  for  programs, 
functions,  and  activities  of  the  Bureau  of  Land  Management 
for  fiscal  years  1991,  1992,  1993,  1994,  and  for  other  purposes, 
as  passed  by  the  House  on  July  17,  1989;  and 

H.R.  3058,  the  Bryce  Canyon  Environmental  Enhancement 
Act  of  1990,  as  passed  by  the  House  on  June  25,  1990. 
If  you  wish  further  details,  we  will  pleased  to  provide  them.  The 
CBO  staff  contacts  are  Theresa  Gullo  and  Kim  Cawley,  who  can  be 
reached  at  226-2860. 
Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer,  Director). 

ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  RECOMMENDATIONS  OF  THE  HOUSE  COMMITTEE  ON 
INTERIOR  AND  INSULAR  AFFAIRS 


[By  fiscal  year,  in  millions  of  dollars] 


1991 

1992 

1993 

1994 

1995 

1991-95 

DIRECT  SPENDING 

Oil  shale  reform  (H.R.  2392): 

Budget  authority  

  -10 

-1 

-1 

-1 

-1 

-14 

Outlays  

  -10 

-1 

-1 

-1 

-1 

-14 

Tongass  timber  reform  (H.R.  987): 1 

Budget  authority  

  -44 

-44 

-44 

-44 

-44 

-220 

Outlays  

  -28 

-44 

-44 

-44 

-44 

-204 

MRP  fooe  /cortinn  7    IUD  ]^AQ\. 

pmu  iees  (section  /,  [n.n.  i043j: 

RuHnot  authnritw 

907 

—  cMO 

—  olU 

101 

hp, 

—  oOO 

1  K^A 
— 1,001 

Outlays  

  -287 

-298 

-310 

-323 

-336 

-1,554 

Total,  direct  spending: 

Budget  authority  

  -341 

-343 

-355 

-368 

-381 

-1,788 

Outlays  

  -325 

-343 

-355 

-368 

-381 

-1,772 

REVENUES 

Abandoned  Mine  Reclamation  Act  (H.R.  2095)  

201 

206 

211 

618 

ASSET  SALES 

Bryce  Canyon  (H.R.  3058): 

Budget  authority  

  -2 

(2) 

(2) 

(2) 

(2) 

(2) 

Outlays  

  -2 

(2) 

(2) 

(2) 

(2) 

(2) 

AUTHORIZATIONS 

Abandoned  Mine  Reclamation  Act  (H.R.  2095): 

Budget  authority  

2 

2 

8 

8 

20 

Outlays  

1 

1 

7 

8 

17 

Tongass  timber  reform  (H.R.  987): 

Budget  authority  

  1 

1 

1 

1 

1 

3 

Outlays  

  1 

1 

1 

1 

...  1 

3 

BLM  reauthorization  (H.R.  828): 

Budget  authority  

  696 

726 

756 

788 

822 

3,788 

Outlays  

  537 

703 

751 

783 

816 

3,589 

Total,  authorizations: 

Budget  authority  

  697 

729 

759 

797 

831 

3,811 

Outlays  

  537 

705 

753 

791 

825 

3,609 

1  The  federal  government  could  incur  additional  direct  spending  costs  if  it  is  required  to  pay  damages  to  the  holders  of  the  two  long-term  timber 
contracts  that  are  to  be  terminated.  The  magnitude  of  any  such  costs  would  dpena  on  further  legal  action  that  is  impossible  to  predict  at  this  time. 
It  is  unlikely  that  a  court  settlement  would  occur  within  the  next  two  years. 

2  In  the  long  run,  CBO  estimates  that  enactment  of  H.R.  3058  would  result  in  a  net  cost  to  the  federal  government  of  about  $3  million, 
assuming  that  the  Nevada  Electric  Investment  Company  (NEIC0)  is  a  successful  bidder  in  the  coal  lease  sale  mandated  in  this  bill.  This  cost  would 
occur  because  the  bill  would  allow  NEIC0  to  purchase  coal  leases  using  bidding  rights  instead  of  cash.  CBO  expects  that  in  the  absence  of  these 
bidding  rights,  the  federal  government  would  have  received  cash  from  bonus  bids  in  future  lease  sales  totaling  $5  million. 


DISSENTING  VIEWS 


Committee  on  Interior  and  Insular  Affairs, 

Washington,  DC,  October  12,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  On  behalf  of  the  Republican  Members  of 
the  Committee  on  Interior  and  Insular  Affairs,  I  must  state  that 
we  are  strongly  opposed  to  the  budget  reconciliation  recommenda- 
tions submitted  by  the  Chairman  of  the  Committee.  The  savings  re- 
quired of  this  Committee  can  be  fully  achieved  through  enactment 
of  H.R.  1549,  to  increase  NRC  user  fees  and  arguably,  repeal  of  the 
funding  mechanism  for  the  Tongass  Timber  Supply  Fund  repre- 
sented in  Title  I  of  H.R.  987.  We  would  support  inclusion  of  these 
proposals  and  oppose  the  inclusion  of  the  remainder  of  the  items 
which  are  either  extraneous  or  not  likely  to  yield  any  measurable 
savings  as  noted  below. 

Our  specific  concerns  with  the  recommendations  submitted  for 
the  Committee  on  Interior  and  Insular  Affairs  are  as  follows: 

H.R.  987  goes  far  beyond  the  repeal  of  the  authorization  of  the 
Tongass  Timber  Supply  Fund,  a  repeal  we  support.  The  additional 
termination  of  long-term  contracts  will  result  in  a  cost  of  $250  mil- 
lion or  more  in  damages,  according  to  the  Congressional  Budget 
Office.  Further,  it  is  difficult  to  justify  under  any  standard  of  fair- 
ness why  a  controversial  designation  of  1.8  million  acres  of  wilder- 
ness should  be  included  in  a  budget  reconciliation  bill. 

H.R.  828,  which  would  make  far-reaching  changes  in  the  Federal 
Land  Policy  and  Management  Act  of  1976,  is  largely  a  response  to 
the  "wish  list"  of  environmental  groups  that  testified  before  the 
Subcommittee  on  National  Park  and  Public  Lands.  Its  directives  to 
manage  public  lands  for  biological  diversity  and  broaden  the  defini- 
tion of  areas  of  Critical  Environmental  Concern  would  hamstring 
the  BLM's  ability  to  pursue  its  multiple  use  mandate.  Further- 
more, these  and  other  provisions  would  open  the  courthouse  door 
and  bring  the  BLM  planning  process  to  a  grinding  halt. 

H.R.  2095  would  reauthorize  the  Abandoned  Mine  Land  Fund  for 
15  years.  The  monies  are  raised  from  a  fee  placed  on  each  ton  of 
coal  mined  and  is  appropriated  and  expended  for  the  purpose  of  re- 
claiming abandoned  mine  lands.  H.R.  2095  also  authorizes  numer- 
ous other  proposes  for  the  expenditure  of  these  funds.  To  score  the 
AML  Fund  reauthorization  as  a  budget  savings  is  to  not  recognize 
the  purpose  for  which  the  money  is  collected  and  is  to  be  expended. 

With  respect  to  H.R.  2392,  we  firmly  believe  that  this  bill  is  very 
unlikely  to  produce  any  revenue  to  the  Treasury,  and  in  fact  would 
likely  to  prove  to  be  a  deficit  builder  itself.  As  we  noted  in  Commit- 
tee and  on  the  floor  when  this  legislation  was  considered,  the  ma- 
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jority's  projections  for  increased  revenues  are  exaggerated  and  un- 
realistic. 

We  remain  opposed  to  the  selective  inclusion  of  these  provisions 
by  the  majority.  These  recommendations  represent  partisan  budget 
constructions  at  their  worst  and,  in  total,  have  our  strongest  oppo- 
sition. They  are  not  valid  budget  savings  proposals  rather  they  are 
items  of  legislation  included  in  Committee  proposals  solely  to  lever- 
age an  agenda  which  has  not  had  bipartisan  or  Senate  support.  In- 
clusion of  such  proposals  will  only  serve  to  continue  to  make  enact- 
ment of  a  reconciliation  bill  nearly  impossible. 
Sincerely, 

Don  Young, 
Ranking  Republican  Member. 


Title  VI — Committee  on  the  Judiciary 

Committee  on  the  Judiciary, 
Washington,  DC,  October  12,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  In  accordance  with  the  conference  agree- 
ment on  the  budget  resolution  for  Fiscal  Year  1991,  you  instructed 
the  Committee  on  the  Judiciary,  on  October  9,  1990,  to  report  legis- 
lation to  reduce  spending  for  programs  within  our  jurisdiction  by 
$495  million  in  outlays,  over  a  five-year  period  beginning  in  Fiscal 
Year  1991  and  ending  Fiscal  Year  1995.  You  also  asked  that  we 
complete  our  work  no  later  than  October  15,  1990,  and  that  we  co- 
ordinate with  the  House  Legislative  Counsel's  Office  in  preparation 
of  the  necessary  budget  reconciliation  materials. 

Pursuant  to  your  request,  I  transmit  to  the  Committee  on  the 
Budget  legislation  containing  the  Judiciary  Committee's  portions  of 
the  budget  reconciliation  proposal,  along  with  accompanying  report 
language.  I  believe  it  meets  both  the  letter  and  spirit  of  the  in- 
structions you  gave  the  Committee. 

With  best  wishes,  I  am 
Sincerely, 

Jack  Brooks, 

Chairman. 

Patent  and  Trademark  Office  User  Fees 

The  Committee  on  the  Judiciary  was  instructed  by  the  full 
House  of  Representatives  to  comply  with  reconciliation  instructions 
contained  in  the  Budget  Resolution.  The  Committee's  assignment 
was  to  reduce  the  deficit  by  raising  fees  in  the  U.S.  Patent  and 
Trademark  office — an  entity  located  within  the  U.S.  Department  of 
Commerce.  The  Committee  was  instructed  to  raise  the  following  cu- 
mulative amounts:  $91,000,000  in  fiscal  year  1991;  $95,000,000  in 
fiscal  year  1992;  $99,000,000  in  fiscal  year  1993;  $103,000,000  in 
fiscal  year  1994;  and  $107,000,000  in  fiscal  year  1995  for  a  total  of 
$495,000,000.  The  purpose  of  this  title  is  to  make  the  Patent  and 
Trademark  Office  self-sufficient  by  imposing  a  surcharge  on  user 
fees,  while  at  the  same  time  assuring  that  the  Office  continues  to 
serve  the  public  interest. 

I.  BACKGROUND 

A  reliable  intellectual  property  system  and  an  effective  Patent 
and  Trademark  Office  to  administer  that  system  provide  corner- 
stones for  stimulation  of  the  creative  genius  of  this  country,  con- 
tributing to  a  better  life  style  for  all  Americans,  promoting  com- 
petitiveness and  improving  the  balance  of  trade.  The  Judiciary 
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Committee  thus  approaches  its  mandate — raising  user  fees  to  make 
the  Patent  and  Trademark  office  self-sufficient — with  some  trepida- 
tion because  this  action  could  adversely  affect  the  public. 

Under  budget  reconciliation  the  Committee  was  granted  no  flexi- 
bility on  budget  levels,  only  on  how  and  where  to  raise  the  fees  to 
attain  the  levels.  The  Committee  developed  a  fair  and  workable 
proposal.  First,  it  preserves  core  elements  of  current  law,  including 
the  university/ small  business  patent  policy  act  of  1980,  the  concept 
of  public  search  rooms,  and  reauthorization  strictures.  Second,  it  is 
pro-American  (in  that  foreign  interests  will  pay  their  fair  share 
and  subsidize  individual  American  inventors,  small  businesses,  and 
universities),  while  respecting  international  treaty  obligations. 
Third,  and  perhaps,  most  importantly,  this  title  preserves  the  over- 
sight responsibilities  of  the  Committee  on  the  Judiciary.  Indeed, 
Article  I  of  the  Constitution  provides  that  Congress  shall  promote 
the  progress  of  science  and  the  useful  arts.  A  user  fee  funded 
Patent  and  Trademark  Office  is  not  a  privatized  entity;  it  constitu- 
tionally must  be  subjected  periodically  to  congressional  oversight 
and  authorization. 

This  title  basically  imposes  a  surcharge  on  certain  Patent  and 
Trademarks  Office  fees  in  order  to  fully  fund  the  operations  of  the 
Office  in  fiscal  years  1991  through  1995.  Currently,  the  Trademark 
functions  are  100  percent  financed  through  user  fees  and  the 
Patent  Office  is  approximately  two  thirds  funded  by  user  fees. 

According  to  estimates  of  the  Congressional  Budget  Office,  the 
deficit  reduction  target  of  $91  million  will  be  met  through  a  sur- 
charge of  56  percent  on  applications  for  patents  and  the  patent  is- 
suance and  maintenance  fees.  The  Patent  and  Trademark  Office 
will  be  entitled  to  use  the  surcharge  for  its  authorized  activities 
and  operations. 

Second,  the  Patent  and  Trademark  Office  will  have  the  authority 
to  continue  to  generate  sufficient  funds  to  operate  without  appro- 
priated funds  through  fiscal  year  1995.  Title  VI  authorizes  the 
Commissioner  to  revise  the  surcharge  in  fiscal  year  1992  through 
1995  in  order  to  meet  the  budget  reconciliation  targets. 

In  any  event,  the  Judiciary  Committee  must  reauthorize  the 
Patent  and  Trademark  Office  in  the  102nd  Congress.  The  Patent 
and  Trademark  Office  falls  within  the  Subcommittee  on  Courts,  In- 
tellectual Property,  and  the  Administration  of  Justice.  The  subcom- 
mittee will  fully  address  issues  regarding  the  Patent  and  Trade- 
mark Office's  need  to  raise  its  entire  budget  through  user  fees.  For 
example,  it  will  consider  whether  the  small  entity  provisions 
should  be  revised  in  any  way;  what  independent  authority  the 
Commissioner  of  Patents  and  Trademarks  should  have  to  raise 
fees;  and  what  fee  structure  is  most  equitable  and  is  most  likely  to 
foster  inventive  and  creative  activities  in  this  country.  The  Com- 
mittee will  want  to  pay  particular  attention  to  problems  in  the  bio- 
technology and  computer  software  areas. 

This  title  requires  the  Commissioner  of  Patents  and  Trademarks 
to  study  the  agency's  entire  fee  structure  and  to  submit  a  report  to 
Congress  next  year  with  recommended  fees  for  years  1992  through 
1995.  This  will  enable  the  Committee  to  determine  whether  there  is 
any  need  to  amend  the  statutory  authority  or  to  adjust  the  fee 
schedule. 
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Third,  this  title  makes  clear  that,  notwithstanding  the  fact  that 
the  Patent  and  Trademark  Office  will  not  be  receiving  appropri- 
ated funds,  it  must,  nonetheless,  comply  with  all  Federal  laws  per- 
taining to  the  procurement  of  goods  and  services  that  apply  to  Fed- 
eral agencies. 

The  Judiciary  Committee  considered  the  proposal  to  comply  with 
the  Reconciliation  Instructions  pursuant  to  the  Budget  Resolution 
on  October  11,  1990.  Representative  Kastenmeier,  Chairman  of  the 
Subcommittee  on  Courts,  Intellectual  Property,  and  the  Adminis- 
tration of  Justice,  offered  an  amendment  that  was  agreed  to  by  a 
voice  vote.  The  Committee,  with  a  voting  quorum  present,  favor- 
ably reported  the  proposal  as  amended. 

II.  SECTION-BY-SECTION  ANALYSIS 

Section  601 — Patent  and  Trademark  Offices  User  Fees 

This  section  imposes  a  surcharge  of  56  percent  on  all  patent  ap- 
plication fees,  patent  issuance  fees  and  patent  maintenance  fees. 
The  current  fee  structure  for  these  fees  is  set  forth  in  subsections 
(a)  and  (b)  of  section  41  of  title  35.  Consistent  with  current  law, 
small  entities,  as  defined  in  35  U.S.C.  section  41(h)(1),  shall  be 
charged  50%  of  the  fee. 

The  surcharge  shall  be  effective  on  the  date  of  enactment  of  this 
Act,  notwithstanding  the  requirements  of  section  41(g)  of  title  35, 
United  States  Code,  and  section  31  of  the  Trademark  Act  of  1946, 
as  amended  (15  U.S.C.  1113)  that  require  publication  sixty  days 
before  fees  may  be  effective.  This  is  necessary  so  that  the  Office 
can  put  the  new  fees  into  effect  immediately. 

Section  610(c)  authorizes  revisions  to  the  fees  set  under  section 
601(a).  These  revisions  must  be  published  in  accordance  with  the 
provisions  of  the  Administrative  Procedures  Act. 

Pursuant  to  the  authority  provided  in  601(c),  the  Commissioner 
of  Patents  and  Trademarks  may  revise  the  fees  established  under 
section  601(a)  periodically  to  recover  specified  amounts  in  each  of 
the  next  four  fiscal  years.  This  provision  overrides  the  limitations 
contained  in  section  41,  United  States  Code,  and  section  31  of  the 
Trademark  Act  of  1946,  as  amended,  (15  U.S.C.  1113)  that  limit  fee 
adjustments  to  once  every  three  years. 

Section  602 — Federal  agency  status 

This  section  makes  clear  that  notwithstanding  the  fact  that  the 
Patent  and  Trademark  Office  will  collect  sufficient  fees  to  fund  en- 
tirely the  operations  of  the  Office,  it  remains  a  Federal  agency  and 
must  comply  with  all  Federal  laws  including  those  pertaining  to 
the  procurement  of  goods  and  services  that  would  apply  to  a  Feder- 
al Agency  that  operates  with  appropriated  funds. 

Section  60S — Effect  on  other  law 

This  title  clarifies  that  the  provisions  of  Public  Law  100-703  are 
not  affected  by  the  provisions  in  this  title,  with  the  exception  of 
section  601(d),  which  repeals  section  105(a)  of  Public  Law  100-703. 

This  title  does  not  specifically  repeal  section  104(b)  of  Public  Law 
100-703  that  states  "Funds  appropriated  to  the  Patent  and  Trade- 
mark Office  shall  be  used  to  maintain  such  collections,  search 
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rooms,  and  libraries."  However,  the  Office  will  not  receive  appro- 
priated funds  (taxpayer  support)  under  the  provisions  of  the  Act. 
The  Committee  intends  that  the  Patent  and  Trademark  Office  un- 
derwrite the  costs  of  making  these  paper  files  available  to  the 
public  through  income  received  from  other  fees,  rather  than  charg- 
ing a  fee  for  individuals  to  use  the  search  rooms.  The  Committee 
believes  that  this  approach  is  consistent  with  the  intent  of  104(b). 

In  addition,  section  104(c)  of  Public  Law  100-703  provides  the 
Commissioner  with  authority  to  charge  reasonable  fees  for  access 
to  certain  automated  search  systems  that  have  been  made  avail- 
able in  the  public  search  rooms.  The  Committee  does  not  intend  to 
change  the  law  or  policy  in  this  regard  and  expects  that  fees  will 
be  charged  to  individuals  to  use  these  automated  search  systems. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  U,  1990. 

Hon.  Jack  Brooks, 

Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed the  legislation  intended  to  meet  your  Committee's  reconcili- 
ation instructions  as  specified  in  the  fiscal  year  1991  budget  resolu- 
tion, as  ordered  reported  on  October  11,  1990.  CBO  estimates  that 
the  enactment  of  this  legislation  would  have  no  net  budget  impact. 

The  Committee's  legislation,  which  would  be  included  as  Title  VI 
of  the  reconciliation  bill,  would  establish  a  56  percent  surcharge  on 
certain  existing  patent  fees  collected  by  the  Patent  and  Trademark 
Office  (PTO)  during  fiscal  years  1991  through  1995.  The  legislation 
would  allow  the  Commissioner  of  Patents  and  Trademarks  to 
adjust  the  surcharge  each  year  in  order  to  collect  a  specified 
annual  amount  of  fees.  The  annual  amounts  specified  by  the  legis- 
lation would  be  $91  million  in  1991,  $95  million  in  1992,  $99  million 
in  1993,  $103  million  in  1994,  and  $107  million  in  1995. 

The  legislation  would  provide  for  these  fees  to  be  credited  to  the 
salaries  and  expenses  account  of  the  PTO  and  would  make  them 
available  for  use  by  the  PTO  without  further  appropriations  action. 

CBO  estimates  that  establishment  of  the  surcharge  would  have 
no  net  budget  impact.  Although  the  imposition  of  the  surcharge 
would  result  in  additional  fees  in  each  year,  spending  of  these  col- 
lections by  the  PTO  would  offset  any  savings  from  the  additional 
fees. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contact  is  Laura  Carter,  who  can  be 
reached  at  226-2860. 
Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer,  Director). 


Title  VII — Committee  on  Merchant  Marine  and  Fisheries 

Committee  on  Merchant  Marine  and  Fisheries, 

Washington,  DC,  October  U,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

Washington,  DC. 

Dear  Mr.  Chairman:  In  response  to  the  reconciliation  instruc- 
tions imposed  by  the  House  Concurrent  Resolution  on  the  Budget 
for  Fiscal  Year  1991,  the  House  Merchant  Marine  and  Fisheries 
Committee  has  agreed  on  the  recommendation  included  in  the  en- 
closed package. 

The  principal  reconciliation  savings  in  this  package  are  achieved 
through  an  increase  in  shipping  tonnage  charges  which  are  cur- 
rently levied  on  vessels  carrying  cargo  into  United  States'  ports 
from  foreign  ports.  These  charges  have  not  been  increased  since 
1909  and  our  Committee  is  recommending  increases  roughly  com- 
mensurate with  the  rate  of  inflation  since  that  date.  This  matter  is 
properly  within  the  jurisdiction  of  the  Committee  based  on  two 
major  premises:  first,  the  rules  of  the  House  of  Representatives 
(Rule  X,  clause  l(n))  note  that  the  Committee's  jurisdiction  includes 
tonnage  taxes  and  fines  and  penalties  on  vessels;  second,  the  exist- 
ing law  which  is  being  amended  is  codified  within  Title  46  (ship- 
ping laws). 

The  Committee  also  recommends  three  other  proposals  raising 
new  fees:  an  authorization  for  the  Coast  Guard  to  charge  user  fees 
for  specific,  identifiable  services  like  vessel  inspections  and  licens- 
ing; an  authorization  for  the  Environmental  Protection  Agency  to 
charge  fees  for  specific  environmental  services;  and  a  requirement 
for  the  Under  Secretary  of  Commerce  for  Oceans  and  Atmosphere 
to  charge  fees  associated  with  permit  appeals  under  the  Coastal 
Zone  Management  Act. 

I  am  transmitting  the  legislative  language  reported  from  the 
Merchant  Marine  and  Fisheries  Committee  and  accompanying 
report  language.  The  Congressional  Budget  Office  (CBO)  has  been 
provided  with  all  legislative  language  but  has  not  yet  provided  the 
Committee  with  final  cost  estimates,  although  the  informal  CBO 
estimates  indicate  that  these  recommendations  will  fulfull  the  rec- 
onciliation instructions  to  the  Committee  on  Merchant  Marine  and 
Fisheries.  It  is  my  understanding  that  final  CBO  estimates  will  be 
transmitted  directly  to  the  Budget  Committee  on  the  morning  of 
Monday,  October  15,  If  you  are  in  need  of  further  information, 
please  contact  me  or  my  staff. 

With  warm  personal  regards,  I  am, 
Sincerely, 

Walter  B.  Jones, 

Chairman. 


(163) 


164 


SUBTITLE  A — MISCELLANEOUS 

Section  7101 — Tonnage  charges 

This  proposal  amends  Section  4219  of  the  Revised  Statutes  of  the 
United  States  (46  App.  U.S.C.)  to  increase  the  tonnage  charges 
presently  collected  from  vessels  arriving  in  the  United  States  from 
foreign  ports. 

This  proposal  would  increase  the  existing  tonnage  charge  for  all 
vessels  entering  a  port  of  the  United  States  from  any  foreign  port 
or  place  in  North  America,  Central  America,  part  of  South  Amer- 
ica, and  other  parts  of  that  geographical  area  to  27  cents  per  ton, 
but  no  vessel  would  be  charged  more  than  a  total  of  $1.35  per  ton 
in  any  given  year.  The  current  rate  for  vessels  arriving  from  ports 
within  this  geographic  area  is  2  cents  per  ton,  with  a  maximum  of 
10  cents  per  ton  per  year.  The  proposal  would  also  increase  the  ton- 
nage charge  for  vessels  entering  U.S.  ports  from  other  foreign  ports 
or  places  to  81  cents  per  ton,  but  no  vessel  would  be  charged  more 
than  a  total  of  $4.05  per  ton  in  any  year.  The  current  rate  for  ves- 
sels arriving  from  ports  in  this  geographic  area  is  6  cents  with  a 
maximum  of  30  cents  per  ton  per  year. 

Tonnage  charges  were  first  collected  by  the  United  States  in 
1790.  The  rates  of  regular  tonnage  duties  now  in  effect  have  not 
been  changed  since  1909.  Presently,  all  United  States  and  foreign 
vessels  arriving  from  foreign  ports  or  places  are  required  to  pay 
the  regular  tonnage,  with  certain  exceptions.  Vessels  in  distress  or 
vessels  not  engaged  in  trade  are  not  required  to  pay  charge.  Also, 
coastwise  vessels  and  fishing  vessels  are  specifically  exempted  from 
the  duty.  The  increase  proposed  by  this  legislation  is  calculated  to 
reflect  the  rise  in  the  consumer  price  index  since  1909  and  is  to  be 
deposited  in  the  United  States  Treasury  as  offsetting  receipts  and 
ascribed  to  activities  of  the  Coast  Guard. 

This  tonnage  duty  is  found  in  Title  46  of  the  United  States  Code 
and  according  to  precedents  and  the  rules  of  the  House  is  properly 
within  the  jurisdiction  of  the  Merchant  Marine  and  Fisheries  Com- 
mittee. The  note  to  Rule  X  l(n)  of  the  Rules  of  the  House  of  Repre- 
sentatives indicates  that  the  Committee's  jurisdiction  extends  to 
tonnage  taxes  and  fines  and  penalties  on  vessels. 

Section  7102 — Direct  Coast  Guard  user  fees 

This  provision  repeals  an  existing  prohibition  on  the  imposition 
of  certain  fees  by  the  Coast  Guard.  It  would  allow  the  Coast  Guard 
to  collect  direct  fees  for  services,  including  inspection  and  examina- 
tion of  vessels,  licensing  of  masters,  mates,  pilots  and  engineers, 
and  the  engagement  and  discharge  of  seamen.  The  Administration 
proposed  the  imposition  of  fees  for  these  direct  Coast  Guard  serv- 
ices in  the  President's  budget  for  Fiscal  Year  1991.  In  addition,  the 
Administration  proposed  a  $25  annual  charge  on  all  vessels,  includ- 
ing recreational  boats  of  all  sizes.  The  Committee  has  not  recom- 
mended this  latter  approach  because  it  is  not  related  reasonably  to 
any  specific  Coast  Guard  service. 

Section  7103 — Environmental  Protection  Agency  user  fees 

This  section  directs  the  Administrator  of  the  Environmental  Pro- 
tection Agency  to  raise  $22  million  in  permit  fees,  including  per- 
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mits  issued  under  the  Clean  Water  Act,  during  fiscal  year  1991. 
The  Administrator  is  directed  to  raise  $33  million  in  each  subse- 
quent fiscal  year.  These  fees  are  authorized  to  offset  the  adminis- 
trative costs  of  specific  regulatory  programs. 

Section  7104 — Authority  to  Acquire  Real  Property  and  Improve- 
ments in  Hampton  Roads,  VA 

The  National  Oceanic  and  Atmospheric  Administration  (NOAA) 
must  soon  make  decisions  about  the  long-term  placement  of  several 
of  their  marine  operation  activities  due  to  expiring  leases  and  dete- 
riorating facilities.  This  amendment  provides  NOAA  with  addition- 
al options  needed  to  make  the  best  decision  on  where,  or  whether, 
to  consolidate  and  relocate  certain  of  these  facilities  within  the 
cities  of  Norfolk  or  Newport  News,  Virginia.  The  amendment  gives 
NOAA  the  authority  to  exchange  government-owned  land  and 
buildings  for  other  assets  or  to  lease  facilities  in  Norfolk  or  New- 
port News,  Virginia.  The  amendment  requires  that  any  action  be 
in  the  best  interest  of  the  United  States  and  that  leased  property 
be  transferred  to  the  government  at  the  end  of  the  lease.  This 
amendment  does  not  require  that  NOAA  take  any  specific  action, 
but  gives  the  agency  needed  flexibility. 

Section  7105 — The  Merchant  Mariners  Fairness  Act 

This  section  extends,  from  August  15,  1945,  to  December  31,  1946, 
the  qualifying  period  for  determining  the  veterans'  status  of 
United  States  merchant  mariners  who  served  the  Armed  Forces 
during  World  War  II.  It  specifically  includes  those  who  served  as 
vessel  crew  members  of  the  U.S.  Army  Transport  Service.  The  Sec- 
retary of  Defense  is  directed  to  issue  an  honorable  discharge  to 
qualifying  individuals  within  1  year  of  enactment. 

It  also  defines  "qualified  service"  as  employment  by  U.S.  mer- 
chant mariners  aboard  U.S.  vessels  operating  in  waters  other  than 
the  inland  waters  of  the  United  States,  under  contract  or  charter 
to,  or  property  of,  the  United  States,  during  the  period  beginning 
December  7,  1941,  and  ending  December  31,  1946.  The  amendment 
would  also  require  that  each  person  who  submits  an  application  for 
veterans  status  will  be  assessed  a  one-time  processing  fee  of  $100. 
Payment  of  benefits  to  any  person  for  any  period  prior  to  enact- 
ment is  prohibited. 

Section  7106 — Relinquishment  of  rights  and  interests  of  the  United 
States  under  easement 

The  purpose  of  this  section  is  to  require  the  United  States  Fish 
and  wildlife  Service  (F&WS)  to  relinquish  under  certain  circum- 
stances a  conservation  easement  affecting  3,800  acres  of  land  in 
Wood  County,  Texas,  in  order  to  resolve  a  dispute  between  the 
Sabine  River  Authority  and  the  Little  Sandy  Hunting  and  Fishing 
Club.  The  hunting  club  had  donated  the  conservation  easement  to 
the  F&WS  for  inclusion  into  the  National  Wildlife  Refuge  System. 
Subsection  (a)  requires  the  Secretary  of  the  Interior  to  take  the 
necessary  steps  to  relinquish  the  conservation  easement  within  60 
days  after  delivery  of  a  copy  of  a  permit  from  the  Texas  Water 
Commission,  or  its  successor  agency  should  that  state  agency  be  re- 
organized, authorizing  the  impoundment  of  water  on  the  hunting 
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club  property.  The  obligation  of  the  Secretary  to  relinquish  the 
conservation  easement  would  run  for  a  maximum  period  of  15 
years  and  would  expire  on  January  1,  2005,  if  no  permit  for  im- 
poundment had  previously  been  granted  and  presented  to  the  Sec- 
retary. 

The  provisions  of  the  National  Wildlife  Refuge  System  Adminis- 
tration Act  are  overridden  and  any  of  the  provisions  of  that  Act 
are  precluded  from  serving  as  the  basis  for  preventing  state  offi- 
cials access  to  the  hunting  club  for  purposes  of  conducting  prelimi- 
nary feasibility  studies  for  water  resource  project  proposals.  This 
section  does  not,  however,  create  a  new  right  of  access  for  state  of- 
ficials that  does  not  otherwise  exist  under  state  law. 

SUBTITLE  B — COASTAL  ZONE  MANAGEMENT  ACT  REAUTHORIZATION 

In  this  subtitle  of  its  report  to  the  Budget  Committee,  the  Mer- 
chant Marine  and  Fisheries  Committee  added  the  text  of  H.R.  4450, 
as  passed  by  the  House  of  Representatives  by  a  391-32  vote  on  Sep- 
tember 26,  1990,  with  an  amendment  to  strike  section  307(j)  and 
insert  a  new  subsection  on  Federal  fees. 

This  amendment  requires  that  the  Under  Secretary  of  Commerce 
for  Oceans  and  Atmosphere  charge  an  application  fee  of  at  least 
$200  for  ' 'minor' '  appeals  and  at  least  $500  for  ' 'major' '  appeals 
under  section  307(d).  Furthermore,  the  Under  Secretary  is  required 
to  collect  such  other  fees  as  needed  to  recover  the  full  administra- 
tive cost  of  each  appeal  under  that  section.  In  the  CZMA  bill  that 
passed  the  House,  this  subsection  is  permissive  and  there  is  no  dis- 
tinction between  minor  and  major  appeals. 

The  appeals  process  under  section  307(d)  is  a  "service"  to  private 
applicants  for  federal  licenses  or  permits.  If  a  state  objects  to  issu- 
ance of  a  federal  license  or  permit  (e.g.,  an  exploration  plan  under 
the  Outer  Continental  Shelf  Lands  Act)  because  it  is  not  consistent 
with  that  state's  federally  approved  coastal  zone  management  pro- 
gram, then  the  federal  agency  may  not  issue  the  permit  and  the 
activity  may  not  proceed.  However,  the  applicant  may  appeal  to 
the  Under  Secretary  to  "override"  the  state  so  that  the  activity 
may  proceed  notwithstanding  the  objection.  The  Under  Secretary  is 
the  only  official  authorized  to  override  a  state's  objection  under 
section  307(d). 

Based  on  technical  guidance  from  the  National  Oceanic  and  At- 
mospheric Administration,  the  Committee  has  determined  that  the 
average  cost  of  a  minor  appeal  is  slightly  less  than  $2,000.  A  major 
appeal  costs  about  $9,000  on  average.  However,  where  a  public 
hearing  is  required  the  average  cost  is  about  $5,000  higher.  Cur- 
rently, 28  appeals  are  pending,  and  the  agency  receives  between  20 
and  40  appeals  annually.  The  provision  applies  only  to  future  ap- 
peals. 

In  the  judgment  of  the  Committee  on  Merchant  Marine  and 
Fisheries,  based  on  informal  discussions  with  the  Congressional 
Budget  Office  and  NOAA,  the  text  of  H.R.  4450  with  the  mandato- 
ry federal  fee  provision  will  result  in  positive  savings,  although  the 
amount  is  quite  small.  Nonetheless,  since  this  provision  will  result 
in  deficit  rediction,  albeit  small,  the  Committee  has  included  it  in 
its  reconciliation  report. 
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For  a  legislative  history  of  the  text  of  the  CZMA  title,  other  than 
the  new  subsection  on  federal  fees  described  above,  see  pages  H- 
8068-8103  of  the  Congressional  Record,  September  26,  1990. 

SUBTITLE  C — CLEAN  BEACHES 

This  subtitle  incorporates  the  text  of  H.R.  4333,  as  reported  from 
the  Committee  on  Merchant  Marine  and  Fisheries  on  October  10, 
1990.  The  purpose  of  this  subtitle  is  to  require  uniform  procedures 
for  beach  testing  and  monitoring  to  protect  public  safety  and  im- 
prove the  environmental  quality  of  coastal  recreation  waters.  For  a 
more  detailed  discussion  of  this  legislation,  see  House  Report  101- 
844,  Part  I. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  U,  1990. 

Hon.  Walter  B.  Jones, 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  of  legislation  intended  to  meet 
your  Committee's  reconciliation  instructions  as  specified  in  the 
fiscal  year  1991  budget  resolution.  Included  in  the  estimate  are  the 
following  provisions: 

vessel  tonnage  duties 

Section  7101  would  amend  Title  46  of  the  United  States  Code  to 
increase  vessel  tonnage  charges  collected  by  the  U.S.  Customs  Serv- 
ice. The  additional  amounts  collected  would  be  deposited  to  the 
general  fund  of  the  U.S.  Treasury  as  offsetting  receipts  and  as- 
cribed to  U.S.  Coast  Guard  (USCG)  activities. 

USCG  USER  FEES 

Section  7102  would  repeal  the  existing  prohibition  on  the  collec- 
tion of  certain  user  fees. 

ENVIRONMENTAL  PROTECTION  AGENCY  (EPA)  USER  FEES 

Section  7103  would  direct  EPA  to  collect  fees  amounting  to  $22 
million  in  1991  and  $33  million  annually  over  the  1992-1995  period 
for  services  related  to  water  pollution  control,  pesticide  registra- 
tion, toxic  chemical  notifications,  radon  proficiency,  vehicle  engine 
certificates,  and  fuel  economy  testing. 

NOAA  PROPERTY  ACQUISITIONS 

Section  7104  would  authorize  the  acquisition  by  lease  or  lease- 
purchase  of  property  and  improvements  in  Virginia  for  facilities  of 
the  National  Oceanic  and  Atmospheric  Administration  (NOAA). 

MERCHANT  MARINERS  FAIRNESS  ACT  OF  1990 

Section  7105  would  extend  the  qualifying  period  for  determining 
the  active  military  status  of  certain  merchant  mariners  who  served 
during  World  War  II.  The  legislation  would  direct  the  Secretary  of 
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Defense  to  issue  honorable  discharge  documents  to  qualifying  vet- 
erans within  one  year  of  enactment.  Each  qualifying  member 
would  be  entitled  to  all  benefits  administered  by  the  Department  of 
Veterans  Affairs.  This  section  would  require  USCG  to  collect  a 
$100  fee  for  each  application  processed. 

DEPARTMENT  OF  COMMERCE  (DOC)  APPEAL  FEES 

Subtitle  B  of  the  legislation  would  require  the  Department  of 
Commerce  to  charge  fees  for  processing  appeals  under  section  307 
of  the  Coastal  Zone  Management  Act.  The  title  would  set  minimum 
application  fees  and  require  the  Secretary  to  collect  other  amounts 
as  necessary  to  recover  the  full  costs  of  such  appeals. 

Other  bill  provisions  would  affect  only  authorization  levels  and 
would  result  in  no  savings  to  the  federal  government. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contacts  are  Deborah  Reis  and  Kim 
Cawley,  who  can  be  reached  at  226-2860. 
Sincerely, 

C.G.  Nuckols 
(For  Robert  D.  Reischauer,  Director). 

ESTIMATED  BUDGET  IMPACT  OF  RECONCILIATION  RECOMMENDATIONS  OF  THE  HOUSE  COMMITTEE  ON 
MERCHANT  MARINE  AND  FISHERIES 


[By  fiscal  year,  in  millions  of  dollars] 


1991 

1992 

1993 

1994 

1995 

1991-95 

Vessel  tonnage  charges: 

Estimated  budget  authority  

  -190 

-190 

-190 

-190 

-190 

-950 

Estimated  outlays  

  -190 

-190 

-190 

-190 

-190 

-950 

Coast  Guard  fees: 

Estimated  budget  authority  

  -28 

-34 

-36 

-37 

-38 

-173 

Estimated  outlays  

  -28 

-34 

-36 

-37 

-38 

-173 

EPA  user  fees: 1 

Estimated  budget  authority  

 :  -  -21 

-31 

-31 

-31 

-31 

-145 

Estimated  outlays  

  -21 

-31 

-31 

-31 

-31 

-145 

NOAA  property  acquisition: 

Estimated  budget  authority  

  (2) 

(2) 

(2) 

(2) 

(2) 

(2) 

Estimated  outlays  

  (2) 

(2) 

(2) 

(2) 

(2) 

(2) 

Merchant  Marines  Fairness  Act  of  1990: 

Estimated  budget  authority 3  

  -1 

1 

1 

1 

3 

Estimated  outlays 3  

  -1 

1 

1 

r->l:  ■ 

1 

3 

Coastal  zone  management  fees: 

Estimated  budget  authority  

  (4) 

(4) 

(4) 

(4) 

(4) 

(4) 

Estimated  outlays  

  (4) 

(4) 

(4) 

(4) 

(4) 

(4) 

Total: 

Estimated  budget  authority 2  

  -240 

-254 

-256 

-257 

-258 

-1,265 

Estimated  outlays 2  

  -240 

-254 

-256 

-257 

-258 

-1,265 

1  Amounts  shown  in  the  table  are  less  than  the  amounts  specified  in  Section  7103  because  fees  collected  for  EPA's  radon  program  are  already 
included  in  the  budget  resolution  baseline. 

2  CBO  does  not  presently  have  sufficient  information  to  estimate  the  budgetary  effect  of  Section  7104,  but  it  could  result  in  a  significant  amount 
of  direct  spending  because  it  authorizes  a  lease-purchase  arrangement. 

3  These  amounts  include  the  estimated  cost  of  providing  certain  veterans  benefits  to  qualified  members  of  the  merchant  marine. 

4  Less  than  $500,000. 


Title  VIII— Committee  on  Post  Office  and  Civil  Service 

Committee  on  Post  Office  and  Civil  Service, 

Washington,  DC,  October  15,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Transmitted  herewith  is  legislative  lan- 
guage which,  if  enacted,  would  achieve  the  savings  which  the  Com- 
mittee on  Post  Office  and  Civil  Service  was  instructed  to  achieve 
pursuant  to  H.  Con.  Res.  310,  Concurrent  Resolution  on  the  Budget, 
Fiscal  Year  1991  (Budget  Resolution).  Also  transmitted  herewith 
for  inclusion  in  the  Budget  Committee's  report  are  a  section  analy- 
sis and  cost  savings  estimates  of  the  Congressional  Budget  Office. 
By  a  voice  vote,  the  Committee  ordered  this  language  reported  un- 
favorably to  the  Committee  on  the  Budget. 

The  policy  assumptions  underlying  the  savings  required  from 
this  Committee's  jurisdiction  by  the  Budget  Resolution  are  virtual- 
ly identical  to  those  agreed  to  in  the  Bipartisan  Budget  Summit 
agreement.  The  numbers  are  identical.  The  Budget  Summit,  in 
turn,  essentially  adopted  proposals  contained  in  the  President's 
Budget — eliminate  the  "lump-sum"  retirement  benefit,  cut  back  on 
the  Federal  Employees  Health  Benefits  Program,  and  impose  sub- 
stantial new  liabilities  on  the  Postal  Service.  In  essence,  the 
Budget  Resolution  instructs  this  Committee  to  report  legislation 
implementing  the  President's  Budget  proposals,  proposals  which 
this  Committee  has  previously  rejected.  (See,  letter  of  February  28, 
1990,  to  Chairman  Panetta,  copy  enclosed.) 

According  to  the  Congressional  Budget  Office,  the  enclosed  legis- 
lative language  will  achieve  the  first-year  and  five-year  savings 
contemplated  by  the  Budget  Resolution.  The  legislative  language, 
generally,  reflects  the  policies  underlying  agreements  reached  in 
the  Bipartisan  Budget  Summit  and  carried  forward  in  the  Budget 
Resolution,  i.e.,  eliminating  the  "lump-sum"  retirement  benefit,  re- 
quiring substantial  Postal  Service  payments  to  the  Civil  Service  Re- 
tirement and  Disability  Fund  (Retirement  Fund)  and  the  Employ- 
ees Health  Benefits  Fund  (Benefits  Fund),  and  mandating  changes 
in  the  Federal  Employees  Health  Benefits  Program  (FEHBP).  In 
developing  the  legislative  language,  the  Committee  did  deviate  to 
some  extent  from  the  Budget  Summit  policy  assumptions  where  it 
could  mitigate  the  unduly  harsh  and  unfair  results  of  those  policies 
while  still  achieving  the  required  savings. 

Despite  its  best  efforts  to  mitigate  the  effects  of  these  policies,  a 
motion  to  report  this  language  favorably  was  defeated  0-23.  It  is 
fair  to  say  that  not  a  single  Member  of  this  Committee  believes 
this  legislative  language  should  be  enacted. 

(169) 
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"lump-sum"  retirement  benefit 

The  Budget  Summit  Agreement  assumed  elimination  of  the 
lump-sum  retirement  benefit  which  permits  retirees  to  elect  an  al- 
ternative form  of  annuity  upon  retirement  (individuals  retiring  on 
or  before  October  31,  1990,  would  not  be  affected).  The  legislative 
language  would  suspend  the  benefit  for  five  years.  Individuals  re- 
tiring on  or  before  October  31,  1990,  or  after  September  30,  1995, 
would  not  be  affected.  The  legislative  language  also  continues  the 
50/50  lump-sum  benefit  for  employees  65  years  or  older  who  retire 
with  30  or  more  years  of  service.  It  also  ensures  that  those  entitled 
to  the  so-called  50/50  lump-sum  payments  will  receive  those  pay- 
ments in  two  calendar  years  (for  tax  purposes). 

While  repeal  of  the  lump-sum  payment  option  results  in  immedi- 
ate outlay  savings,  the  truth  of  the  matter  is  that,  despite  its  en- 
dorsement by  the  Budget  Summit,  this  budget  proposal  does  not 
constitute  true  deficit  reduction.  In  fact,  the  Congressional  Budget 
Office  will  "score"  the  lump-sum  "savings"  only  if  the  statute  in- 
validating such  payment  shifts  is  waived.  Employees  who  opt  for 
the  lump-sum  withdrawal  of  their  retirement  contributions  have 
their  retirement  annuities  permanently  reduced  over  their  life- 
times. Lump-sum  withdrawal  of  Federal  employee  contributions  at 
the  time  of  retirement  was  designed  to  alleviate  a  portion  of  the 
burden  retroactively  imposed  on  Federal  retirees  by  the  repeal  of 
the  "three-year  recovery  rule"  in  the  Tax  Reform  Act  of  1986  (P.L. 
99-514).  In  formulating  the  lump-sum  option,  Congress  intended 
that  retirees  would  be  permitted  to  receive  a  return  of  previously 
taxed  employee  contributions  and  a  reduced  annuity. 

The  repeal  of  the  lump-sum  option  results  in  the  payment  of  un- 
reduced, and  therefore  larger,  annuities  to  all  retirees  and,  obvious- 
ly, greater  outlays  in  subsequent  years  from  the  retirement  fund. 
What  this  repeal  proposal  accomplishes,  therefore,  is  merely  a 
swap  of  long-term  retirement  fund  savings  for  an  immediate  reduc- 
tion in  outlays.  In  the  meantime,  Federal  employees  who  have 
counted  on  having  the  lump-sum  option  available  to  them  at  the 
time  of  retirement  are,  once  again,  called  upon  to  relinquish,  in  the 
name  of  deficit  reduction,  a  valuable  benefit  on  which  they  had  a 
right  to  rely  under  their  contract  of  employment. 

POSTAL  SERVICE  FEHBP  LIABILITY 

The  Budget  Summit  Agreement  assumed  that,  commencing  in 
fiscal  year  1991,  the  Postal  Service  will  pay  the  employer  share  of 
the  FEHBP  premium  for  every  individual  who  retired  after  Postal 
Reorganization  (June  30,  1971),  and  for  survivors  of  those  individ- 
uals. 

The  legislative  language  requires  the  Postal  Service  to  pay  the 
employer  FEHBP  premium  for  those  who  retired  after  June  30, 
1971  (and  their  survivors),  but  prorates  the  Postal  Service's  liability 
to  reflect  only  that  portion  of  total  service  performed  as  an  employ- 
ee of  the  Postal  Service.  The  proposal  also  requires  the  Postal  Serv- 
ice to  make  additional  payments  to  reflect  the  payments  which 
would  have  been  made  had  this  provision  been  in  effect  since 
Postal  Reorganization. 
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POSTAL  SERVICE  CSRS  LIABILITY 

The  Budget  Summit  Agreement  assumed  the  Postal  Service  Civil 
Service  Retirement  System  (CSRS)  employer  contribution  will  in- 
crease from  the  current  amount  of  7  percent  of  employee  pay  to 
11.7  percent  in  fiscal  year  1994  and  14  percent  in  fiscal  year  1997. 

The  legislative  language  requires  the  Postal  Service  to  fund 
CSRS  cost-of-living  adjustments  for  postal  retirees  (and  their  survi- 
vors) who  retire  after  Postal  Reorganization  (June  30,  1971).  The 
Postal  Service's  liability  would  be  prorated  to  reflect  only  that  por- 
tion of  total  service  performed  as  an  employee  of  the  Postal  Serv- 
ice. The  proposal  also  requires  the  Postal  Service  to  make  addition- 
al payments  to  reflect  the  payments  which  would  have  been  made 
had  this  proposal  been  in  effect  since  Postal  Reorganization. 

The  postal  policies  originally  proposed  in  the  President's  Budget 
and  carried  forward  by  the  Budget  Summit  and  the  Budget  Resolu- 
tion are  unfair  and  unwise. 

During  consideration  of  the  Postal  Reorganization  Act  of  1970 
(PRA),  legislation  proposed  by  the  Administration  of  President 
Nixon,  postal  employees  and  their  representatives  were  under- 
standably concerned  about  the  future  of  retirement  benefits.  The 
Congress  and  the  President  were  considering  a  grand  experiment — 
the  transition  of  a  highly-subsidized  Government  agency  into  a 
quasi-independent  Government  corporation  required  to  pay  its  own 
way,  i.e.,  to  operate  without  the  benefit  of  taxpayer  subsidies. 

Many  postal  employees  had  invested  ten,  twenty,  or  even  thirty 
years  of  their  lives  working  for  a  Government  agency — the  Post 
Office  Department.  In  return,  those  employees  had  expectations  of 
adequate  pensions  and  employer-financed  health  insurance  upon 
retirement.  What  would  happen  to  these  earned  benefits  if  the 
grand  experiment  failed  and  the  new  postal  corporation  could  not 
pay  its  own  way? 

A  deal  was  struck  between  the  Congress,  the  Nixon  Administra- 
tion, and  postal  employees.  In  return  for  their  support  for  postal 
reorganization,  employees  were  promised  a  significant  pay  raise. 
More  importantly,  those  benefits  which  they  expected  to  receive 
upon  retirement  were  protected.  The  Postal  Reorganization  Act  of 
1970  provided  that  employees  of  the  new  postal  corporation  would 
continue  to  be  covered  by  the  Civil  Service  Retirement  System  and 
the  Federal  Employees  Health  Benefits  Program,  and  the  new 
postal  corporation  would  be  required  to  fund  these  benefits  to  the 
same  extent  that  Government  agencies  were  so  required.  Postal 
employees  would  have  the  security  of  having  retirement  benefits 
paid  from  Government-wide  programs.  Benefits  anticipated  in  re- 
tirement would  not  be  wholly  dependent  on  the  success  of  the  new 
postal  corporation.  And  since  CSRS  and  FEHBP  benefits  paid 
during  retirement  were  heavily  subsidized  by  the  Treasury,  the 
cost  to  the  new  corporation  of  continuing  CSRS  and  FEHBP  cover- 
age for  postal  employees  were  not  overly  burdensome. 1 


1  For  Government  agencies,  this  subsidization  continues  today.  The  employer  cost  of  health 
benefits  paid  during  retirement  is  funded  by  the  General  Treasury  (not  Government  agencies)  as 
are  increased  retirement  benefits  attributed  to  Government  pay  raises.  In  the  case  of  retirees  of 
Government  agencies  (and  their  survivors)  no  funding  is  provided  for  cost-of-living  adjustments. 
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Finally,  the  PRA  included  a  statutory  mandate  that  employee 
benefits  be  protected.  It  provided  that  "[compensation,  benefits, 
and  other  terms  and  conditions  of  employment  in  effect  immediate- 
ly prior  to  [postal  reorganization]  .  .  .  continue  to  apply  .  .  .  until 
changed"  through  collective  bargaining.  Further,  "[n]o  variation, 
addition,  or  substitution  with  respect  to  fringe  benefits  in  effect  [at 
the  time  of  postal  reorganization]  shall  result  in  a  program  of 
fringe  benefits  which  on  the  whole  is  less  favorable  to  officers  and 
employees  than  the  fringe  benefits  in  effect  [at  the  time  of  postal 
reorganization]"  (see,  39  U.S.C.  1005(f)). 

In  the  years  since  postal  reorganization,  the  Congress  and  three 
Republican  Presidents  have  reneged  on  the  commitment  to  protect 
postal  retiree  benefits  on  four  occasions.  In  1974,  the  law  was 
amended  to  require  the  Postal  Service  to  pay  to  the  Civil  Service 
Retirement  and  Disability  Fund  amounts  necessary  to  retire  any 
unfunded  liability  created  by  postal  employee  pay  raises.  No  Gov- 
ernment agency  was  or  is  so  required. 

In  1985,  the  law  was  amended  to  require  the  Postal  Service  to 
pay  into  the  Benefits  Fund  amounts  to  pay  the  employer's  share  of 
the  premium  for  postal  retirees'  Federal  health  insurance.  Again, 
no  Government  agency  was  or  is  required  to  make  similar  pay- 
ments. In  1987,  the  law  was  amended  to  require  the  Postal  Service 
to  pay  $350  million  and  $430  million  to  the  Retirement  Fund  and 
the  Benefit  Fund,  respectively.  Finally,  in  1989,  the  law  was 
amended  to  require  the  Postal  Service  to  pay  to  the  Retirement 
Fund  amounts  necessary  to  retire  any  unfunded  liability  attributa- 
ble to  CSRS  cost-of-living  adjustments  for  postal  employees  (and 
their  survivors)  who  retired  after  September  30,  1986.  Again,  no 
Government  agency  was  or  is  required  to  make  similar  payments. 
The  1985,  1987,  and  1989  changes  have  resulted  in  payments  by  the 
Postal  Service  to  the  Treasury  of  more  than  $4.7  billion. 

This  year,  the  President's  Budget  proposed  massive  additional 
Postal  Service  payments  for  claimed  CSRS  and  FEHBP  liabilities. 
And,  the  Budget  Summit  and  resulting  Congressional  Budget  Reso- 
lution instruct  this  Committee  to  impose  additional  liabilities  in 
excess  of  $5  billion  on  the  Postal  Service  over  the  next  5  years.  If 
this  is  done,  the  promise  made  to  the  Postal  Service  and  its  em- 
ployees in  1971  will  have  been  completely  broken. 

If  this  promise  is  broken,  action  should  be  taken  to  ensure  the 
costs  imposed  upon  the  Postal  Service  by  the  budget  process  will  be 
fully  recouped  through  the  postal  rate  making  process.  The  legisla- 
tive language  ensures  that  postal  rates  will  be  increased  above  the 
levels  which  otherwise  would  exist  by  an  amount  sufficient  to  re- 
cover the  full  costs  imposed  by  the  Budget  Summit  process.  The 
legislative  language  should  add  an  additional  penny  to  increases  in 
First  Class  rates  which  would  otherwise  occur  during  the  five-year 
period.  Rates  for  other  classes  would  experience  proportionate  in- 
creases. 

REFORMS  IN  THE  FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 

The  Budget  Summit  Agreement  assumed  extending  Medicare 
payment  limits  to  Federal  retirees  who  participate  in  the  Federal 
Employees  Health  Benefits  Program  (FEHBP)  but  who  are  not 
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Medicare-eligible.  Under  the  administration's  draft  proposal,  physi- 
cians and  hospitals  would  be  limited  to  charging  non-Medicare  eli- 
gible FEHBP  enrollees  (annuitants)  no  more  than  Medicare  limits. 

Implementation  of  this  proposal  would  undoubtedly  affect  premi- 
um levels  and  enrollee  selection  behavior  in  future  years.  The  po- 
tential impact  of  the  initiative  on  any  shifting  of  costs  between  the 
Federal  Government  employer  and  enrollees  is  uncertain.  While  re- 
serving judgment  on  the  relative  merits  of  this  administration  pro- 
posal, the  Committee  once  again  notes  the  pendency  of  legislative 
efforts  to  overhaul  this  employer-sponsored  health  insurance  pro- 
gram which  presently  finds  the  Federal  Government  at  a  competi- 
tive disadvantage  as  private  sector  plans  outpace  the  Government's 
effort  by  an  estimated  $1100  per  employee. 

The  legislative  language  in  the  package  submitted  pursues  a  dif- 
ferent avenue  for  savings  from  the  health  benefits  program  by 
mandating  a  series  of  administrative  reforms  originally  proposed 
by  the  Office  of  Personnel  Management  in  March  1990.  In  order  to 
meet  the  savings  targets  charged  to  the  Committee,  the  legislative 
language  requires  that  FEHBP  carriers  implement  cost-contain- 
ment measures;  mandates  cash  management  controls  in  adminis- 
tering payments  from  the  Employees  Health  Benefits  Fund;  ex- 
empts the  FEHBP  from  state  premium  taxes;  and  requires  im- 
proved coordination  between  the  Office  of  Personnel  Management 
and  the  Department  of  Health  and  Human  Services  in  order  to 
ensure  that  Medicare's  payments  and  limits  can  be  correctly  ap- 
plied when  the  FEHBP  carrier  makes  a  secondary  payment.  On 
balance,  when  measured  against  other  alternatives,  these  initia- 
tives can  be  expected  to  have  a  less  adverse  impact  on  Federal  em- 
ployees, annuitants,  and  their  dependents  who  rely  upon  the  Feder- 
al Employees  Health  Benefits  Program  for  their  health  care  finan- 
cial protection. 

After  a  decade  of  being  a  deficit  reduction  target  and  suffering 
better  than  $120  billion  in  cuts  in  civil  service  pay  and  benefit  pro- 
grams alone,  the  Committee  finds  itself  in  a  dilemma.  The  uncer- 
tainty of  this  year's  budget  deliberations  and  the  on-again  off-again 
strains  of  imminent  furloughs  and  sequestration  has  taken  its  toll 
on  the  Federal  Government's  work  force  like  no  other  constituency. 
But,  the  much-heralded  solution  offers  little  solace:  further  re- 
trenchment of  employee  benefits. 

The  attraction  of  Federal  Government  employment  has  lorg  lost 
its  luster  except  for  those  most  committed  to  the  common  good.  If 
it  is  true  that  only  enactment  of  the  Budget  Summit  Agreement 
can  sustain  our  form  of  national  government,  it  is  the  Committee's 
hope  that  someone  will  still  be  willing  to  come  to  work  after  the 
abuses  heaped  on  the  nation's  Federal  civil  service  scapegoats. 
Sincerely, 

William  D.  Ford, 

Chairman. 
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Section  Analysis 
title  viii — committee  on  post  office  and  civil  service 
Subtitle  A — Civil  Service 
Section  8001 — Elimination  of  lump-sum  retirement  benefit 

Subsection  (a)(1)  of  section  8001  amends  sections  8343a  and  8420a 
title  5,  United  States  Code,  relating  to  the  right  of  employees  or 
Members  to  elect  an  alternative  form  of  annuity  (commonly  re- 
ferred to  as  the  'lump-sum"  benefit)  under  the  Civil  Service  Retire- 
ment System  (CSRS)  and  the  Federal  Employees  Retirement 
System  (FERS),  respectively.  It  adds  an  identical  new  subsection  (f) 
to  each  section. 

New  subsections  (f)(1)  provide  that  an  employee  or  Member  may 
not  elect  an  alternative  form  of  annuity  if  the  commencement  date 
of  that  annuity  would  be  later  than  November  1,  1990.  Generally, 
an  annuity  under  CSRS  and  FERS  commences  on  the  first  day  of 
the  month  which  begins  after  the  employee  or  Member  retires  (5 
U.S.C.  8345,  8464).  Thus,  most  employees  or  Members  who  retire 
after  October  31,  1990,  would  be  precluded  from  electing  the  lump- 
sum benefit. 

Paragraph  (2)  of  new  subsections  (f)  provides  that  an  employee  or 
Member  who,  at  the  time  of  retirement,  is  at  least  65  years  of  age 
and  has  completed  at  least  thirty  years  of  service,  is  not  precluded 
from  electing  the  lump-sum  benefit. 

Paragraph  (3)  of  new  subsections  (f)  provides  that  the  provisions 
precluding  an  employee  or  Member  from  electing  the  lump-sum 
benefit  will  cease  to  be  effective  as  of  October  1,  1995.  Thus,  em- 
ployees and  Members  who  retire  on  or  after  October  1,  1995,  will 
have  the  right  to  elect  the  lump-sum  benefit. 

Subsection  (a)(2)(A)  of  section  8001  amends  section  4005(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1989  (Public  Law  101-239) 
by  striking  out  "October  1,  1990."  and  inserting  "November  2, 
1990."  The  effect  of  this  amendment  is  to  continue,  with  respect  to 
employees  or  Members  retiring  from  September  4,  1990,  through 
October  31,  1990,  the  provisions  of  section  4005  which  require 
lump-sum  benefits  to  be  paid  in  two  equal  installments  (in  other 
words,  the  so-called  50/50  lump-sum  arrangement  is  extended). 
Absent  this  amendment,  employees  retiring  on  or  after  September 
4,  1990,  who  elected  the  alternative  form  of  annuity  would  receive 
a  single  lump-sum  payment.  Subsection  (a)(2)(B)  of  section  8001  fur- 
ther amends  section  4005  to  add  a  new  subsection  (f).  New  subsec- 
tion (f)  provides  that  the  provisions  of  section  4005  shall  apply  in 
the  case  of  any  employee  or  Member  whose  election  of  an  alterna- 
tive form  of  annuity  would  not  have  been  allowable  under  section 
8343a(f)  or  8420a(f)  of  title  5,  United  States  Code,  but  for  the  excep- 
tions in  those  sections  for  employees  or  Members  who,  at  the  time 
of  retiring,  are  at  least  65  years  of  age  and  have  completed  at  least 
30  years  of  service.  Thus,  the  50/50  lump-sum  arrangement  will 
continue  to  apply  with  respect  to  those  individuals  who  may  elect 
the  lump-sum  benefit  during  the  five-year  suspension  period. 

Section  8001(a)(2)(C)  amends  section  6001(b)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  and  section  4005(b)(2)  of  the  Om- 
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nibus  Budget  Reconciliation  Act  of  1989  to  ensure  that  an  individ- 
ual entitled  to  two  lump-sum  payments  will  receive  those  payments 
in  different  calendar  years. 

Section  8001(a)(2)(D)  repeals  section  2  of  Public  Law  101-227.  Sec- 
tion 2  provided  a  temporary  extension  of  the  authority  to  pay 
lump-sum  benefits  in  two  installments. 

Section  8001(a)(3)  amends  section  8348(a)(1)(B)  of  title  5,  United 
States  Code,  to  permit  the  expenses  of  administering  lump-sum  an- 
nuity benefits  to  be  paid  from  the  Civil  Service  Retirement  and 
Disability  Fund. 

Subsection  (b)  of  section  8001  makes  various  amendments  to  sec- 
tion 8334  of  title  5,  United  States  Code.  These  amendments,  in 
effect,  provide  that  an  employee  or  Member  who  retires  (other  than 
on  disability)  while  owing  a  redeposit  for  a  prior  refund  of  retire- 
ment contributions  taken  in  connection  with  a  separation  (either 
by  retirement  or  otherwise)  which  occurred  before  October  1,  1990, 
would  have  the  redeposit  deemed  paid  and  receive  an  actuarially 
reduced  annuity  (unless  the  employee  or  Member  elected  to  make 
the  redeposit  and  receive  an  unreduced  annuity).  These  amend- 
ments continue  the  Office  of  Personnel  Management's  (OPM)  cur- 
rent practice  of  deeming  payments  at  retirement.  Absent  these 
amendments,  the  suspension  of  the  lump-sum  benefit,  as  required 
under  the  amendments  made  by  subsection  (a)  of  section  8001,  dis- 
cussed above,  would  prevent  OPM  from  continuing  this  practice. 

Subsection  (b)(1)  of  section  8001  amends  section  8334(d)  of  title  5, 
United  States  Code,  by  redesignating  subsection  (d)  as  subsection 
(d)(1)  and  adding  a  new  paragraph  (2).  Subparagraph  (A)  of  new 
paragraph  (2)  describes  the  class  to  whom  the  amendments  apply. 
It  provides  that  new  paragraph  (2)  applies  with  respect  to  any  em- 
ployee or  Member  who:  (i)  separates  before  October  1,  1990,  and  re- 
ceives (or  elects,  in  accordance  with  applicable  provisions  of  sub- 
chapter III  of  chapter  83  of  title  5,  to  receive)  a  refund  of  retire- 
ment deductions  which  relates  to  a  period  of  service  ending  before 
October  1,  1990;  (ii)  retires  on  or  after  November  1,  1990,  entitled  to 
a  CSRS  annuity  (other  than  a  disability  annuity)  based  on  service 
of  that  employee  or  Member;  and  (iii)  does  not  make  a  deposit  of 
the  refunded  contributions. 

Subparagraph  (B)  of  new  section  8334(d)(2)  provides  that  the  an- 
nuity of  an  employee  or  Member  (described  in  new  section 
8334(d)(2)(A))  shall  be  equal  to  an  amount  which,  when  taken  to- 
gether with  the  unpaid  refund,  would  result  in  the  present  value  of 
the  total  being  actuarially  equivalent  to  the  present  value  of  the 
annuity  which  would  otherwise  be  provided  the  employee  or 
Member  if  the  employee  or  Member  had  made  a  redeposit  of  the 
unpaid  refund.  This  requires  OPM  to  continue  its  current  practice 
with  respect  to  an  employee  or  Member  who  retires  with  an  unpaid 
refund. 

Subparagraph  (C)  of  new  section  8334(d)(2)  requires  the  Office  of 
Personnel  Management  to  prescribe  regulations  to  carry  out  new 
section  8334(d)(2). 

Paragraph  (2)  of  section  8001(b)  makes  necessary  conforming 
amendments. 
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Paragraph  (3)  of  section  8001(b)  provides  that  the  amendments 
made  by  section  8001(b)  shall  be  effective  with  respect  to  any  annu- 
ity having  a  commencement  date  later  than  November  1,  1990. 

Staff  of  the  Congressional  Budget  Office  has  estimated  that  the 
suspension  of  the  lump-sum  benefit  coupled  with  the  October  re- 
tirement " window' '  will  result  in  15,000  retirements  occurring  in 
October,  1990,  which  otherwise  would  have  occurred  at  a  later 
date.  Many  of  those  retiring  may  be  postal  employees,  including 
postmasters.  The  committee  does  not  intend  for  a  post  office  to  be 
closed  due  to  the  retirement  of  a  postmaster  taking  the  lump  sum 
option. 

Section  8002 — Reforms  in  the  Health  Benefits  Program 

Section  8002  includes  four  specific  legislative  reforms  in  the  Fed- 
eral Employees  Health  Benefits  Program  (FEHBP). 

Section  8002(a)  amends  section  8902  of  title  5,  United  States 
Code,  by  adding  a  new  subsection  (n).  The  new  subsection  directs 
that  contracts  for  health  benefits  insurance  under  service  benefit 
plans,  indemnity  benefit  plans,  and  employee  organization  plans 
must  require  carriers  to  implement  hospitalization  cost-contain- 
ment measures  and  establish  incentives  to  encourage  compliance 
with  the  measures  implemented.  Comprehensive  medical  plans  are 
intentionally  excluded  from  coverage  of  this  new  provision  since 
the  cost-containment  measures  envisioned  by  the  amendment  are 
inherent  in  the  operation  of  those  types  of  plans. 

New  section  8902(n)(l),  subparagraphs  (A)  through  (D),  enumer- 
ate specific  cost-containment  measures  which  must  be  included  in 
those  implemented  by  the  carrier  in  any  contract  for  benefits.  The 
specific  measures  are  directed  primarily  toward  pre-admission  cer- 
tification in  non-emergency  situations  and  large-case  management. 

Section  8002(b)  amends  section  8909(a)  of  title  5,  United  States 
Code,  to  require  tighter  management  controls  in  disbursement  of 
moneys  from  the  Employees  Health  Benefits  Fund  (Benefits  Fund). 
The  amendment  requires  that  payments  made  from  the  Benefits 
Fund  to  plans  participating  in  the  letter-of-credit  account  disburse- 
ment method  be  made  only  on  a  checks-presented  basis  (as  defined 
by  the  Department  of  the  Treasury).  Consequently,  plans  would  re- 
ceive transfers  of  money  only  when  actually  needed  by  the  plans  to 
honor  plan  checks  as  they  are  presented  for  payment.  Under  exist- 
ing practice,  some  plans  have  received  transfers  of  money  upon  re- 
ceipt of  claims  rather  than  issuance  of  beneficiary  or  provider  pay- 
ments. 

Section  8002(c)  amends  section  8909  of  title  5,  United  States 
Code,  by  adding  a  new  subsection  (f)  to  the  section.  The  new  subsec- 
tion would  exempt  from  any  tax,  fee,  or  other  monetary  payment 
(imposed  by  any  State,  the  District  of  Columbia,  or  the  Common- 
wealth of  Puerto  Rico,  or  any  political  subdivision  or  other  govern- 
mental authority  thereof)  any  carrier  or  underwriting  or  plan  ad- 
ministration subcontractor  of  an  approved  health  benefits  plan 
with  respect  to  payments  made  from  the  Employees  Health  Bene- 
fits Fund.  This  State  premium  tax  exemption  is  intended  to  be 
similar  in  nature  and  application  to  the  existing  premium  tax  ex- 
emptions applicable  to  the  Employees'  Life  Insurance  Fund,  as  set 
forth  in  section  8714  of  title  5,  United  States  Code. 
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Section  8002(d)  amends  section  8910  of  title  5,  United  States 
Code,  to  add  a  new  subsection  (d).  The  new  subsection  requires  the 
Office  of  Personnel  Management,  in  consultation  with  the  Depart- 
ment of  Health  and  Human  Services,  to  develop  and  implement  a 
system  through  which  health  benefits  plan  carriers  will  be  able  to 
identify  Medicare-eligible  FEHBP  annuitants.  Establishment  of 
this  system  will  ensure  that  payments  under  coordination  of  bene- 
fits with  Medicare  do  not  exceed  the  present  or  future  statutory 
maximums  which  physicians  may  charge  Medicare  beneficiaries. 

Section  8002(e)  sets  forth  the  effective  date  for  all  amendments 
made  by  section  8002  as  January  1,  1991.  The  amendments  will 
apply  with  respect  to  all  contract  years  beginning  on  or  after  that 
date. 

Subtitle  B — Postal  Service 

Section  8101 — Funding  of  COLAs  for  Postal  Service  annuitants  and 
survivor  annuitants. 

Subsection  (a)  of  section  8101  amends  section  8348(m)  of  title  5, 
United  States  Code,  to  expand  its  scope  of  coverage  and  to  change 
the  proration  rule  set  forth  in  that  section.  Section  8348(m)  imposes 
on  the  Postal  Service  certain  liabilities  for  Civil  Service  Retirement 
System  cost-of-living  adjustments  (COLA). 

Paragraph  (1)  of  section  8101(a)  amends  section  8348(m)(l)  by 
striking  out  "October  1,  1986,"  each  place  it  appears  and  inserting 
"July  1,  1971,".  This  change  increases  the  number  of  retirees  (and 
survivors)  for  whom  a  COLA  liability  is  imposed  on  the  Postal 
Service.  Existing  section  8348(m)  imposes  a  COLA  liability  on  the 
Postal  Service  only  for  those  postal  employees  (and  survivors)  who 
retire  on  or  after  October  1,  1986.  Amended  section  8348(m)  im- 
poses a  COLA  liability  for  those  postal  employees  (and  their  survi- 
vors) who  retire  on  or  after  July  1,  1971,  the  date  of  Postal  Reorga- 
nization. 

Paragraph  (2)  of  section  8101(a)  amends  section  8348(m)(3)  by 
striking  "civilian  service  performed  after  June  30,  1971,"  and  in- 
serting "service  performed  as  an  employee  of  the  United  States 
Postal  Service,".  Existing  section  8348(m)(3)  states  a  rule  for  prorat- 
ing the  liability  for  CSRS  retirement  COLAs.  Under  the  existing 
section,  that  liability  is  prorated  to  reflect  all  civilian  service  per- 
formed after  July  1,  1971.  Section  8348(m)(3),  as  amended  by  sec- 
tion 8101(a)(2),  provides  that  in  determining  the  amount  for  which 
the  Postal  Service  is  liable  in  cases  in  which  the  benefits  involved 
are  based  on  the  service  of  an  individual  who  performed  one  or 
more  forms  of  service  besides  employment  with  the  Postal  Service, 
the  amount  of  the  Postal  Service's  liability  shall  be  prorated  to  re- 
flect only  that  portion  of  total  service  which  is  attributable  to  em- 
ployment with  the  Postal  Service.  For  example,  if  an  individual  re- 
tires from  the  Postal  Service  in  1990  at  age  60  with  thirty  years  of 
service  creditable  under  the  Civil  Service  Retirement  System,  and 
of  that  thirty  years'  service,  five  years  was  with  the  Post  Office  De- 
partment, two  years  was  military  service,  three  years  was  with  the 
Department  of  the  Interior,  and  twenty  years  was  with  the  Postal 
Service,  the  Postal  Service  would  be  liable  for  two-thirds  of  liability 
resulting  from  COLAs.  In  determining  the  Postal  Service's  liability 
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the  Office  of  Personnel  Management  shall  compute  the  ratio  of 
Postal  Service  service  to  non-Postal  Service  service. 

Section  8101(b)  repeals  section  4002(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Public  Law  101-239).  Section  4002(b) 
sets  forth  unfunded  liability  payments  to  be  made  by  the  Postal 
Service  for  fiscal  years  1987,  1988,  and  1989.  It  is  superseded  by  sec- 
tion 8101(c),  discussed  below,  which  establishes  new  unfunded  li- 
ability payments  for  those  fiscal  years. 

Section  8101(c)  sets  forth  a  schedule  of  installment  payments  re- 
quired to  discharge  future  liabilities  which  would  have  been  attrib- 
utable to  fiscal  years  prior  to  the  effective  date  of  the  amendments 
made  by  section  8101  if  section  8348(m)  of  title  5,  as  amended  by 
section  8101,  had  been  in  effect  in  those  prior  fiscal  years. 

Section  8101(d)  provides  that  section  8101  and  the  amendments 
made  by  section  8101  shall  be  effective  on  October  1,  1990. 

Section  8102 — Funding  of  health  benefits  for  Postal  Service  retirees 
and  survivors  of  Postal  Service  employees  or  retirees. 

Subsection  (a)  of  section  8102  amends  section  8906(g)(2)  of  title  5, 
United  States  Code,  to  expand  its  scope  of  coverage  and  to  establish 
a  proration  rule  with  respect  to  liabilities  it  imposes.  Section 
8906(g)(2)  imposes  on  the  Postal  Service  certain  liabilities  for  the 
employer's  share  of  premiums  paid  for  certain  postal  retirees  (and 
survivors)  who  participate  in  the  Federal  Employees  Health  Bene- 
fits Program. 

Subsection  (a)  of  section  8102  amends  section  8906(g)(2)  by  strik- 
ing out  ' 'October  1,  1986,"  each  place  it  appears  and  inserting 
"July  1,  1971,".  This  change  increases  the  number  of  retirees  (and 
survivors)  for  whom  a  FEHBP  liability  is  imposed  on  the  Postal 
Service.  Existing  section  8906(g)(2)  imposes  a  liability  on  the  Postal 
Service  only  for  those  postal  retirees  (and  survivors)  who  retire  on 
or  after  October  1,  1986.  Amended  section  8906(g)  imposes  a  liabil- 
ity for  those  postal  employees  (and  survivors)  who  retire  on  or  after 
July  1,  1971  (Postal  Reorganization). 

Section  8102(b)  further  amends  section  8906(g)(2)  of  title  5,  by  re- 
designating section  8906(g)(2)  as  section  8906(g)(2)(A)  and  adding  a 
new  subparagraph  (B)  to  that  section.  New  subparagraph  (B)  states 
a  rule  for  prorating  the  liabilities  imposed  by  section  8906(g)(2)(A). 
Those  liabilities  are  required  to  be  prorated  in  the  same  manner  as 
liabilities  are  required  to  be  prorated  under  section  8348(m)  of  title 
5,  as  amended  by  section  8101  and  discussed  above. 

Subsection  (c)  of  section  8102  provides  that  the  amendments 
made  by  section  8102  shall  be  effective  on  October  1,  1990,  and 
shall  apply  with  respect  to  amounts  payable  for  periods  beginning 
on  or  after  that  date. 

Section  8103 — Payments  relating  to  amounts  which  would  have 
been  due  before  fiscal  year  1987. 

Section  8103  requires  the  Postal  Service  to  make  payments  to  the 
Civil  Service  Retirement  and  Disability  Fund  and  the  Employees 
Health  Benefits  Fund.  The  required  payments  are  calculated  to  sat- 
isfy the  liabilities  which  the  Service  would  have  incurred  had  sec- 
tion 8348(m)  and  8906(g)(2)  of  title  5,  United  States  Code,  as  amend- 
ed by  section  8101  and  8102,  been  in  continuous  effect  from  July  1, 
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1971,  (Postal  Reorganization)  through  September  30,  1986.  Section 
8103  requires  the  Postal  Service  to  discharge  those  liabilities  by 
payments  spread  over  fiscal  years  1991  through  1995.  The  pay- 
ments include  interest  accruing  from  October  1,  1990. 

Subsection  (a)  of  section  8103  defines  the  term  "pre-1987  fiscal 
year"  to  mean  a  fiscal  year  before  fiscal  year  1987. 

Subsection  (b)  specifies  the  payments  to  be  made  by  the  Postal 
Service  to  the  Civil  Service  Retirement  and  Disability  Fund  in  each 
of  fiscal  years  1991,  1992,  1993,  1994,  and  1995. 

Subsection  (c)  specifies  the  payments  to  be  made  by  the  Postal 
Service  to  the  Employees  Health  Benefits  fund  in  each  of  fiscal 
years  1991,  1992,  1993,  1994,  and  1995. 

Section  8104 — Termination  of  Contribution  Requirements. 

Subsection  (a)  of  section  8104  provides  that  section  8348(m)  of 
title  5,  United  States  Code,  and  section  8101(c),  relating  to  pay- 
ments required  from  the  Postal  Service  for  unfunded  liabilities  cre- 
ated by  certain  Civil  Service  Retirement  System  COLAs  shall  cease 
to  be  effective  at  the  close  of  the  fiscal  year  ending  on  September 
30,  1995.  Subsection  (a)  further  provides  that  the  Postal  Service 
shall  not  be  liable  for  any  amount  which  would  first  have  come  due 
under  section  8348(m)  or  section  8101(c)  after  September  30,  1995. 

Subsection  (b)  of  section  8104  provides  that  section  8906(g)(2)  of 
title  5,  United  States  Code,  relating  to  payments  required  from  the 
Postal  Service  for  health  insurance  premiums  for  retired  postal  em- 
ployees (and  survivors),  shall  not  be  effective  with  respect  to  any 
amount  which  would  otherwise  have  been  payable  under  section 
8906(g)(2)  for  any  period  beginning  after  September  30,  1995. 

Section  8105 — Treatment  of  contribution  requirements  for  postal 
ratemaking  purposes. 

Section  8105  sets  forth  the  rules  which,  for  purposes  of  postal 
ratemaking,  will  ensure  that  the  costs  imposed  on  the  Postal  Serv- 
ice pursuant  to  the  Budget  Summit  agreement  will  be  passed 
through  to  the  postal  ratepayers.  Under  section  8105  postal  rates 
established  pursuant  to  docket  number  R90-1  {Postal  Rate  and  Fee 
Changes,  1990),  or  any  other  general  rate  case  which  occurs  during 
the  five-year  period  covered  by  the  Budget  Summit  Agreement 
shall  be  increased,  over  the  levels  of  rates  which  would  otherwise 
be  applicable,  by  an  amount  sufficient  to  enable  the  Postal  Service 
to  recover  the  costs  imposed  pursuant  to  the  Budget  Summit 
Agreement. 

Subsection  (a)  of  section  8105  defines  the  terms  '  'total  estimated 
costs",  "pre-1992  fiscal  year"  and  "amount  required  to  be  paid  by 
the  United  States  Postal  Service  pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1990". 

Paragraph  (1)  of  section  8105(a)  provides  that  the  term  "total  es- 
timated costs"  has  the  meaning  given  that  term  by  section  3621  of 
title  39,  United  States  Code.  Section  3621  of  title  39  provides  that 
"  'total  estimated  costs'  shall  include  (without  limitation)  operating 
expenses,  depreciation  on  capital  facilities  and  equipment,  debt 
service  (including  interest,  amortization  of  debt  discount  and  ex- 
pense, and  provision  for  sinking  funds  or  other  retirement  obliga- 
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tions  to  the  extent  that  such  provision  exceeds  applicable  deprecia- 
tion charges),  and  a  reasonable  provision  for  contingencies". 

Paragraph  (2)  of  section  8105(a)  provides  that  the  term  "pre-1992 
fiscal  year"  means  a  fiscal  year  before  fiscal  year  1992. 

Paragraph  (3)  of  section  8105(a)  provides  that  the  term  "amount 
required  to  be  paid  by  the  United  States  Postal  Service  pursuant  to 
the  Omnibus  Budget  Reconciliation  Act  of  1990"  means  an  amount 
payable  under  section  8348(m)  of  title  5,  United  States  Code,  relat- 
ing to  amounts  payable  with  respect  to  Civil  Service  Retirement 
cost-of-living  adjustments,  section  8906(g)(2)  of  title  5,  United  States 
Code,  relating  to  amounts  payable  with  respect  to  Federal  Employ- 
ees Health  Benefits  Program  coverage,  or  sections  8101(c)  or  8103, 
relating  to  retroactive  payments  for  CSRS  cost-of-living  adjust- 
ments and  Federal  Employees  Health  Benefit  premiums  before  Oc- 
tober 1,  1986. 

Subsection  (b)  of  section  8105  establishes  the  rules  which  the 
Postal  Rate  Commission  must  follow  in  the  pending  postal  rate  pro- 
ceeding and  any  other  postal  rate  proceeding  pursuant  to  a  request 
submitted  by  the  Postal  Service  under  section  3622(a)  of  title  39, 
United  States  Code.  These  rules  apply  with  respect  to  any  amount 
required  to  be  paid  by  the  United  States  Postal  Service  pursuant  to 
the  Omnibus  Budget  Reconciliation  Act  of  1990  (Reconciliation 
Act).  Since  such  amounts  are  required  to  be  paid  only  in  the  period 
fiscal  year  1991  through  1995,  the  rules  established  by  section  8105 
will  have  effect  only  with  respect  to  rate  cases  which  occur  during 
that  period. 

Paragraph  (1)(A)  of  section  8105(b)  provides  that  any  amount  re- 
quired to  be  paid  in  fiscal  year  1992  pursuant  to  the  Reconciliation 
Act  (i)  shall  be  treated  as  a  separate  and  distinct  addition  to  the 
total  estimated  costs  for  fiscal  year  1992  and  (ii)  shall  not  result  in 
the  diminution  of  any  other  amount  which  is  part  of  the  total  esti- 
mated costs  for  such  fiscal  year.  The  Congressional  Budget  Office 
estimates  the  total  required  to  be  paid  during  fiscal  year  1992  is 
$1,238  billion.  If  this  estimate  is  correct,  the  total  estimated  costs, 
as  determined  by  the  Postal  Rate  Commission,  for  fiscal  year  1992 
will  be  $1,238  billion  higher  than,  but  for  the  enactment  of  the  Rec- 
onciliation Act,  they  would  have  been,  with  the  result  that  recom- 
mended postal  rates  will  be  sufficient  to  fully  recover  the  costs  im- 
posed on  the  Postal  Service  by  the  Reconciliation  Act. 

Paragraph  (1)(B)  of  section  8105  provides  that  any  amount  re- 
quired to  be  paid  by  the  Reconciliation  Act  prior  to  fiscal  year 
1992,  shall  be  taken  into  account  to  the  same  extent  and  in  the 
same  manner  as  any  other  cost  (comprising  part  of  the  total  esti- 
mated costs)  incurred  by  the  Postal  Service  in  that  same  fiscal 
year.  The  Congressional  Budget  Office  estimates  the  total  amount 
required  to  be  paid  prior  to  fiscal  year  1992  to  be  $780  million.  This 
amount  will  increase  the  Postal  Service's  loss  (or  decrease  its 
profit)  by  $780  million,  and  the  Postal  Rate  Commission,  in  recom- 
mending a  decision  in  the  pending  rate  case,  shall  take  these  costs 
into  account  to  the  same  extent  and  in  the  same  manner  as  any 
other  element  of  total  estimated  costs.  If  the  Commission  adopts 
the  same  methodology  it  has  used  in  prior  rate  proceedings,  the 
Postal  Service's  "prior  year  losses"  would  be  increased  by  $780  mil- 
lion. 
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Paragraph  (1)(C)  of  section  8105  provides  that  the  deadline  by 
which  the  Postal  Rate  Commission  must  transmit  its  recommended 
decision  to  the  Governors  shall  be  the  same  as  would  otherwise 
apply  if  section  8105  had  not  been  enacted.  Section  3624(c)  of  title 
39,  United  States  Code,  provides  that  the  Commission  must  trans- 
mit its  recommended  decision  in  a  rate  proceeding  to  the  Gover- 
nors of  the  Postal  Service  no  later  than  10  months  after  receiving  a 
request  for  that  decision  from  the  Postal  Service.  The  request  for  a 
recommended  decision  in  the  pending  rate  proceeding  was  submit- 
ted on  March  6,  1990,  and  under  section  3624(c)  a  recommended  de- 
cision must  be  submitted  no  later  than  January  4,  1991.  Paragraph 
(1)(C)  ensures  that  the  January  deadline  will  not  be  changed  as  a 
result  of  the  enactment  of  the  Reconciliation  Act. 

Subsection  (b)(2)  of  section  8105  provides  that  in  any  rate  pro- 
ceeding pursuant  to  a  request  under  section  3622(a)  of  title  39, 
United  States  Code,  submitted  after  the  pending  proceeding,  any 
recommended  decision  of  the  Commission  shall  be  made  in  a 
manner  consistent  with  the  requirements  of  paragraph  (1)  of  sec- 
tion 8105(b),  discussed  above.  Subsection  (b)(2)  is  intended  to  apply 
only  with  respect  to  a  general  rate  proceeding,  i.e.,  one  in  which 
the  general  revenue  and  costs  levels  of  the  Postal  Service  are  in 
issue,  and  which  employs  as  a  test  year,  pursuant  to  the  regula- 
tions of  the  Postal  Rate  Commission,  a  year  with  respect  to  which 
the  Postal  Service  is  required  to  pay  an  amount  pursuant  to  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 

House  of  Representatives, 
Committee  on  Post  Office  and  Civil  Service, 

Washington,  DC,  February  28,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  Pursuant  to  section  301(d)  of  the  Congres- 
sional Budget  Act  of  1974,  there  are  transmitted  herewith  the 
views  and  recommendations  of  the  Committee  on  Post  Office  and 
Civil  Service,  together  with  minority  and  additional  views,  concern- 
ing the  matters  which  fall  within  this  Committee's  jurisdiction 
which,  by  necessity,  must  be  considered  in  deliberations  on  the 
fiscal  year  1991  Federal  budget. 

These  views  and  recommendations  were  circulated  among  all  the 
Members  of  the  Committee  and  were  approved  by  a  majority  of 
those  Members. 

The  President's  budget  derives  more  than  $5.5  billion  in  fiscal 
year  1991  deficit  reduction  from  programs  and  activities  within  the 
jurisdiction  of  the  Committee  on  Post  Office  and  Civil  Service.  That 
amounts  to  15  percent  of  the  total  savings  in  the  President's  budget 
from  all  sources. 

While  the  Committee  appreciates  the  need  for  continued  vigi- 
lance in  the  effort  to  reduce  the  Federal  deficit,  the  Committee 
must  point  out  that  Federal  employees  have  too  often  been  called 
upon  to  be  the  first  to  "give  at  the  office."  Since  1981,  deficit  reduc- 
tion initiatives  have  cost  Federal  employees,  retirees,  and  their  de- 
pendents more  than  $119  billion  in  salary  and  benefit  compensa- 
tion, according  to  the  General  Accounting  Office. 
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Just  last  year,  as  part  of  the  Committee's  contribution  to  the 
Omnibus  Budget  Reconciliation  Act  of  1989,  the  United  States 
Postal  Service  was  held  accountable  for  its  appropriate  share  of  an- 
nuitant COL  As  and  retiree  health  insurance  premiums.  This  action 
addressed  and  finally  settled  the  issue  of  what  had  been  viewed  as 
indirect  subsidies  to  the  Service. 

Despite  the  fact  that  the  direct  spending/ entitlement  jurisdiction 
of  the  Committee  on  Post  Office  and  Civil  Service  is  severely  limit- 
ed, the  Committee  in  recent  years  has  been  held  accountable  for 
budgetary  savings  in  areas  more  properly  the  province  of  other 
committees  of  the  House.  While  the  Committee  is  charged  with  ju- 
risdiction over  "all  Federal  Civil  Service",  the  nature  of  the  budget 
does  not  lend  itself  to  such  clear  lines  of  responsibility.  By  necessi- 
ty, Federal  employee  pay  and  benefits  are  funded  annually  through 
agency  salary  and  expense  appropriations.  Even  the  Congressional 
Budget  Office,  in  its  report  on  deficit  reduction  options  for  fiscal 
year  1991,  recognizes  that  many  of  its  proposals  would  require 
changes  in  authorizing  legislation  with  savings  realized  only 
through  the  regular  appropriations  process. 

While  the  Committee  remains  concerned  with  the  numbers  in- 
cluded in  budget  deliberations,  the  Committee  is  far  more  con- 
cerned with  the  policy  direction  dictated  by  numbers.  The  Commit- 
tee is  cognizant  of  the  fact  that  decisions  incorporated  in  the  con- 
gressional budget  process  have  a  practical  effect  on  the  Federal 
work  force  far  beyond  the  specific  impact  of  legislation  recommend- 
ed by  the  Committee  in  response  to  its  reconciliation  instructions. 
Even  when  existing  pay  and  employee  benefit  programs  remain 
intact,  cuts  in  agency  salary  and  expense  funds  necessarily  affect 
Federal  employees  through  furloughs,  reductions  in  force,  limita- 
tions on  training  and  travel,  and  similar  workplace  essentials. 

The  Federal  civil  service  is  in  crisis.  With  compensation  systems 
lacking,  Federal  agencies  can  no  longer  attract  and  retain  the  tal- 
ented people  needed  to  carry  out  policy  and  service  to  the  nation. 
The  Committee,  with  the  encouragement  of  the  President's  new  Di- 
rector of  the  Office  of  Personnel  Management,  is  moving  forward 
on  comprehensive  reform  of  the  Federal  pay  system.  Any  success- 
ful effort  at  closing  the  cavernous  Federal  sector/ private  sector  pay 
gap  will  cost  money.  The  Federal  Government  cannot  afford  to  let 
simple  budget  math  dictate  personnel  policy. 

Your  consideration  of  the  Committee's  views  is  appreciated.  In 
addition,  I  request  the  opportunity  to  appear  before  the  Committee 
on  the  Budget  at  your  earliest  convenience  to  discuss  the  realities 
of  the  fiscal  year  1991  budget  with  respect  to  matters  in  this  Com- 
mittee's jurisdiction. 

With  kind  regards, 
Sincerely, 

William  D.  Ford, 

Chairman. 
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COMMITTEE  ON  POST  OFFICE  AND  CIVIL  SERVICE 

Views  and  Recommendations  on  Administration 's  FY  1991  Budget 

Proposals 

I.  Federal  Employee  Pay 
Pay  Increase 

Administration  Proposal:  The  President's  budget  calls  for  a  3.5 
percent  pay  increase  for  Federal  civilian  employees  effective  Janu- 
ary 1991. 

Committee  Position:  The  Committee  recognizes  that  the  Presi- 
dent's budget  proposes  a  Federal  employee  pay  raise  which  more 
closely  approaches  annual  increases  in  the  nonfederal  sector.  How- 
ever, even  the  President's  budget  admits  the  proposed  increase  will 
only  serve  to  widen  the  existing  salary  gap  between  the  Federal 
Government  and  competing  employers.  In  lieu  of  the  President's 
proposal,  the  Committee  recommends  a  salary  adjustment  for  Fed- 
eral civilian  employees  which  at  least  keeps  pace  with  private 
sector  salary  increases  and  which  begins  to  correct  the  enormous 
gap  between  Federal  civilian  pay  and  private  sector  salaries.  The 
Committee  further  recommends  that  such  an  increase  be  effective 
October  1,  1990,  consistent  with  existing  provisions  of  law. 

The  Committee  points  out  that  the  Congressional  Budget  Office 
baseline  assumes  a  4  percent  civilian  pay  increase  effective  October 
1,  1990.  In  addition,  the  Committee  notes  that  the  President's  Pay 
Agent  reported  in  August  1989  that  Federal  employees  would  re- 
quire a  pay  adjustment  of  28.62  percent  in  order  to  bring  Federal 
pay  to  levels  comparable  with  private  sector  employees  performing 
similar  work. 

The  Administration  estimates  that  inflation  will  be  more  than 
3.5  percent  in  fiscal  year  1991,  but  continues  the  policy  of  propos- 
ing pay  adjustments  for  Federal  civilian  employees  which  fail  to 
keep  pace  with  inflation.  Restraining  an  already  noncompetitive 
pay  system  by  failing  even  to  compensate  for  inflation  would  pro- 
mote a  further  erosion  in  the  purchasing  power  of  Federal  salaries. 
Federal  pay  adjustments,  as  in  the  case  of  the  nonfederal  employ- 
ment market,  should  at  least  equal  the  inflationary  increase  from 
year  to  year.  The  notion  that  Federal  salaries  might  in  some  way 
lead  other  economic  indicators  ignores  reality. 

In  each  year  since  1977,  Federal  employees  have  received  a  pay 
adjustment  that  has  been  less  than  the  full  amount  due  them 
under  the  Pay  Comparability  Act  of  1970.  The  resulting  departure 
from  the  principle  of  comparability  must  be  addressed  if  the  Feder- 
al Government  is  to  maintain  an  effective  and  efficient  work  force. 
Ultimately,  the  quality  of  the  Federal  work  force  determines  the 
quality  of  the  services  received  by  the  American  public.  While  the 
Committee  fully  recognizes  the  fiscal  impracticality  of  adjusting 
Federal  civilian  salaries  by  the  full  28  percent  in  one  stroke,  a  seri- 
ous effort  must  be  joined  by  both  the  Congress  and  the  Administra- 
tion to  take  the  first  steps  toward  closing  the  gap  over  a  reasonable 
amount  of  time. 

The  Committee  also  notes  that  the  President's  budget  proposes 
an  effective  date  of  January  1,  1991,  for  the  fiscal  year  1991  pay 
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adjustment.  The  Committee  points  out  that,  as  a  temporary  change 
to  effect  deficit  reduction,  the  Consolidated  Omnibus  Budget  Recon- 
ciliation Act  of  1985  (P.L.  99-272)  required  that  Federal  pay  adjust- 
ments for  fiscal  year  1987  and  1988  be  made  in  January  of  each  of 
those  fiscal  years.  Similarly,  both  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations  Act,  1989  (P.L.  100-440)  and 
the  Treasury,  Postal  Service,  and  General  Government  Appropria- 
tions Act,  1990  (P.L.  101-136)  provided  that  the  Federal  pay  adjust- 
ments for  fiscal  years  1989  and  1990  be  effective  in  January  of 
those  years.  The  Committee  believes  that  the  Congress  did  not 
intend  to  alter  permanently  the  timing  of  Federal  pay  adjustments 
and  sees  no  reason  why  pay  adjustments  should  not  revert  to  their 
original  October  1  effective  date  as  provided  in  the  Pay  Compara- 
bility Act  of  1970.  The  Committee  further  points  out  that  the  CBO 
baseline  assumes  that  Federal  pay  adjustments  will  be  effective  in 
October  1990. 

Pay  Reform 

Administration  Proposal:  The  President's  budget  includes  a 
number  of  proposals  "to  begin  Federal  pay  reform."  Proposed  legis- 
lation outlined  in  the  President's  budget  would  authorize  Federal 
agencies  in  New  York,  San  Francisco,  and  Los  Angeles  to  pay  geo- 
graphic differentials  of  up  to  8  percent;  increase  starting  salaries 
for  college  entry-level  positions  in  grades  5  and  7  nationwide; 
extend  to  all  grades  the  current  authority  to  hire  at  pay  levels 
above  the  minimum  step  of  the  grade;  and  authorize  bonuses  to  re- 
cruit, retain,  or  relocate  critical  skill  workers.  The  President's 
budget  "allows"  Federal  agencies  to  use  up  to  $328  million  to  im- 
plement these  changes. 

Committee  Position:  The  Committee  fully  intends  to  address  the 
issue  of  pay  reform  during  this  Congress  and  is  encouraged  by  the 
President's  proposal.  The  Committee  agrees  that  recruitment  and 
retention  problems  in  high  cost  areas  should  be  addressed  and  that 
entry-level  salaries  should  be  increased.  However,  the  Committee 
points  out  the  $328  million  "allocated"  is  not  sufficient  accomplish 
any  meaningful  pay  reform.  In  fact,  the  $328  million  "allocated"  by 
the  President's  budget  is  an  empty  commitment.  As  the  Office  of 
Personnel  Management  has  offered  in  justification  of  the  program, 
the  $328  million  is  the  estimated  initial  cost  of  the  proposals  rather 
than  a  specific  financial  set  aside  for  carrying  out  the  program. 

The  President's  Pay  Agent  reported  in  August  1989,  that  it 
would  take  $15.1  billion  to  close  the  pay  gap.  The  Committee  recog- 
nizes the  fiscal  constraints  imposed  by  the  budget  deficit.  However, 
if  meaningful  pay  reform  is  to  succeed,  it  will  require  the  alloca- 
tion of  significant  resources. 

The  Committee  realizes  that  the  basic  process  by  which  Federal 
salaries  are  determined  is  in  need  of  reform.  Pay  adjustments  for 
Federal  employees  must  necessarily  be  viewed  as  sound  personnel 
management  tools  rather  than  determined  at  the  whim  of  budget 
expedience. 

The  Committee  is  considering  legislation  which  would  substan- 
tially revise  the  Federal  employees  pay  system,  including  locality 
pay  for  white-collar  Federal  employees.  The  Committee  notes  that, 
last  November,  the  Bipartisan  Task  Force  on  Ethics  "strongly 
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urge[d]  the  administration  and  appropriate  committees  to  work  to- 
gether in  this  Congress  to  ensure  that  other  government  employees 
are  better  compensated,  and  particularly  to  review  the  General 
Schedule  pay  system."  The  Committee  will  continue  hearings  on 
comprehensive  pay  reform  and  intends  to  present  a  comprehensive 
legislative  proposal  to  the  House  later  this  year. 

77.  Civil  Service  Retirement 

Administration  Proposals:  The  Administration  proposes  to  elimi- 
nate the  cost-of-living  adjustment  (COLA)  for  civil  service  retirees 
in  fiscal  year  1991.  The  Administration  also  proposes  to  alter  the 
COLA  formula  for  Civil  Service  Retirement  System  (CSRS)  annu- 
itants, beginning  in  fiscal  year  1992.  Currently,  the  COLA  for  CSRS 
annuitants  is  equal  to  the  rise  in  the  Consumer  Price  Index  (CPI). 
The  Administration's  proposal  would  change  the  CSRS  COLA  to 
match  the  COLA  formula  under  the  Federal  Employees'  Retire- 
ment System  (FERS).  The  FERS  COLA  is  generally  equal  to  the 
CPI  minus  one  percent.  For  those  years  when  the  CPI  does  not 
exceed  3  percent,  the  FERS  COLA  is  the  increase  in  the  CPI  or  2 
percent,  whichever  is  less.  The  Administration's  proposal  would  be 
effective  January  1992. 

Lastly,  the  Administration  proposes  elimination  of  the  lump-sum 
withdrawal  option  which  enables  Federal  employees  to  withdraw 
their  contributions  in  a  lump-sum  at  retirement. 

Committee  Position:  The  Committee  recommends  rejection  of  the 
Administration's  proposals  for  Federal  retirement. 

COLA  Freeze 

The  President's  budget  "provides  for  full  payment  of  social  secu- 
rity benefits"  and  singles  out  Federal  retirees  for  benefit  cuts.  Why 
social  security  beneficiaries  should  receive  a  full  COLA,  and  Feder- 
al retirees  should  not,  remains  beyond  the  Committee's  comprehen- 
sion. 

The  Committee  notes  that,  while  nonfederal  retirees  often  enjoy 
the  benefit  of  both  social  security  and  a  private  pension,  a  signifi- 
cant number  of  Federal  retirees  have  no  social  security  coverage  in 
their  own  right.  Even  in  instances  where  private  pensions  make  no 
provision  for  inflation  adjustments,  the  income  these  pensioners 
derive  from  social  security  is  protected.  Under  the  President's  pro- 
posal, a  large  number  of  civil  service  annuitants  would  be  left  com- 
pletely unprotected  from  the  burden  of  inflation  next  year. 

Since  1981  civil  service  retirees  have  lost  $25.5  billion  in  annuity 
payments  due  to  changes  in  the  COLA  formula  and  changes  in  the 
timing  of  COLA  distributions.  In  January  1986,  the  civil  service  re- 
tiree COLA  was  cancelled  by  Gramm-Rudman  sequestration. 

The  Committee  believes  the  principles  of  equity  and  fundamental 
fairness  require  that  civil  service  retirees  be  treated  no  differently 
than  social  security  recipients.  Such  parallel  treatment  has  already 
been  tacitly  endorsed  by  Congress  through  amendments  to  the 
Gramm-Rudman  balanced  budget  law  enacted  in  1987  (P.L.  100- 
119),  wherein  Federal  retirement  annuity  cost-of-living  adjustments 
were  exempted  from  the  sequestration  process,  just  as  social  securi- 
ty COLAs  already  had  been. 
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During  last  year's  budget  cycle,  it  was  agreed  that,  in  implement- 
ing the  budget  agreement  to  which  both  Congress  and  the  adminis- 
tration were  party,  civil  service  annuities  would  be  adjusted  in  the 
same  manner  as  social  security  benefits. 

CPI  Minus  1 

The  Committee  continues  to  believe  that  the  proposal  to  alter  the 
CSRS  COLA  formula  would  greated  reduce  the  value  of  benefits  al- 
ready earned  and  would  retroactively  abrogate  the  terms  of  the 
employment  agreement.  The  Committee  believes  that  this  is  pa- 
tently unfair  to  CSRS  retirees. 

The  effect  of  reducing  the  CSRS  COLA  would  fall  exclusively  on 
civil  service  retirees  who  have  made  retirement  plans  based  on  an 
anticipated  annuity  value.  The  Committee  notes  that  the  FERS 
COLA  affects  only  one  portion  of  the  retirement  benefit  which  will 
be  received  by  Federal  retirees  covered  by  FERS.  The  social  securi- 
ty portion  of  their  annuities  is  fully  indexed  to  the  CPI,  and  the 
Thrift  Plan  portion  is  expected  to  exceed  the  rate  of  inflation  over 
the  long  term.  The  CSRS,  on  the  other  hand,  provides  a  single  de- 
fined benefit,  and  any  erosion  of  its  COLA  would  greatly  decrease 
the  value  of  the  CSRS  annuity  over  time  due  to  inflation. 

Repeal  of  the  Lump-Sum  Withdrawal  Option 

The  Committee  believes  that  the  lump-sum  withdrawal  provi- 
sions of  both  Federal  employee  retirement  systems  should  remain 
intact.  Lump-sum  withdrawal  of  Federal  employee  contributions  at 
the  time  of  retirement  was  designed  to  alleviate  a  portion  of  the 
burden  retroactively  imposed  on  Federal  retirees  by  the  repeal  of 
the  '  'three-year  recovery  rule"  in  the  Tax  Reform  Act  of  1986  (P.L. 
99-514). 

The  Committee  acknowledges  that,  in  the  short  term,  repeal  of 
the  lump-sum  option  would  yield  a  reduction  in  Federal  outlays.  In 
the  long  term,  however,  the  absence  of  the  lump-sum  withdrawal 
option  would  result  in  increased  annuities  in  the  outyears.  Elimi- 
nation of  the  lump-sum  option  not  only  would  produce  illusory  sav- 
ings but  would  detract  from  the  important  public  policy  intended 
in  the  formulation  of  the  benefit. 

III.  Federal  Employee  Health  Benefits 

Administration  Proposal:  The  Administration  has  proposed  a  va- 
riety of  administrative  actions  to  be  taken  by  the  Office  of  Person- 
nal  Managment  (OPM),  as  well  as  legislative  actions,  which  the  Ad- 
ministration believes  will  result  in  $850  million  in  savings  from  the 
Federal  Employees  Health  Benefits  Program  (FEHBP)  in  fiscal 
year  1991. 

The  proposed  administrative  actions  to  be  taken  by  OPM  include 
improved  coordination  with  Medicare,  mandatory  cost  contain- 
ment, and  improved  cash  management.  The  legislative  proposals 
include  reducing  the  program  reserve  requirements  by  unifying  all 
health  plan  reserves  into  one  pool  and  by  exempting  FEHBP  from 
state  premium  taxes. 

Committee  Position:  The  Committee  believes  that  any  changes  in 
the  health  benefits  program,  absent  total  reform,  are  premature. 
During  the  first  session  of  the  101st  Congress,  the  Committee  re- 
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ceived  reports  from  the  Congressional  Research  Service  and  the 
General  Accounting  Office  concerning  reform  of  the  FEHBP.  The 
Committee  has  conducted  hearings  on  these  reports  and  is  working 
on  legislation  to  make  comprehensive  changes  in  the  health  bene- 
fits program. 

The  Committee  is  particularly  concerned  about  the  proposal  to 
change  the  program  reserve  requirements.  Current  law  requires 
that  OPM  maintain  a  contingency  reserve  for  each  health  benefits 
plan  in  the  program.  The  reserves  are  funded  by  an  add-on  to  indi- 
vidual plan  premiums.  The  add-on  is  limited  to  a  maximum  of  3 
percent  of  a  plan  premium.  The  reserves  provide  protection  against 
possible  under-estimates  of  the  annual  costs  of  claims.  The  size  of 
the  reserves  has  been  the  subject  of  continuing  debate  and  a  con- 
sensus has  never  been  reached.  The  Committee  notes  that  the  cur- 
rent reserve  system  has  provided  adequate  protection  and  is  con- 
cerned that  a  lesser  reserve  pool,  even  if  shared  by  all  carriers, 
may  not  afford  similar  protection. 

While  some  of  the  FEHBP  budget  savings  are  proposed  to  be 
achieved  through  administrative  action  by  the  Office  of  Personnel 
Management,  the  Committee  is  concerned  that  OPM  not  act  pre- 
cipitously to  do  that  which  it  has  the  legal  authority  to  do  but 
which  could  result  in  serious  undermining  of  the  status  quo  as 
reform  proposals  are  considered.  While  reserving  judgment  on  the 
substance  of  the  administrative  proposals,  the  committee  notes  that 
past  administration  actions  in  the  Federal  employees'  health  bene- 
fits arena  have  not  always  resulted  in  quantifiable  benefits  for 
either  plan  enrollees  or  the  program  in  general.  The  committee 
urges  the  administration  not  to  take  actions  which  could  poison  the 
well  of  FEHBP  reform. 

IV.  Postal  Matters  Generally 

Administration  Proposal:  President  Bush's  fiscal  year  1991 
budget  proposed  to  impose  significant  new  costs  on  the  United 
States  Postal  Service,  provide  preferential  postal  rate  treatment  for 
the  Federal  Government,  and  terminate  preferred  rate  status  for 
certain  categories  of  mail.  It  also  appears,  although  it  is  not  com- 
pletely clear,  that  the  off-budget  Postal  Service  would  be  required 
to  turn  over  to  the  Government  the  savings  it  would  realize  in  the 
form  of  reduced  employer  FEHBP  premiums,  reduced  premiums 
which  the  budget  claims  would  result  from  implementation  of  cer- 
tain FEHBP  reforms. 

Committee  Position:  The  merits,  or  more  accurately  the  lack 
thereof,  of  the  individual  Administrative  proposals  are  discussed  in 
detail  below.  The  Committee  notes  that  total  new  costs  to  be  borne 
by  the  Postal  Service,  and  eventually  by  the  American  postal 
public,  as  a  result  of  these  proposals  would  be  $1.6  billion.  This 
equates  to  a  two-cent  increase  in  the  price  of  a  basic  first-classs 
stamp,  or  if  the  costs  are  spread  across  all  classes  of  mail,  a  one- 
cent  first-class  stamp  increase  and  a  6  to  7  percent  increase  in 
other  categories.  These  increases  would  be  in  addition  to  the  20 
percent  increase  expected  for  next  February,  and  would  mean  at 
least  a  31  cent  stamp.  The  Committee  notes  that  two  of  the  issues 
raised  by  the  budget,  Civil  Service  Retirement  System  and  FEHBP 
funding,  were  addressed  in  last  year's  budget  reconciliation  legisla- 
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tion  where  compromises  were  reached  and  the  issues  settled.  The 
President  apparently  wants  "another  bite  at  the  apple".  The  Com- 
mittee is  not  interested. 

V.  CSRS  COLA  Liability 

Administration  Proposal:  The  budget  proposes  to  increase  the 
Postal  Service's  CSRS  employer  contribution  from  7  percent  of  pay 
to  11.67  percent  in  FY  1991  and  14  percent  in  FY  1994.  The  budget 
suggests  these  additional  contributions,  which  are  paid  to  the  Civil 
Service  Retirement  Fund,  would  prefund  CSRS  cost-of-living  adjust- 
ments which  current  employees  and  their  survivors  will  receive 
when  they  retire.  The  budget  claims  FY  1991  savings  of  $644  mil- 
lion from  this  proposal. 

Committee  Position:  This  is  one  of  the  issues  which  was  ad- 
dressed and  settled  in  last  year's  budget  reconciliation  legislation 
(the  Omnibus  Budget  Reconciliation  Act  of  1989).  That  legislation 
makes  the  Postal  Service  liable  for  COLA  payments  to  retirees  and 
their  survivors  who  retire  after  September  30,  1986.  In  other  words, 
as  a  result  of  the  1989  Act,  the  Postal  Service  is  already  liable  for 
CSRS  COLAs  for  current  employees.  The  major  difference  between 
what  is  required  under  the  1989  Act  and  what  the  budget  proposes 
is  when  the  Postal  Service  makes  the  payment.  Under  the  1989 
Act,  the  liability  accrues  when  employees  retire  and  is  amortized 
over  15  years.  Under  the  budget  proposal,  the  liability  is  prefunded 
through  increased  employer  contributions.  In  essence,  the  Presi- 
dent has  proposed  a  "timing  shift" — a  gimmick  that  will  impose  ad- 
ditional taxes  on  the  American  people  in  the  form  of  higher  postal 
rates.  The  Committee  is  not  inclined  to  place  additional  financial 
burdens  on  the  American  people.  The  budget  proposal  should  be  re- 
jected. 

VI.  FEHBP  Liability 

Administration  Proposal:  The  budget  proposes  to  make  the 
Postal  Service  liable  for  the  employer  share  of  FEHBP  premiums 
for  employees  (and  their  survivors)  who  have  retired  since  June  30, 
1971,  the  effective  date  of  the  Postal  Reorganization  Act  of  1970. 
The  budget  claims  FY  1991  savings  of  $689  million  from  this  pro- 
posal. 

Committee  Position:  This  is  another  issue  which  was  addressed 
and  settled  in  last  year's  budget  reconciliation  legislation  after 
having  been  first  addressed  in  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Under  those  Acts  the  Postal  Service 
pays  the  employer  cost  of  health  insurance  for  all  retirees  (and 
their  survivors)  who  retire  after  September  30,  1986.  The  budget 
proposal  would  add  an  additional  liability  for  postal  retirees  (and 
their  survivors)  who  retired  between  June  30,  1971,  and  October  1, 
1986,  presumably  on  the  theory  that  these  individuals  retired  from 
the  independent  Postal  Service,  an  entity  which  was  intended  to  be 
self  sufficient. 

Employer  financed  health  insurance  in  retirement  is  a  benefit 
earned  as  the  result  of  a  career  of  service  to  that  employer.  The 
Committee  believes  it  is  important  to  distinguish  between  benefits 
earned  through  employment  wih  the  old  Post  Office  Department,  a 
highly  subsidized  Government  agency,  and  the  Postal  Service,  a 
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self  sufficient  independent  corporation.  The  budget  proposal  would 
require  the  Postal  Service  to  pay  health  insurance  costs  for  employ- 
ees who  retired  after  having  served  only  one  day  with  the  Postal 
Service,  i.e.,  on  July  1,  1971,  and  at  best,  employees  who  served  ap- 
proximately one  half  of  their  careers  with  the  Postal  Service  before 
retiring,  i.e.,  on  September  30,  1986.  The  1985  and  1989  Acts  estab- 
lished an  approximate  apportionment  for  Post  Office  and  Postal 
Service  employment.  While  the  apportionment  is  not  exact,  it  is 
"rough  justice".  The  President's  proposal  is  no  justice.  The  budget 
proposal  should  be  rejected. 

VII.  Reduced  Rates  for  Federal  Government  Mail 

Administration  Proposal:  The  budget  proposes  legislation  to 
create  a  separate  subclass  for  Federal  Government  mail  and  to 
charge  reduced  raes  for  that  mail  on  the  theory  that  it  costs  less  to 
process.  The  budget  claims  FY  1991  savings  of  $220  million  from 
this  proposal. 

Committee  Position:  This  proposal  is  identical  to  one  included  in 
last  year's  budget  except  for  an  unexplained  difference  of  $126  mil- 
lion in  the  claimed  savings  ($346  million  in  FY  1990  versus  $220 
million  in  FY  1991).  In  its  submission  to  the  Committee  on  the 
Budget  last  year,  the  Committee  fully  explained  why  such  legisla- 
tion should  not  be  enacted.  That  explanation  is  repeated  below.  Ad- 
ditionally, however,  the  Committee  notes  a  General  Rate  case  will 
be  filed  next  month  giving  the  Administration  the  opportunity  to 
present  its  case  to  the  Postal  Rate  Commission  (PRC),  the  appropri- 
ate body  to  consider  this  matter.  If  this  proposal  is  not  just  another 
gimmick,  the  Committee  would  expect  the  Administration  to  press 
its  case  before  the  PRC. 

Clearly  the  question  of  whether  the  Government  is  paying  too 
much  postage  is  one  which  should  be  examined.  The  Committee  is 
convinced,  however,  that  the  postal  rate  setting  process,  not  the 
legislative  process,  is  the  appropriate  process  for  such  an  examina- 
tion. 

Even  a  brief  consideration  of  the  Administration  proposal  raises 
several  significant  issues:  Is  the  current  data  suggesting  the  Gov- 
ernment is  overcharged  statistically  reliable?  Would  the  additional 
complexity  in  the  rate  schedule  justify  the  savings  to  the  Govern- 
ment? Would  a  reduced  rate  for  the  Federal  Government  be  dis- 
criminatory? What  about  similar  reduced  rates  for  state  and  local 
governments?  What  about  reduced  rates  for  major  mailers  whose 
mail  shares  the  same  characteristics  as  Federal  Government  mail? 
How  much  would  other  rates  have  to  be  increased  to  cover  the  rev- 
enue lost  from  a  reduced  Government  rate? 

These  are  difficult  issues.  Fortunately,  the  Postal  Reorganization 
Act  of  1970  provides  an  administrative  mechanism  through  which 
these  issues  may  be  explored  and  under  which  all  parties  with  in- 
terests in  the  issues  are  ensured  the  opportunity  to  be  heard.  The 
appropriate  method  to  address  these  issues  is  an  administrative 
proceeding  before  the  Postal  Rate  Commission,  as  provided  under 
the  1970  Act.  The  Committee  firmly  believes  such  a  proceeding  is 
highly  preferable  to  congressional  involvement  in  the  setting  of 
postal  rates. 
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VIII.  Revenue  Forgone  Appropriation 

Administration  Proposal:  The  budget  proposes  that  preferred 
rate  status  be  terminated  for  the  following  categories  of  mail:  (1) 
second-class  nonprofit  mail  whose  content  includes  more  than  10 
percent  advertising;  (2)  third-class  nonprofit  mail  with  advertising 
that  does  not  relate  directly  to  the  primary  purpose  of  the  organi- 
zation or  includes  political  advocacy,  and  educational  material  for 
organizations  that  are  not  schools;  and  (3)  fourth-class  library  rates 
for  publisher  mailings  to  libraries  or  schools.  The  budget  claims  FY 
1991  savings  of  $112  million  from  this  proposal. 

Committee  Position:  While  the  Committee  cannot  endorse  this 
proposal  it  notes  that  it  is  more  reasonable  than  last  year's  propos- 
al which  was  to  eliminate  the  revenue  forgone  appropriation  alto- 
gether. The  Committee  is  not  convinced  that  preferred  rate  status 
should  be  terminated  for  all  of  the  categories  proposed  by  the 
budget.  Additionally,  the  subjective  judgement  required  by  the 
standard  proposed  for  third-class  nonprofit  mail  would  create 
severe  administrative  difficulties  for  the  Postal  Service. 

IX.  Savings  from  FEHBP  Reform 

Administration  Proposal:  This  budget  proposal  has  been  dis- 
cussed previously.  The  Committee,  however,  has  additional  con- 
cerns about  how  these  reforms  may  affect  the  Postal  Service. 

Committee  Position:  The  budget  claims  FY  1991  savings  of  $850 
million  from  FEHBP  ' 'reforms".  Presumably,  the  savings  result 
from  reduced  program  costs  which  in  turn  reduce  the  employer 
premiums  the  Government  pays.  Many  enrollees  are  postal  work- 
ers for  whom  the  Postal  Service  pays  the  employer  premium.  Argu- 
ably, 18  percent  of  the  savings  attributable  to  reduced  employer 
premiums  will  accrue  to  the  Postal  Service.  Because  the  Postal 
Service  is  "off  budget",  any  savings  it  accrues  will  not  affect  the 
deficit  unless  it  is  required  to  refund  those  savings  to  the  Treasury, 
a  course  the  Committee  could  not  endorse. 

X.  Martin  Luther  King,  Jr.  Federal  Holiday  Commission 

Administration  Proposal:  The  President's  budget  proposes  a  fund- 
ing level  of  $300,000  for  operation  of  the  Martin  Luther  King,  Jr. 
Federal  Holiday  Commission. 

Committee  Position:  The  Committee  strongly  supports  full  fund- 
ing for  the  Martin  Luther  King,  Jr.  Federal  Holiday  Commission. 
Under  Public  Law  101-30,  the  Commission  is  authorized  to  receive 
$300,000  annually.  This  is  the  first  time  Congress  provided  for  Fed- 
eral funding  for  the  Commission  which  previously  relied  entirely 
on  private  contributions  to  carry  out  its  activities.  While  the  Com- 
mission must  still  raise  funds  from  private  sources  to  meet  its  staff- 
ing and  operational  needs,  an  appropriation  of  $300,000  will  greatly 
enhance  the  Commission's  ability  to  carry  out  its  mission. 

XI.  Bureau  of  the  Census 

Administration  Proposal:  The  President's  budget  proposes  $431.3 
million  for  the  Bureau  of  the  Census.  This  figure  represents  a  de- 
crease of  $983  million  from  Fiscal  Year  1990,  primarily  due  to  the 
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completion  of  many  decennial  census  activities.  The  request  in- 
cludes $11.7  million  in  program  enhancements. 

_  Committee  Position:  The  Committee  recommends  funding  for  the 
Census  Bureau  at  the  level  requested  by  the  President.  While  the 
operational  phase  of  the  decennial  census  will  be  nearly  completed, 
the  Bureau  must  still  carry  out  critical  coverage  evaluation  pro- 
grams to  determine  the  extent  of  the  undercount,  in  accordance 
with  the  provisions  of  the  Stipulation  and  Order  in  the  case  of  City 
of  New  York  v.  U.S.  Department  of  Commerce.  In  addition,  timely 
processing,  analysis  and  publication  of  census  data  will  depend  on 
adequate  resources.  The  Bureau  must  meet  several  critical  statuto- 
ry deadlines  in  fiscal  year  1991  for  the  release  of  population  data, 
including  data  used  for  apportionment  and  redistricting.  Inad- 
equate resources  could  jeopardize  the  Bureau's  ability  to  meet 
these  mandated  deadlines. 

Finally,  the  Committee  supports  the  proposed  improvements  in  a 
number  of  the  Census  Bureau's  statistical  programs.  The  Bureau's 
ability  to  collect  accurate  data  on  manufacturing,  retail  trade,  serv- 
ice industries,  foreign  trade,  and  other  key  sectors  of  the  economy, 
as  well  as  important  demographic  data,  has  been  jeopardized  in 
recent  years  by  a  lack  of  adequate  resources.  Program  enhance- 
ments, particularly  the  redesign  of  samples,  are  needed  to  improve 
the  quality  and  timeliness  of  the  data. 


MINORITY  VIEWS 


The  Minority  Members  of  the  Committee  on  Post  Office  and  Civil 
Service  welcome  the  Administration's  initial  efforts  aimed  at  re- 
building the  public  service.  Unlike  past  budgets,  this  proposed 
fiscal  imprint  does  not  balance  the  budget  by  slashing  the  hard- 
earned  benefits  of  Federal  and  postal  employees.  We  are  concerned 
with  specific  elements  of  this  proposed  budget  as  it  affects  retirees 
and  the  Postal  Service;  but  in  general,  we  view  the  Administration 
proposals  as  a  sensible  initial  step  in  efforts  addressing  the  serious 
problems  facing  the  civil  service. 

The  Committee  has  documented  the  significant  problems  con- 
fronting the  Federal  Government  in  its  efforts  to  recruit  and  retain 
qualified  employees.  Last  August,  the  President's  own  pay  agent 
reported  that,  on  average,  federal  salaries  lagged  behind  compara- 
ble private  sector  positions  by  more  than  28  percent.  We  recognize 
the  Administration's  proposals  attempt  to  address  this  disparity, 
particularly  in  high  cost  areas  such  as  New  York,  Los  Angeles  and 
San  Francisco.  While  we  v/elcome  these  efforts,  we  believe  the  Fed- 
eral pay  system  is  in  need  of  system-wide  reform  and  pledge  to 
work  with  our  Majority  counterparts  and  the  Administration  in  ef- 
forts at  formulating  Federal  pay  reform. 

We  agree  with  our  Majority's  concerns  regarding  the  proposed 
3.5  percent  pay  adjustment.  Congress'  failure  to  keep  civilian 
salary  increases  on  par  with  inflation  is  one  of  the  reasons  Federal 
Government  recruiting  and  retention  efforts  have  failed  so  abys- 
mally. Any  Federal  pay  reform  package  must  insure  financial  in- 
tegrity and  independence  for  Federal  employees  while  meeting  the 
required  budget  goals. 

We  are  troubled  by  other  aspects  of  the  Administration's  budget 
proposals.  For  the  past  decade,  the  Members  of  this  Committee, 
both  Majority  and  Minority,  have  fended  off  efforts  to  reduce  or 
eliminate  retiree  cost-of-living  adjustments  (COLAs)  for  retirees 
under  the  Civil  Service  Retirement  System.  Once  again  efforts  are 
directed  at  denying  and  reducing  the  COLA  for  federal  retirees 
while  their  private  sector  counterparts  are  awarded  their  full  ad- 
justment under  Social  Security. 

We  recognize  the  COLA  for  Federal  and  postal  retirees  covered 
under  the  CSRS  is  one  of  the  costliest  features  of  that  retirement 
system.  The  Administration's  proposal  would  delete  the  January 
1991  adjustment  and  limit  future  adjustments  to  CPI  minus  one 
percentage  point.  This  formula  is  already  accepted  for  the  partici- 
pants in  the  Federal  Employees'  Retirement  System. 

The  Administration  fails  to  realize  the  cost-of-living  adjustment 
represents  a  form  of  income  security  to  our  nation's  elderly  and  re- 
tired populations  in  efforts  to  avoid  erosion  of  their  purchasing 
power.  Attempting  to  deny  these  benefits  to  retired  Federal  and 
postal  employees  represents  a  disservice  to  their  many  years  of  em- 
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ployment  with  the  Federal  Government  and  amounts  to  a  breach 
of  agreement  by  the  Federal  Government  of  the  retirees'  employ- 
ment contract. 

Reducing  the  CSRS  COLA  to  the  equivalent  of  the  FERS  COLA 
(CPI-1)  greatly  reduces  the  value  of  the  CSRS  annuity.  After  this 
Committee  enacted  the  Federal  Employee  Retirement  System,  em- 
ployees were  given  the  option  of  switching  to  the  new  system  or 
continuing  under  the  present  one.  Apart  from  the  inherent  inequi- 
ty of  this  proposal,  such  a  far  reaching  design  change  in  the  CSRS 
would  require  a  corresponding  open  season. 

Along  with  the  standard  cries  to  eliminate  and  reduce  pension 
COALs,  the  Minority  once  again  faces  the  yearly  proposal  to  repeal 
the  lump-sum  withdrawal  option.  Congress  awarded  employees  this 
benefit  after  the  Tax  Reform  Act  of  1986  abolished  the  three-year 
recovery  rule.  Although  employees  contribute  after-tax  earnings  to 
their  retirement  programs  and  again  pay  taxes  on  their  refunded 
contributions,  the  lump-sum  retirement  benefit  has  proven  to  be  a 
popular  feature  of  the  government  retirement  systems. 

The  lump-sum  option  does  not  affect  long-term  retirement  costs 
because  employees  who  choose  this  option  upon  retirement  take  an 
actuarially-reduced  annuity.  Any  budgetary  savings  achieved  from 
the  elimination  of  this  popular  option  are  in  the  form  of  current 
outlays  but  result  in  no  long  term  savings.  The  Minority  is  con- 
cerned that  elimination  of  this  popular  option  without  an  accompa- 
nying benefit  restructuring  further  signals  Congress'  lack  of  con- 
cern in  creating  an  attractive  benefit  package  to  recruit  and  retain 
qualified  Federal  workers. 

The  Minority  questions  the  proposed  cost-savings  measure  affect- 
ing the  Federal  Employee  Health  Benefit  Program  (FEHBP).  We 
agree  with  the  Majority  and  the  Administration  that  the  FEHBP  is 
in  need  of  comprehensive  system  reform.  However,  we  must  avoid 
the  temptation  to  enact  ad  hoc  cost-cutting  measures  which  in  the 
long  term  could  damage  the  health  care  program  we  provide  for 
our  employees  and  retirees.  We  encourage  the  Office  of  Personnel 
Management  to  buttress  their  proposals  with  evidence  that  such 
cost-savings  measures  as  proposed  will  have  no  adverse  impact  on 
benefits  provided  and  that  any  cost  savings  will  be  achieved  with 
concomitant  premium  reductions  for  enrollees.  Should  system 
reform  fail  to  be  forthcoming  during  this  Congressional  term,  we 
urge  our  Majority  counterparts  to  join  us  in  seriously  considering 
these  budget  proposals  if  OPM  can  shoulder  the  burden  of  proving 
any  savings  achieved  will  not  be  at  the  expense  of  the  enrollees. 

In  the  postal  area,  the  Minority  is  disturbed  that  the  Administra- 
tion chose  to  rehash  old  budget  proposals  despite  the  historic  agree- 
ment reached  in  last  year's  budget  debate  where  the  Postal  Service 
was  returned  to  its  off-budget  status.  We  believed  the  removal  of 
the  Postal  Service  from  the  unified  Federal  Budget  would  shield  it 
from  attempts  to  use  the  service  as  a  reservoir  of  funds  for  deficit 
reduction  purposes.  The  Administration  proposals  shatter  this 
belief. 

Apart  from  inequities  in  the  proposals,  enactment  of  such  propos- 
als could  not  come  at  a  worse  time  for  the  Postal  Service.  The 
Postal  Service  plans  to  file  a  General  Rate  case  in  the  next  month. 
Enactment  of  these  proposals  would  add  to  already  escalating  mail- 
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ing  costs  and  rate  increases.  In  addition  to  proposing  increased  fi- 
nancial burdens  be  placed  on  the  Postal  Service,  many  in  the  Ad- 
ministration have  been  vocal  in  their  support  of  efforts  to  privatize 
the  Postal  Service.  Such  proposals  lend  credence  to  cynics  who  see 
the  Administration  supporting  this  policy. 

The  Minority  does  credit  the  Administration  with  its  effort  to 
continue  the  revenue  forgone  appropriation.  Since  Fiscal  Year 
1986,  each  Administration  budget  has  sought  to  eliminate  this  ap- 
propriation which  provides  for  subsidized  rates  for  various  non- 
profit organizations,  the  blind  and  visually  handicapped,  libraries 
and  rural  newspapers.  Following  such  efforts,  the  Committee  has 
conducted  numerous  hearings  and  studiously  developed  its  bi-parti- 
san policy  accordingly.  The  revenue  forgone  subsidy  reflects  a  long- 
standing decision  on  the  part  of  Congress  that  the  public  interest  is 
best  serviced  by  subsidizing  certain  classes  of  non-profit  third  class 
mailers. 

We  welcome  this  Administration's  more  enlightened  view  of  the 
civil  service  and  its  importance  in  serving  our  society.  The  Admin- 
istration budget  represents  an  important  initial  step  on  which  this 
Committee  must  build.  Pay  reform,  health  benefits  reform,  and  in- 
creasing postal  rates  and  costs  are  all  problems  which  merit  our  at- 
tention. But  we  must  avoid  the  temptation  to  solve  our  long-term 
problems  with  easy,  short-term  solutions  which  often  result  in  ex- 
acerbating the  long-term  problems  we  are  facing.  The  Minority 
Members  of  the  Committee  stand  ready  to  work  with  the  Adminis- 
tration and  their  Majority  counterparts  in  formulating  a  responsi- 
ble, fiscally-sound  budget  for  the  postal  and  Federal  workforces. 

Constance  Morella. 
Tom  Ridge. 
Dan  Burton. 
Tommy  F.  Robinson. 
Benjamin  A.  Gilman. 
Frank  Horton. 
John  Myers. 
Don  Young. 
Rod  Chandler. 


ADDITIONAL  VIEWS  OF  HON.  CONSTANCE  A.  MORELLA 


I  concur  with  the  Committee  report  and  the  Minority  views. 

Federal  employees  and  retirees  have  often  been  the  target  of 
past  budget  proposals.  And  though  the  tone  of  this  budget  is  gener- 
ally "kinder  and  gentler",  I  am  troubled  that  the  trend  has  contin- 
ued. 

I  am  deeply  concerned  with  the  proposed  COLA  freeze  for  federal 
and  military  retirees.  This  proposal  unfairly  singles  out  the  govern- 
ment retirees,  since  Social  Security  recipients  would  be  afforded 
full  COLA  protection.  All  retirees  should  be  treated  equally  and 
should  receive  inflation  protection  for  their  benefits. 

The  proposed  elimination  of  the  lump-sum  benefit  would  be  a 
further  breach  of  faith  with  federal  retirees,  who,  in  the  Tax 
Reform  Act  of  1986,  lost  the  ability  to  recover  their  contributions  to 
their  pensions  tax-free  when  the  three-year  recover  rule  was  re- 
pealed. 

The  federal  government  is  in  a  crisis  state:  we  are  losing  our  best 
minds  and  talents  to  the  private  sector  because  the  pay,  benefits 
and  incentives  are  better.  Furthermore,  we  are  facing  acute  attri- 
tion in  the  civil  service  population  in  high  cost  metropolitan  areas. 
I  believe  that  the  geographical  pay  differentials  of  up  to  8  percent 
are  a  good  beginning.  However,  we  must  be  realistic  in  allocating 
sufficient  funding  for  this  proposal.  Additionally,  I  would  like  to 
stress  that  the  Metropolitan  Washington  area  is  definitely  among 
those  high-cost  geographic  areas  which  should  be  covered  by  the  8 
percent  differential.  This  is  a  rapidly  growing  area;  the  develop- 
ment around  Washington,  DC  has,  and  will,  continue  to  grow  and 
entice  many  well  qualified  federal  employees  into  private  employ- 
ment. We  must  be  able  to  recruit  and  retain  the  best  minds  in  our 
federal  "headquarters"  and  keep  high  the  morale  of  the  federal 
workforce. 

Constance  A.  Morella. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  William  D.  Ford, 

Chairman,  Committee  on  Post  Office  and  Civil  Service, 
United  States  House  of  Representatives, 
Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  Reconciliation  recommen- 
dations of  the  Committee  on  Post  Office  and  Civil  Service,  as  or- 
dered transmitted  to  the  House  Committee  on  the  Budget,  October 
15,  1990. 


(195) 


196 


The  estimates  included  in  the  attached  table  represent  the  1991- 
1995  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be  re- 
sponsible for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them.  The  CBO  staff  contacts  are  Cathy  Ellman  and  Alan 
Fairbank  (226-2820). 
Sincerely, 

Robert  D.  Reischauer, 

Director. 
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HOUSE  COMMITTEE  ON  POST  OFFICE  AND  CIVIL  SERVICE 

[By  fiscal  year,  in  millions  of  dollars] 


1991 

1992 

1993 

1994 

1  QQS 

Total 
1991-95 

ON-BUDGET 

Direct  Spending  Savings 

Rflfll    Fliminatinn  nf  liimn-siim  rrpHit  with  navmpnt  shift 
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—  1,430 

—  1,020 

—  1,700 

—  1,690 

—  1,710 

—  7,550 

8002.  Hospitalization  cost  containment  measures  

-38 

-52 

-61 

-71 

-82 

-304 

Improved  cash  management 1  

-40 

-0 

-0 

-0 

-0 

-40 

Exemption  from  State  premium  taxes  

-68 

-9 

-28 

-48 

-55 

-209 

Improved  coordination  with  Medicare  

-70 

-97 

-114 

-131 

-151 

-562 

8101.  Postal  Service  funding  of  COLA's  

-322 

-359 

-394 

-425 

-446 

-1,946 

Postal  Service  funding  of  health  benefits  

-116 

-114 

-116 

-120 

-128 

-594 

Postal  Service  retroactive  payments  for  COLA's  

-253 

-566 

-549 

-530 

-511 

-2,409 

Postal  Service  retroactive  payments  for  health  bene- 

-89 

-199 

-193 

-186 

-179 

-846 

fits. 


Direct  spending  total  

-2,426 

-2,416 

-3,155 

-3,201 

-3,262 

-14,460 

Authorizations 

8002. 

Hospitalization  cost  containment  measures  

-40 

-55 

-65 

-75 

-87 

-323 

Exemption  from  State  premium  taxes  

0 

-56 

-53 

-50 

-58 

-217 

Improved  coordination  with  Medicare  

-74 

-103 

-121 

-139 

-160 

-597 

Total  authorizations  

-114 

-214 

-239 

-264 

-305 

-1,137 

Net  Federal  budget  impact  

-2,540 

-2,630 

-3,394 

-3,465 

-3,567 

-15,597 

OFF-BUDGET 

8101. 

Postal  Service  funding  of  COLA's  

322 

359 

394 

425 

446 

1,946 

Postal  Service  funding  of  health  benefits  

116 

114 

116 

120 

128 

594 

Postal  Service  retroactive  payments  for  COLA's  

253 

566 

549 

530 

511 

2,409 

Postal  Service  retroactive  payments  for  health  bene- 
fits. 

89 

199 

193 

186 

179 

846 

8002. 

Hospitalization  cost  containment  measures  

-23 

-32 

-38 

-44 

-50 

-187 

Exemption  from  State  premium  taxes  

0 

-33 

-31 

-29 

-34 

-127 

Improved  coordination  with  Medicare  

-43 

-60 

-70 

-81 

-93 

-346 

Total  off-budget  

714 

1,113 

1,113 

1,107 

1,087 

5,135 

Total  on-  and  off-budget  

-1,826 

-1,517 

-2,281 

-2,358 

-2,480 

-10,462 

Impact  on  State  governments— revenues  

-68 

-99 

-112 

-128 

-147 

-553 

1  Payment  slowdown;  outlay  change  is  consistent  with  current 

account  practices  but 

there  is  no  change  in 

government  expenditure. 

Title  IX— Committee  on  Public  Works  and  Transportation 

U.S.  House  of  Representatives, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC,  October  12,  1990. 

Hon.  Leon  E.  Panetta 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC 

Dear  Leon:  By  direction  of  the  Committee,  I  am  transmitting 
herewith  the  reconciliation  submission  of  the  Committee  on  Public 
Works  and  Transportation,  as  required  by  H.  Con.  Res.  310,  the 
Concurrent  Resolution  on  the  Budget  for  FY91-95. 

Also,  pursuant  to  your  letter  of  October  9,  I  have  forwarded  Sub- 
title F  of  our  submission  to  the  Congressional  Budget  Office  for  a 
cost  estimate. 

Lastly,  the  report  language  to  accompany  our  portion  will  be  sub- 
mitted on  Monday,  October  15. 
Sincerely, 

Glenn  M.  Anderson, 

Chairman. 

Committee  on  Public  Works  and  Transportation 
report  language 
Title  9 

Aviation  Programs 

Subtitles  B-E  of  the  reported  bill  deal  with  aviation  and  estab- 
lish the  programs  which  will  be  funded  by  the  new  aviation  user 
taxes  prescribed  in  the  title  of  the  bill  within  the  jurisdiction  of  the 
Committee  on  Ways  and  Means.  Existing  aviation  user  taxes  expire 
at  the  end  of  calendar  1990.  In  reconciliation  we  expect  these  taxes 
to  be  renewed  and  possibly  increased. 

Most  of  the  aviation  subtitles  are  the  text  of  two  bills  previously 
passed  by  the  House;  H.R.  5170,  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990,  which  establishes  programs  for  spending 
aviation  user  taxes  from  the  Airport  and  Airway  Trust  Fund,  and 
H.R.  3774,  the  aging  Aircraft  Safety  Act  of  1990.  The  Committee 
intends  the  legislative  history  of  these  bills  (House  Reports  101-582 
and  101-606,  respectively)  to  also  serve  as  the  legislative  history  for 
similar  provisions  in  Reconciliation. 

The  Committee's  reconciliation  bill  also  includes  new  provisions 
to  deal  with  the  possibility  that  aviation  taxes  will  be  increased 
over  current  levels,  with  the  increased  taxes  placed  in  the  Airport 
and  Airway  Trust  Fund  in  1993-1995.  The  reported  bill  authorizes 
to  be  appropriated  from  the  Trust  Fund  any  increased  revenues  re- 
ceived by  the  fund  in  1993-1995  as  a  result  of  increases  in  taxes 
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above  their  current  level  (for  example,  an  increase  in  the  current 
8%  passenger  ticket  tax).  The  bill  further  expresses  the  sense  of 
the  Congress  that  in  FY  1993-1995  spending  from  the  Trust  Fund 
should  include  all  taxes  received  by  the  fund,  all  interest  received 
by  the  fund,  and  a  drawdown  of  the  fund's  surplus  by  specified 
amounts,  extending  the  program  established  in  H.R.  5170  to  reduce 
the  surplus.  The  reported  bill  establishes  new  budget  scorekeeping 
rules  which  provide  that  revenues  from  increased  taxes  in  FY 
1993-1995  will  not  count  against  budget  baselines  and  the  domestic 
appropriations  cap.  Finally,  the  reported  bill  provides  that  the 
Trust  Fund  (which  is  self  sufficient  and  does  not  contribute  to  the 
overall  budget  deficit)  will  be  taken  off-budget  in  fiscal  year  1996. 

The  foregoing  provisions  preserve  the  well-established  policy  that 
taxes  on  aviation  users  should  be  spent  for  improving  the  safety, 
capacity  and  security  of  our  national  aviation  system.  It  should  be 
emphasized  that,  under  the  program  in  the  reported  bill  aviation 
users  will  be  underwriting  75%  of  the  FAA's  budget,  a  significant 
increase  over  the  50-55%  historically  paid  by  users.  This  will  re- 
lieve the  general  taxpayer  of  a  substantial  burden. 

Surface  Transportation 

In  reading  Title  IX  of  this  report,  some  might  question  why  the 
Committee  on  Public  Works  and  Transportation,  which  has  a  long 
history  of  opposing  motor  fuel  tax  increases  for  deficit  reduction, 
has  included  provisions  which  appear  to  indirectly  support  such  in- 
creases on  a  temporary  basis. 

The  Committee  continues  to  strongly  oppose  any  motor  fuels  tax 
increase  for  deficit  reduction  and  has  more  than  250  cosponsors  on 
its  resolution  H.Res.  41,  opposing  just  such  an  increase.  The  Com- 
mittee strongly  believes  that  it  is  not  in  our  Nation's  best  interests 
to  break  the  historic  linkage  between  highway  user  fees  and  the 
Highway  Trust  Fund;  in  effect,  taking  the  "trust"  out  of  the  Trust 
Fund  by  spending  user  fees  on  a  non-transportation  purpose. 

Furthermore,  any  motor  fuel  tax  increase  for  deficit  reduction  by 
its  very  nature  would  be  regressive.  Study  after  study  has  shown 
the  regressivity  of  such  an  increase,  since  upper  income  taxpayers 
will  contribute  only  a  small  percentage  of  their  incomes  to  deficit 
reduction.  It  is  simply  unfair  to  force  the  burden  of  reducing  the 
deficit  onto  the  backs  of  low  and  middle-income  American  workers. 
It  is  absurd  to  assess  this  burden  based  on  the  number  of  miles 
that  someone  drives. 

Finally,  with  our  economy  already  slowing  down,  can  we  really 
afford  to  dramatically  increase  the  cost  of  fuel  to  manufacturers, 
for  both  the  production  and  transportation  of  goods,  on  top  of  the 
recent  increases  due  to  the  instability  in  the  Persian  Gulf? 

The  Committee  strongly  believes  that  any  suggestion  of  a  motor 
fuels  tax  increase  for  deficit  reduction  should  be  immediately  re- 
moved from  consideration  in  the  budget  negotiations.  However, 
various  budget  proposals  have  recently  recommended  motor  fuel 
tax  increases  of  various  sizes,  and  in  some  proposals  a  portion  of 
the  revenue  is  dedicated  to  deficit  reduction,  with  the  rest  going  to 
surface  transportation  improvements.  The  Committee  has  tried  to 
anticipate  the  passage  of,  and  prepare  for,  any  of  these  eventuali- 
ties. 
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Therefore,  the  Committee  has  reluctantly  acknowledged  the  un- 
fortunate possibility  of  a  temporary  diversion  of  highway  user  fees 
for  extraordinary  deficit  reduction  purposes.  However,  if  any  of 
this  revenue  is  used  to  reduce  the  deficit  under  a  budget  agree- 
ment, as  quickly  as  possible  the  Congress  must  return  to  the  dedi- 
cated user  fee  principle  which  has  governed  the  use  of  Highway 
Trust  Fund  revenue  for  decades. 

Section  9001— Short  Title 

This  section  provides  that  the  subtitle  may  be  cited  as  the  " Sur- 
face Transportation  Reconciliation  Act  of  1990". 

Section  9002 — Supplemental  Allocation  for  Fiscal  Year  1991 

Subsection  (a)  of  this  section  authorizes  for  fiscal  year  1991  out  of 
the  Highway  Trust  Fund  an  amount  equal  to  estimated  tax  pay- 
ments which  will  be  deposited  into  the  Highway  Trust  Fund  (other 
than  the  Mass  Transit  Account)  that  result  from  the  increases  in 
the  motor  fuel  taxes  through  implementation  of  the  amendments 
made  by  the  Omnibus  Budget  Reconciliation  Act  of  1990  to  the  In- 
ternal Revenue  Code  of  1986. 

Subsection  (b)  authorizes  certain  amounts  to  be  set  aside  and  de- 
ducted for  administrative  expenses,  transportation  planning  in  cer- 
tain urban  areas,  and  to  carry  out  research,  development  and  tech- 
nology transfer  activities  as  the  Secretary  determines  to  be  impor- 
tant to  the  national  transportation  system  under  the  Strategic 
Highway  Research  Program. 

Subsection  (c)  authorizes  the  Secretary  of  Transportation  to  allo- 
cate to  each  state  the  amounts  equal  to  the  estimated  tax  pay- 
ments which  will  be  deposited  in  the  Highway  Trust  Fund  (other 
than  the  Mass  Transit  Account)  that  result  from  increases  in  the 
motor  fuel  taxes  remaining  after  the  amounts  are  reduced  by  the 
amounts  for  administrative  expenses,  transportation  planning  in 
certain  urban  areas,  and  deductions  for  carrying  out  the  Strategic 
Highway  Research  Program.  In  fiscal  year  1991,  the  allocation  of 
such  remaining  funds  will  be  determined  by  estimated  contribu- 
tions of  increased  motor  fuels  by  each  state  relative  to  the  estimat- 
ed tax  payments  attributable  to  highway  users  in  all  states  which 
will  be  deposited  into  the  Highway  Trust  Fund  (other  than  the 
Mass  Transit  Account)  as  a  result  of  the  increased  motor  fuels 
taxes. 

Subsection  (d)  extends  the  provisions  of  existing  law  to  provide 
for  the  funds  allocated  under  this  section  to  all  the  provisions  of 
Chapter  1  of  title  23,  U.S.C.,  except  for  the  period  of  availability. 
Funds  allocated  under  this  section  are  available  for  obligation  for 
fiscal  year  1991  and  the  three  succeeding  fiscal  years.  The  funds 
are  available  for  Interstate  highway  substitute,  primary,  secondary, 
Interstate,  urban,  bridge  replacement  and  rehabilitation,  hazard 
elimination,  and  rail-highway  crossing  projects. 

Subsection  (e)  provides  for  the  exclusion  of  obligation  constraints 
for  sums  allocated  under  this  section. 

Subsection  (f)  defines  the  term  state  to  have  the  same  meaning 
as  defined  under  Section  101  of  Title  23,  U.S.C. 

Subsection  (g)  contains  a  change  to  Section  157(a)(3)  of  title  23, 
U.S.C.  (minimum  allocation)  to  except  the  supplemental  allocations 
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provided  under  this  section  in  the  calculation  of  the  minimum  allo- 
cation. 

Section  9003 — Supplemental  Highway  Program  for  Fiscal  Year 
1992-1995 

Subsection  (a)  provides  authorization  out  of  the  Highway  Trust 
Fund  (other  than  the  Mass  Transit  Account)  an  amount  equal  to 
the  estimated  tax  payments  which  will  be  deposited  into  the  High- 
way Trust  Fund  (other  than  the  Mass  Transit  Account)  per  fiscal 
year  for  each  of  the  fiscal  years  1992,  1993,  1994,  and  1995. 

Subsection  (b)  provides  that  funds  authorized  under  this  section 
may  only  be  obligated  and  apportioned  or  allocated  in  accordance 
with  legislation  enacted  after  the  date  of  enactment  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1990  that  authorizes  Federal-aid 
highway  and  highway  safety  construction  programs  after  Septem- 
ber 30,  1991. 

Section  9004 — Supplemental  Mass  Transit  Program  for  Fiscal  Year 
1991 

Subsection  (a)  amends  Section  21(a)  of  the  Urban  Mass  Transpor- 
ation  Act  of  1964,  as  amended  (UMT  Act),  to  make  available  addi- 
tional funds  in  FY  1991  from  the  Mass  Transit  Account  of  the 
Highway  Trust  Fund  to  carry  out  construction  projects  under  sec- 
tions 9  and  18  of  the  UMT  Act.  The  additional  funds  will  be  equal 
to  the  estimated  tax  payments  which  will  be  deposited  in  the  Mass 
Transit  Account  in  Fiscal  Year  1991  as  a  result  of  increases  in  the 
Federal  motor  fuels  tax  through  implementation  of  the  amend- 
ments made  to  the  Literal  Revenue  Code  of  1986  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  and  will  remain  available  until 
expended. 

With  regard  to  the  eligibility  of  projects  for  funds  made  available 
under  this  subsection,  the  Committee  intends  the  term  "construc- 
tion" to  have  the  same  broad  meaning  as  the  one  contained  in  Sec- 
tion 12(c)  of  the  UMT  Act. 

Subsection  (b)  provides  that  approval  by  the  Secretary  of  Trans- 
portation of  a  grant  under  either  section  9  or  18  with  funds  made 
available  under  this  section  shall  be  deemed  a  contractual  obliga- 
tion of  the  United  States  for  payment  of  the  Federal  share  of  the 
cost  of  the  project. 

Subsection  (c)  provides  that  2.93%  of  the  funds  made  available 
under  subsection  (a)  shall  be  available  to  carry  out  construction 
projects  under  the  section  18  program. 

Section  9005 — Supplemental  Mass  Transit  Program  for  Fiscal  Year 
1992-1995 

Subsection  (a)  authorizes  to  be  appropriated  out  of  the  Mass 
Transit  Account  of  the  Highway  Trust  Fund  in  each  of  fiscal  years 
1992,  1993,  1994,  and  1995  an  amount  equal  to  the  estimated  tax 
payments  which  will  be  deposited  in  the  Mass  Transit  Account  of 
the  Highway  Trust  Fund  in  each  of  such  fiscal  years  resulting  from 
increases  in  the  Federal  motor  fuels  tax  through  implementation  of 
the  amendments  to  the  Internal  Revenue  Code  of  1986  made  by  the 
Omnibus  Budget  Reconciliation  Act  of  1990. 


203 


Subsection  (b)  provides  that  the  authorized  amounts  for  fiscal 
years  1992-1995  will  be  distributed  according  to  the  provisions  sub- 
sequent Congressional  Acts  reauthorizing  urban  mass  transporta- 
tion programs. 

Subsection  (c)  provides  that  approval  by  the  Secretary  of  Trans- 
portation of  a  grant  with  funds  made  available  under  this  section 
shall  be  deemed  a  contractual  obligation  of  the  United  States  for 
payment  of  the  Federal  share  of  the  cost  of  the  project. 

Section  9006 — Disadvantaged  Business  Enterprises 

This  section  amends  section  106(c)  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act  of  1987  to  extend  the  provi- 
sions of  the  advantaged  business  enterprise  program  to  include  the 
sums  obligated  and  apportioned  or  allocated  under  this  Act  for 
fiscal  year  1991. 

Section  9007 — Nonapplicability  of  Obligation  Limitations 

This  section  exempts  sums  made  available  for  the  Federal-aid 
highways  and  highway  safety  construction  and  urban  mass  trans- 
portation programs  under  this  Act  from  any  obligation  limitations 
except  where  the  provision  of  law  establishing  an  obligation  limita- 
tion specifically  amends  or  limits  the  applicability  of  this  section. 

Section  9008 — Hold  Harmless  Budgetary  Treatment 

This  section  provides  for  each  fiscal  year  1991  through  1995  that 
the  baselines  and  domestic  appropriations  cap  shall  not  apply  to 
the  budget  authority  and  outlays  associated  with  spending  attribut- 
able to  the  increase  in  deposits  into  the  Highway  Trust  Fund  (in- 
cluding the  Mass  Transit  Account)  as  a  result  of  the  increases  in 
the  motor  fuels  tax  through  implementation  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  that  amends  the  Internal  Reve- 
nue Code  of  1986. 

Subtitle  E — Off  Budget  Treatment  of  Trust  Funds 
Section  9401— Short  Title 

This  section  provides  that  the  subtitle  may  be  cited  as  the 
"Transportation  Trust  Funds  Off  Budget  Act  of  1990". 

Section  9402— Findings 

This  section  contains  Congressional  findings  that  the  United 
States'  prosperity  depends  on  a  strong  social  and  economic  securi- 
ty; that  the  Highway  and  Airport  and  Airway  Trust  Funds  are  self- 
supporting  from  fees  contributed/ paid  by  users  of  the  Nation's 
transportation  system;  that  keeping  the  Highway  and  Airport  and 
Airway  Trust  Funds  on-budget  deceives  the  American  public  by  un- 
derstating federal  budget  deficits,  undermines  the  integrity  of  the 
budget  process,  damages  needed  highway,  transit  and  aviation  pro- 
grams, and  causes  limitations  on  obligations  from  the  Trust  Funds. 

Section  9 403— Effective  Date 

This  section  establishes  October  1,  1995,  as  the  effective  date  for 
the  Highway  Trust  Fund  and  Airport  and  Airway  Trust  Fund  to  be 
moved  off-budget 


204 


Section  9404 — Budgetary  Treatment  of  Highway  Trust  Fund  and 
Airport  and  Airway  Trust  Fund 

Subsection  (a)  governs  the  budgetary  treatment  of  the  transpor- 
tation Trust  Funds.  Receipts  and  disbursements  of  the  Highway 
and  Airport  and  Airway  Trust  Funds  will  not  be  included  in  the 
totals  of  the  Budget  submitted  by  the  President,  or  the  Congres- 
sional Budget,  including  allocations  of  budget  authority  and  out- 
lays, and  will  be  exempt  from  any  general  budget  limitation  on  ex- 
penditures, and  net-lending  (budget  outlays)  of  the  United  States 
government.  In  addition,  this  section  describes  the  transportation- 
related  receipts  and  disbursements  that  are  removed  from  federal 
budget  calculations. 

Subsection  (b)  adds  a  new  section  536  to  the  Airport  and  Airway 
Improvement  Act  of  1982,  concerning  adjustments  of  authorization 
for  the  federal  aviation  program.  This  provision  is  similar  to  the 
Byrd  mechanism  contained  within  the  Federal  Highway  Trust 
Fund.  Section  536  would  permit  the  total  of  projected  unpaid  com- 
mitments against  the  Aviation  Trust  Fund  at  the  close  of  any  fiscal 
year  to  exceed  the  end  of  the  year  balance,  as  long  as  projected 
income  for  the  following  two  fiscal  years  will  be  sufficient  to  cover 
commitments.  If  the  balance  plus  the  projected  revenues  do  not 
cover  outstanding  commitments,  proportionate  reductions  to  the 
amounts  apportioned  to  all  programs  must  be  made.  With  this 
mechanism  in  place,  the  Committee  ensures  that  the  Aviation 
Trust  Fund  can  never  incur  a  deficit. 

Subsection  (c)  concerns  amendments  to  the  budget  process.  The 
Committee  amends  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  by  exempting  the  Airport  and  Airway  Trust 
Fund  and  Highway  Trust  Fund  from  sequestration.  The  bill  also 
amends  the  Congressional  Budget  and  Impoundment  Control  Act  of 
1974  by  removing  the  transportation  Trust  Funds  from  deficit  cal- 
culations. 

This  subsection  also  amends  section  310  of  the  Congressional 
Budget  and  Impoundment  Control  Act  of  1974  by  prohibiting  the 
Senate  or  House  of  Representatives  from  including  in  Congression- 
al Budgets  the  aggregate  totals  or  functional  categories  provided 
for  by  section  301(a),  any  amount  of  transportation-related  budget 
authority  or  transportation-related  budget  outlays  from  the  High- 
way Trust  Fund  or  the  Airport  and  Airway  Trust  Fund.  The  same 
prohibition  applies  to  any  concurrent  resolution  on  the  budget  for 
any  fiscal  year  or  any  amendments  or  any  reconciliation  bill  or  rec- 
onciliation resolution  reported  pursuant  to  a  concurrent  resolution. 

Finally,  sections  301(c),  301(d),  302(f),  302(a),  (b),  or  303(a),  311(a), 
and  402  of  the  Congressional  Budget  and  Impoundment  Control 
Act  of  1974  will  not  apply  to  any  bill,  resolution  or  amendment 
which  provides  budget  authority,  contract  authority,  or  budget  cut- 
lays  from  the  transportation  Trust  Funds. 

Section — Sense  of  Congress  that  Transportation  Taxes  Should  Be 
Dedicated  To  The  Transportation  Trust  Funds 

Subsection  (a)  contains  Congressional  findings  that  highway 
motor  fuels  taxes  and  aviation  user  taxes  have  been  dedicated  and 
used  exclusively  for  the  development  of  surface  transportation  and 
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aviation  systems;  that  extraordinary  Federal  budgetary  pressures 
have  led  to  consideration  of  the  need  for  a  temporary  increase  in 
highway  motor  fuels  taxes  and  aviation  user  taxes  for  deficit  reduc- 
tion purposes;  and  that  if  any  portion  of  these  taxes  is  used  for  def- 
icit reduction,  such  use  should  be  temporary  only  so  as  to  maintain 
the  dedicated  user  fee  principle  and  thereby  preserve  fairness  to 
the  highway  and  aviation  users  and  to  ensure  that  needed  infra- 
structure improvements  are  made. 

Subsection  (b)  expresses  a  sense  of  Congress  that  reaffirms  the 
principle  that  transportation  user  fees  should  be  deposited  in  the 
respective  transportation  trust  funds  and  made  available  for  obliga- 
tion for  surface  transportation  and  aviation  programs,  not  for  defi- 
cit reduction.  However,  if  any  portion  of  the  transportation  taxes  is 
used  for  deficit  reduction  during  the  5-year  period  beginning  with 
fiscal  year  1991,  the  Congress  should  return  to  the  dedicated  user 
fee  principle  as  soon  as  possible  but  not  later  than  October  1,  1995. 

Water  Resources 

Subtitle  F  of  the  bill  contains  language  requiring  the  Environ- 
mental Protection  Agency  to  collect  a  total  of  $42  million  in  new 
user  fees  and  charges  for  fiscal  year  1992  and  $53  million  for  each 
of  the  succeeding  four  fiscal  years  for  services  and  activities  carried 
out  by  the  agency.  Not  more  than  $10  million  may  be  collected  in 
any  year  for  services  and  activities  carried  out  pursuant  to  the  Fed- 
eral Water  Pollution  Control  Act.  Amounts  collectd  are  to  be  de- 
posited into  a  special  account  in  the  Treasury  and  are  to  remain 
available,  subject  to  appropriations,  to  carry  out  functions  for 
which  the  fees  and  charges  were  assessed. 

The  Committee  also  included  language  prohibiting  the  Army 
Corps  of  Engineers  from  increasing  fees  charged  in  connection  with 
the  regulatory  programs  under  Section  404  of  the  Federal  Water 
Pollution  Control  Act  and  Section  10  of  the  Rivers  and  Harbors  Act 
of  1899  and  requiring  the  Corps  to  report  to  the  Congress  on  such 
fees. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  Glenn  M.  Anderson, 

Chairman,  Committee  on  Public  Works  and  Transportation, 
House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  reconciliation  recommenda- 
tions of  the  House  Committee  on  Public  Works  and  Transportation. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

Congressional  Budget  Office  Cost  Estimate 
1.  Bill  number:  Not  assigned. 
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2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Public  Words  and  Transportation. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Public  Works  and  Transportation,  October  12,  1990. 

4.  Bill  purpose:  Subtitle  A,  the  Surface  Transportation  Reconcili- 
ation Act  of  1990,  would  create  new  contract  authority  for  highway 
and  transit  programs  in  the  full  amount  of  new  revenues  that  are 
deposited  in  the  highway  and  transit  accounts  of  the  Highway 
Trust  Fund  as  a  result  of  the  reconciliation  bill.  Contract  authority 
apportioned  to  the  states  under  this  provision  for  highways  could 
be  used  for  any  federal-aid  highway  project.  Contract  authority 
made  available  for  transit  would  be  used  to  carry  out  construction 
projects  under  the  Section  9  and  Section  18  formula  grants  pro- 
grams. This  new  contract  authority  would  not  be  subject  to  obliga- 
tion ceilings  established  in  appropriations  bills. 

Subtitles  B  and  C  would  provide  authorizations  for  fiscal  years 
1991  and  1992  for  a  number  of  aviation  programs,  including  re- 
search, engineering  and  development,  airway  facilities  and  equip- 
ment, Federal  Aviation  Administration  (FAA)  operations,  and  avia- 
tion weather  services.  The  bill  also  would  increase  by  $100  million 
the  1992  contract  authority  for  grants  for  airport  development  and 
airport  planning  (grants-in-aid),  and  would  provide  $38.6  million 
per  year  in  contract  authority  for  the  small  community  air  service 
program  for  fiscal  years  1992  through  1998.  In  addition,  this  bill 
would  provide  an  authorization  of  appropriations  for  fiscal  years 
1993  through  1995  for  the  amount  of  revenues  deposited  in  the  Air- 
port and  Airway  Trust  Fund  as  a  result  of  increases  in  aviation 
taxes  in  the  reconciliation  bill. 
This  bill  also  would: 

Allow  the  Secretary  of  Transportation  to  grant  local  airport 
authorities  the  authority  to  impose  passenger  facility  charges; 

Provide  off-budget  treatment  for  the  Highway,  Airport  and 
Airway,  Inland  Waterways  and  Harbor  Maintenance  Trust 
Funds  beginning  in  fiscal  year  1996;  and 

Make  a  number  of  other  changes  to  federal  aviation  pro- 
grams. 

Subtitle  F  would  direct  the  Environmental  Protection  Agency 
(EPA)  to  collect  fees  and  charges  of  at  least  $42  million  in  1991  and 
$53  million  annually  over  the  1992-1995  period  for  services  provid- 
ed pursuant  to  the  laws  EPA  administers. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  year,  in  millions  of  dollars] 

1991  1992  1993  1994  1995 


Direct  spending: 

Highway  and  transit  programs: 

Estimated  budget  authority   3,425       5,983       5,808       6,535  5,893 

Estimated  outlays   264       1,085       1,132         408  239 

Aviation  programs: 

Budget  authority   139  39  39  39 

Estimated  outlays   52  61  82  49 

EPA  user  fees  (offsetting  receipts): 

Estimated  budget  authority   -24       -36       -36       -36  -36 

Estimated  outlays   -24        -36       -36       -36  -36 
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[By  fiscal  year,  in  millions  of  dollars] 

1991  1992  1993  1994  1995 


Total: 


Estimated  budget  authority  

  3,401 

6,086 

5,811 

6,538 

5,896 

Estimated  outlays  

  240 

1,101 

1,157 

454 

252 

jiring  subsequent  legislation: 

Highway  and  transit  programs: 

Estimated  authorization  level  

Estimated  outlays  

461 

2,344 

4,322 

5,157 

Aviation  programs: 

Estimated  authorization  level  

6,878 

7,716 

725 

795 

873 

Estimated  outlays  

  4,085 

5,631 

2,126 

1,578 

1,537 

Total: 

Estimated  authorization  level  

6,878 

7,716 

725 

795 

873 

Estimated  outlays  

4,085 

6,092 

4,470 

5,900 

6,694 

The  costs  of  this  bill  fall  within  budget  function  400. 

Basis  of  estimate:  The  amount  of  new  contract  authority  made 
available  for  highways  and  transit  would  depend  on  other  provi- 
sions of  the  reconciliation  bill  establishing  the  amount  of  any 
motor  fuels  tax  increase  to  be  deposited  in  the  trust  fund.  For  the 
purpose  of  this  estimate,  CBO  assumed  that  new  revenues  would  be 
deposited  into  the  highway  and  transit  accounts  in  accordance  with 
the  reconciliation  recommendations  of  the  House  Committee  on 
Ways  and  Means.  Those  recommendations  include  an  increase  in 
motor  fuels  taxes  starting  at  5  cents  on  December  1,  1990,  and  in- 
creasing to  9  cents  on  July  1,  1991.  Half  of  the  revenue  generated 
by  these  increases  would  be  deposited  in  the  Highway  Trust  Fund. 
The  Joint  Committee  on  Taxation  provided  the  revenue  estimate 
for  that  provision.  This  bill  would  make  contract  authority  for 
fiscal  years  1992  through  1995  subject  to  subsequent  legislation  re- 
authorizing highway  and  transit  programs  after  September  30, 
1991.  As  a  result,  the  outlays  associated  with  this  contract  author- 
ity are  not  shown  as  direct  spending  resulting  from  this  bill. 

CBO  assumes  that  funds  authorized  for  aviation  programs  for 
fiscal  year  1991  will  be  appropriated  early  in  the  fiscal  year,  and 
that  funds  authorized  for  fiscal  years  1992  through  1995  will  be  ap- 
propriated prior  to  the  beginning  of  each  fiscal  year.  Outlays  are 
based  on  historical  spending  rates.  Outlays  for  the  grants-in-aid 
program  are  controlled  primarily  by  an  annual  obligation  ceiling 
established  in  the  transportation  appropriation  bill.  For  the  pur- 
pose of  this  estimate,  CBO  assumes  that  the  entire  amount  of  the 
increase  in  the  1992  level  of  contract  authority  will  be  available  for 
obligation. 

The  reconciliation  bill  would  extend  the  current  aviation  taxes 
and  increase  most  of  the  tax  rates  by  25  percent.  (The  current 
taxes  are  to  expire  at  the  end  of  calendar  year  1990.)  The  bill  also 
would  authorize  the  revenues  resulting  from  these  tax  rate  in- 
creases to  be  appropriated  for  fiscal  years  1993  through  1995.  CBO 
estimates  that  the  proposed  25  percent  increase  in  most  aviation 
tax  rates  would  result  in  authorizations  of  $725  million  in  1993, 
$795  million  in  1994,  and  $873  million  in  1995. 
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CBO  interprets  Subtitle  F  as  specifying  the  total  amount  of  fees 
to  be  collected  by  EPA  for  its  services  and  activities,  including 
amounts  that  would  be  collected  under  current  law.  We  therefore 
estimate  that  Subtitle  F  would  result  in  an  additional  $24  million 
in  user  fees  in  1991  and  $36  million  annually  over  the  1992-1995 
period  above  the  EPA  user  fees  contained  in  the  budget  resolution 
baseline. 

6.  Estimated  cost  to  State  and  local  governments:  Several  provi- 
sions of  the  bill  could  affect  the  allocation  of  grant  funds  among 
state  and  local  governments  as  well  as  the  allowed  uses  of  funds  by 
grant  recipients.  Local  airport  authorities  could  increase  their 
income  by  assessing  fees. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Marjorie  Miller,  Mitchell  Rosenfeld,  and 
Kim  Cawley. 

10.  Estimate  approved  by:  C.G.  Nuckols,  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 


Title  X— Committee  on  Science,  Space,  and  Technology 

U.S.  House  of  Representatives, 
Committee  on  Science,  Space,  and  Technology 

Washington,  DC,  October  U,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

Washington,  DC. 

Dear  Leon:  Pursuant  to  the  requirements  of  the  Conference 
Report  on  H.  Con.  Res.  310  setting  forth  the  congressional  budget 
for  the  United  States  Government  for  the  fiscal  years  1991,  1992, 
1993,  1994,  and  1995,  I  hereby  submit  the  changes  favorably  report- 
ed by  the  Committee  on  Science,  Space,  and  Technology  on  Friday 
October  12,  1990,  to  achieve  the  budget  targets  assigned  to  our 
Committee.  Our  submission  includes  both  recommended  statutory 
language  and  accompanying  report  language. 

Thank  you  for  the  excellent  cooperation  we  have  received  from 
your  Budget  Committee  staff  and  for  the  superb  leadership  you 
have  personally  demonstrated  in  this  critically  important  effort. 
Sincerely, 

Robert  A.  Roe, 

Chairman. 

Title  X — Science,  Space,  and  Technology 

STATEMENT  OF  PURPOSE  AND  NEED 

Subtitle  A 

National  Oceanic  and  Atmospheric  Administration 

The  purpose  of  the  proposed  legislation  is  to  amend  section  409 
of  Public  Law  No.  100-685  (15  U.S.C.  1534)  to  extend  the  authority 
of  the  Secretary  of  Commerce,  on  behalf  of  the  National  Oceanic 
and  Atmospheric  Administration  (NOAA),  to  charge  fees  based 
upon  fair  market  value  to  beneficiaries  of  NOAA  data  and  informa- 
tion. The  legislation  will  generate  $1.0  million  in  new  fees  in  fiscal 
year  1991  and  $8.0  million  over  the  five  fiscal  years  covered  by  the 
legislation. 

Weather,  environmental  and  atmospheric  data  produced  by 
NOAA  have  considerable  value  to  relevant  industries  which  use 
these  products  to  make  a  profit.  Currently,  section  409  of  Public 
Law  No.  100-685  authorizes  the  Secretary  to  assess  fees  based  on 
fair  market  value  for  data  provided  only  by  the  NOAA  National 
Environmental  Satellite,  Data  and  Information  Service  (NESDIS). 
Thus,  fees  from  meteorological  and  environmental  information  pro- 
vided to  special  beneficiaries  by  the  National  Weather  Service 
(NWS),  Office  of  Oceanic  and  Atmospheric  Research  (OAR),  and 
other  NOAA  sources  can  recover  only  the  basic  cost  of  providing 
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the  service,  even  when  the  information  may  have  considerably 
greater  commercial  sales  value  to  private  industry. 

It  is  proper  to  assess  fees  based  on  fair  market  value  principles 
for  existing  NOAA  products  for  which  NOAA  is  not  otherwise  au- 
thorized to  charge  fair  market  value  and  for  new  products  under 
development  when  such  products  have  commercial  value  and  are 
not  generally  available  to  the  public.  The  proposed  legislation  di- 
rects the  Secretary  to  assess  additional  fees,  subject  to  one  year 
and  five  year  caps.  Fees  for  nautical  and  aeronautical  products 
have  separate  statutory  authority  (44  U.S.C.  1307)  and  would  not 
be  affected  by  this  legislation. 

Following  are  two  examples  of  how  the  Department  of  Commerce 
can  use  the  authority.  As  part  of  more  than  a  $1  billion  moderniza- 
tion of  capital  technologies,  the  NWS  is  in  the  process  of  replacing 
existing,  obsolete  radars  with  the  Next  Generation  Weather  Radar 
(NEXRAD)  to  be  deployed  nationwide.  The  NEXRAD  system  will 
generate  12  different  products  which  will  be  available  for  dissemi- 
nation to  the  private  sector  through  the  NEXRAD  Information  Dis- 
semination Service  (NIDS).  Existing  authority  limits  the  Govern- 
ment to  recovery  of  one-time  access  costs  and  recurring  mainte- 
nance expenses.  The  proposed  legislation  would  enable  NOAA  to 
establish  an  equitable  fee  structure  to  charge  fees  in  excess  of  oper- 
ating costs  for  this  new  service. 

In  addition,  data  and  information  produced  at  the  National  Me- 
teorological Center  (NMC)  and  used  by  NWS  field  offices  to  prepare 
weather  forecasts  and  warnings  are  valuable  to  the  private  meteor- 
ological industry.  In  order  to  meet  industry  demands,  the  products 
are  divided  into  seven  separate  data  streams  or  services  to  which 
meteorological  companies  and  other  outside  users  may  subscribe. 
The  seven  services  collectively  are  called  the  Family  of  Services 
(FOS)  program  within  NWS.  The  data  and  information  provided  by 
the  NWS  are  used  by  the  meteorological  industry  to  make  a  profit. 
Subscribers  presently  pay  a  minimal  fee  for  the  privilege  of  access 
to  one  or  more  of  these  data  streams.  The  draft  legislation  would 
allow  NOAA  to  increase  the  fees  above  the  basic  cost  of  providing 
the  service  to  special  beneficiaries  to  a  fair  market  value  level. 

The  Committee  intends  that  the  fees  will  be  charged  across  a  va- 
riety of  services  and  products  offered  by  NOAA,  and  not  just  from 
a  few  services  such  as  the  Family  of  Services.  Other  potential  serv- 
ices that  should  be  considered  include  NOAA  Weather  Wire, 
GOES-TAP,  National  Environmental,  Satellite,  Data,  and  Informa- 
tion Service  products,  and  computerized  and  in-person  aviation 
weather  briefings.  The  Secretary  is  given  authority  to  determine 
the  fee  structure  in  a  fair  and  equitable  manner. 

Nuclear  Waste  Fund  Fees 

Section  10002  of  the  bill  amends  section  302(a)(1)  of  the  Nuclear 
Waste  Policy  Act  (Pub.  L.  97-425)  to  require  the  Secretary  of 
Energy  to  include,  in  addition  to  the  current  cost  recovery  contract 
fee,  an  additional  amount  that,  together  with  the  fee,  reflects  the 
fair  market  value  for  DOE's  services  under  the  Act.  The  additional 
amount  collected  shall  be  at  least  $5  million  for  fiscal  years  1991 
through  1995,  but  shall  not  exceed  the  caps  listed  in  the  bill. 
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Radon  Proficiency  Program  User  Fees 

Section  10003  of  the  bill  establishes  a  mandatory  radon  measure- 
ment proficiency  program  at  the  Environmental  Protection  Agency 
funded  by  user  fees.  The  provision  was  taken  from  H.R.  5138  intro- 
duced by  Chairman  Roe  and  Rep.  Schneider,  and  unanimously 
passed  by  the  Committee  on  Science,  Space,  and  Technology  a  fee 
months  ago  as  part  of  H.R.  5155,  the  Indoor  Air  Quality  Act  of 
1990. 

EPA  presently  conducts  a  voluntary  radon  proficiency  program 
to  certify  the  accuracy  of  radon  measurement  services  offered  to 
the  general  public.  EPA  reviewed  40  companies  in  1986  and  over 
700  in  1989.  The  current  program  now  includes  the  participation  of 
approximately  80%  of  radon  testing  companies.  However,  this 
means  that  one  in  five  companies  offering  services  to  the  public  do 
not  participate.  In  addition  those  who  fail  to  meet  the  minimum 
standard  may  continue  to  offer  their  product  for  sale. 

Section  10003(a)  directs  the  Administrator  to  conduct  research  to 
develop,  test,  and  evaluate  radon  measurements  methods.  A  major 
goal  of  this  research  is  the  identification,  development,  and  evalua- 
tion of  radon  technologies  which  potentially  improve  accuracy  and 
reliability  of  radon  measurement.  In  addition,  this  research  should 
evaluate  technologies  designed  to  minimize  tampering  with  testing 
devices.  Tamper  resistance  is  an  essential  element  in  providing 
home  buyers  a  reasonable  guarantee  of  reliable  test  results  from 
radon  testing  carried  out  during  real  estate  transactions. 

Section  10003(b)  directs  the  Administrator  to  establish  a  manda- 
tory program  requiring  that  any  product,  device,  or  person  employ- 
ing a  technique  in  connection  with  a  radon  measurement  offered  to 
the  public  meet  a  minimum  level  of  proficiency,  closing  existing 
loopholes  and  providing  better  consumer  protection  and  increased 
safeguards  for  public  health.  When  reporting  results  from  the  man- 
datory proficiency  program,  EPA  should  present  them  in  a  manner 
which  allows  the  public  to  compare  and  assess  the  performance  of 
different  devices.  For  example,  after  consideration  of  the  accuracy 
and  the  precision  of  each  testing  device,  radon  devices  should  be 
ranked  in  decreasing  order  of  reliability. 

A  mandatory  radon  proficiency  program  should  combine  con- 
sumer protection  with  fairness  towards  radon  companies  that  oper- 
ate in  good  faith.  Therefore,  any  program  that  is  implemented 
should  respect  due  process,  allow  explanation  and  appeal  where  ap- 
propriate, and  guarantee  expeditious  retesting  and  reinstatement 
procedures.  However,  if  the  proficiency  program  finds  that  a  test- 
ing device  is  conceptually  flawed  and  unlikely  to  pass  repeated 
tests,  the  retesting  procedures  should  be  designed  so  as  to  minimize 
delay  in  removing  the  unreliable  device  from  the  market. 

Section  10003(c)  directs  the  Administrator  to  establish  a  schedule 
of  user  fees  for  applicants  for  certification,  with  the  amount  of  such 
fees  designed  to  cover  the  operating  and  administrative  costs  of  the 
certification  and  research  program.  EPA  estimates  that  after  the 
user  fee  program  is  established  in  FY  91,  revenues  of  $2.1  million 
could  be  expected  in  FY  92  and  a  total  of  $8.8  million  over  FY  91- 
FY  95. 
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To  date,  the  public  response  to  the  national  effort  to  promote 
radon  testing  has  been  extremely  disappointing.  Only  about  2%  of 
homes  in  the  U.S.  have  tested  for  radon  contamination  and  an  in- 
adequate number  have  taken  necessary  corrective  action.  Section 
10003(e)  directs  EPA  to  conduct  a  study  on  ways  to  improve  the  ef- 
fectiveness of  methods  to  promote  radon  testing. 

Study  on  User  Fees  by  the  Department  of  Energy 

Currently,  the  Department  of  Energy  (DOE)  does  not  charge  for 
the  use  of  a  facility  if  the  user  agrees  to  publish  the  results  of  the 
research  in  the  scientific  or  technical  literature,  irrespective  of  the 
origin  of  the  user — i.e.,  a  national  laboratory,  other  government 
agency,  university  or  industry.  A  proprietary  user,  one  who  does 
not  intend  to  disclose  data  or  details  of  the  experiment,  is  charged 
on  the  basis  of  full  cost  recovery. 

Section  10004  directs  the  DOE  to  study  and  report  to  Congress, 
its  findings  and  recommendations  on  all  of  its  user  fees  to  deter- 
mine how  to  recover  reasonable  operational  costs  from  non-proprie- 
tary users  and  fair  market  value  from  proprietary  users  consistent 
with  the  DOE  mission.  It  is  understood  by  the  Committee  that 
DOE's  current  policy  on  charges  for  the  use  of  its  facilities  is  to  en- 
courage the  wide  dissemination  of  research  results  in  scientific  lit- 
erature. The  Committee  endorses  this  policy.  The  Committee  be- 
lieves, however,  that  it  may  be  beneficial  for  DOE  to  distinguish 
among  the  various  types  of  non-proprietary  users,  and  to  make 
findings  and  recommendations  regarding  the  appropriateness  of  an 
operational  cost  fee  for  some  non-proprietary  users.  For  example,  it 
might  be  appropriate  to  charge  an  operational  cost  fee  to  a  non- 
proprietary industry  user  while  it  would  not  be  feasible  or  advisa- 
ble to  charge  a  visiting  scientist. 

In  addition,  the  DOE  is  to  study  and  report  to  Congress  on  how  it 
currently  assesses  and  collects  user  fees,  and  how  such  assessment 
and  collection  may  be  improved. 

Study  on  User  Fees  by  the  National  Aeronautics  and  Space  Admin- 
istration 

Currently,  the  National  Aeronautics  and  Space  Administration 
(NASA)  does  not  charge  for  a  service  if  the  beneficiary  of  the  serv- 
ice cannot  be  individually  identified.  Otherwise,  it  is  NASA's  policy 
to  charge  full  cost  recovery  for  the  services  that  it  provides  unless 
it  is  specifically  authorized  to  do  otherwise,  such  as  in  the  legisla- 
tion directing  NASA  to  charge  space  shuttle  customers  on  the  basis 
of  marginal  costs.  One  exception  to  the  general  rule  is  that  NASA 
may  sell  its  excess  capacity  in  equipment  or  facilities  at  fair 
market  value.  A  significant  portion  of  the  non-Federal  user  fees 
collected  are  related  to  tracking  and  data  relay  and  other  services 
performed  for  foreign  space  launch  activities. 

Section  10005  directs  NASA  to  study  and  report  to  Congress  on 
all  of  its  user  fee  and  assessment  practices  including  those  services 
for  which  fees  are  not  assessed.  The  provision  also  directs  NASA  to 
conduct  a  broad  overview  of  this  issue  and  to  make  findings  and 
recommendations  on  ways  to  maximize  revenues  to  the  United 
States  and  on  the  advisability  of  recovering  fair  market  value  for 
services  where  such  value  can  be  determined. 
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Department  of  Transportation 

Currently  the  Department  of  Transportation's  Office  of  Commer- 
cial Space  Transportation  does  not  collect  user  or  licensing  fees. 
However  the  President's  budget  has  assumed  $200,000  in  fee  reim- 
bursements in  fiscal  year  1991.  The  current  operating  budget  re- 
quest of  this  Office  exceeds  $2.5  million  per  year. 

Section  10006  directs  the  Secretary  of  Transportation  to  carry 
out  a  study  of  licensing  fee  assessment  in  order  to  offset  in  whole 
or  in  part  the  Government's  outlays  for  this  operating  budget.  In 
view  of  the  vastly  different  scales  of  activity  that  can  be  licensed 
under  the  Commercial  Space  Launch  Act,  the  provision  also  speci- 
fies that  the  Secretary  address  a  progressive  user  fee  assessment 
scheme  indexed  to  revenues  generated  by  licensed  activities. 

Finally,  the  long-standing  policy  of  the  Congress  and  the  Admin- 
istration has  been  to  promote  the  competitiveness  of  the  commer- 
cial expendable  launch  vehicle  industry.  It  is  the  intent  of  Section 
10006  that  this  policy  be  preserved  and  not  be  unduly  affected  by 
any  user  fee  assessment  scheme.  In  combination  with  Section  10005 
related  to  the  study  of  NASA  user  fees,  especially  for  foreign 
launch  activities,  these  reviews  are  intended  to  constitute  a  broad 
assessment  of  balance  between  fee  collection  and  the  need  to 
remain  competitive. 

Study  on  User  Fees  by  the  National  Institute  of  Standards  and 
Technology 

Currently,  the  National  Institute  of  Standards  and  Technology 
charges  fees  for  standard  reference  materials  and  calibration  serv- 
ices. A  six-year  plan  to  increase  fees  incrementally  to  offset  costs 
associated  with  developing  new  or  improved  standard  reference 
materials  and  calibrations  needed  by  industry  is  successfully  in 
progress. 

Section  10007  directs  NIST  to  study  and  report  to  Congress  on 
the  feasibility  of  charging  fees  for  other  services,  including  how  to 
fully  recover  operational  costs  from  non-proprietary  users  and  fair 
market  value  from  proprietary  users  consistent  with  the  NIST  mis- 
sion. The  study  shall  also  include  recommendations  to  recover  the 
costs  of  carrying  out  the  Institute's  contract  and  award  programs. 

Subtitle  B 

The  Aviation  Safety  and  Capacity  Expansion  Act  of  1990 

The  House  passed  H.R.  5170,  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990,  on  August  2,  1990.  H.R.  5170  incorporated, 
as  Title  III,  H.R.  4949,  the  Federal  Aviation  Administration  Re- 
search, Engineering,  and  Development  Authorization  Act  of  1990, 
that  was  reported  to  the  House  by  the  Committee  on  Science, 
Space,  and  Technology  on  July  10,  1990.  The  purpose  of  these  pro- 
visions, as  described  in  H.  Rept.  101-581  to  H.R.  5170,  and  H.  Rept. 
101-585  to  H.R.  4949  are  as  follows: 

(1)  Authorize  appropriations  from  the  Airport  and  Airway  Trust 
Fund  for  Federal  Aviation  Administration  (FAA)  research,  engi- 
neering, and  development  as  follows: 
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Fiscal  year — 
1991  1992 


Air  traffic  control   $131,800,000  $137,800,000 

Advanced  computer   19,100,000  19,100,000 

Navigation   3,400,000  3,400,000 

Aviation  weather   9,700,000  9,700,000 

Aviation  medicine   16,500,000  16,500,000 

Aircraft  safety   70,100,000  76,100,000 

Environment   4,400,000  5,400,000 

Total   255,000,000  268,000,000 


(2)  Authorize  appropriations  for  the  Airport  and  Airway  Trust 
Fund  of  $34,521,000  in  fiscal  year  1991  and  $35,389,000  in  fiscal 
year  1992  for  the  provisions  of  aviation  weather  services  by  the  Na- 
tional Oceanic  and  Atmospheric  Administration; 

(3)  Amend  the  Federal  Aviation  Act  of  1958  to  authorize  aviation 
research  grants  to  academic  and  non-profit  institutions,  including 
the  establishment  of  centers  of  excellence  for  continuing  research 
into  areas  deemed  by  the  Administrator  as  required  for  long-term 
growth  of  civil  aviation; 

(4)  Direct  the  Comptroller  General  of  the  General  Accounting 
Office  to  perform  a  study  of  the  usefulness  and  advisability  of 
granting  multi-year  and  non-competitive  procurement  and  leasing 
authority  to  the  FAA  Administrator;  and 

(5)  Authorize  the  FAA  to,  within  specified  guidelines,  favor  do- 
mestic firms  over  foreign  firms  in  the  awarding  of  research  con- 
tracts except  when  so  doing  is  not  in  the  public  interest,  is  a  poten- 
tial compromise  of  national  security,  or  is  a  violation  of  interna- 
tional agreements  to  which  the  United  States  is  a  party. 

Aircraft  Catastrophic  Failure  Prevention  Research  Act  of  1990 

The  House  passed,  H.R.  4887,  the  Aircraft  Catastrophic  Failure 
Prevention  Research  Act  of  1990  on  June  12,  1990.  These  provisions 
amend  the  Federal  Aviation  Act  of  1958  to  give  the  Federal  Avia- 
tion Administration  (FAA)  authority  to  add  a  research  program  on 
the  prevention  of  defects,  failures,  and  malfunctions  of  aircraft,  air- 
craft engines,  propellers,  and  appliances,  which  could  result  in  a 
catastrophic  failure  of  an  aircraft.  In  addition,  these  provisions  give 
the  Administrator  of  the  FAA  the  authority  to  make  research 
grants  and  to  establish  centers  of  research  excellence. 

The  Committee  has  included  Subtitle  B  as  an  integral  part  of  the 
actions  of  other  committees  relating  to  reconciliation  proposals  af- 
fecting revenues  into  and  expenditures  from  the  Aviation  Trust 
Fund. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  U,  1990. 

Hon.  Robert  A.  Roe, 

Chairman,  Committee  on  Science,  Space,  and  Technology, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  reconciliation  recommenda- 
tions of  the  House  Committee  on  Science,  Space,  and  Technology. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

Congressional  Budget  Office  Cost  Estimate 

1.  Bill  number:  Not  assigned. 

2.  Bill  title:  Reconciliation  Recommendations  of  the  House  Com- 
mittee on  Science,  Space,  and  Technology. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Science,  Space,  and  Technology  on  October  12,  1990. 

4.  Bill  purpose:  Section  10001  of  this  bill  would  authorize  the  Sec- 
retary of  Commerce  to  charge  fees,  based  on  fair  market  value,  for 
information  and  products  of  the  National  Oceanic  and  Atmospheric 
Administration  (NOAA).  This  section  also  would  specify  the  maxi- 
mum amount  that  may  be  collected  for  each  fiscal  year  ($1  million 
for  1991  and  $2  million  for  each  of  the  next  four  years)  and  over 
the  five-year  period  (not  to  exceed  $8  million). 

Section  10002  would  amend  the  Nuclear  Waste  Policy  Act  to  re- 
quire the  Department  of  Energy  (DOE)  to  collect  an  additional 
amount  from  nuclear  plant  operators  that  in  combination  with  the 
current  fee  reflects  the  fair  market  value  of  DOE's  nuclear  waste 
program.  This  section  further  requires  that  the  additional  amount 
must  be  at  least  $5  million  annually  over  the  1991-1995  period. 

Subtitles  B  and  C  would  provide  authorizations  for  fiscal  years 
1991  and  1992  for  a  number  of  aviation  programs,  including  re- 
search, engineering  and  development,  airway  facilities  and  equip- 
ment, Federal  Aviation  Administration  (FAA)  operations,  and  avia- 
tion weather  services.  The  bill  also  would  increase  by  $100  million 
the  1992  contract  authority  for  grants  for  airport  development  and 
airport  planning  (grants-in-aid),  and  would  provide  $38.6  million 
per  year  in  contract  authority  for  the  small  community  air  service 
program  for  fiscal  years  1992  through  1998. 

This  bill  also  would: 

Allow  the  Secretary  of  Transportation  to  grant  local  airport 
authorities  the  authority  to  impose  passenger  facility  charges; 
and 

Make  a  number  of  other  changes  to  federal  aviation  pro- 
grams. 

5.  Estimated  cost  to  the  Federal  Government: 
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[By  fiscal  year,  in  millions  of  dollars] 


1991  1992  1993  1994  1995 


Direct  spending: 
NOAA  fees: 


Estimated  budget  authority  

-1 

-2 

-2 

-2 

-1 

Estimated  outlays  

-1 

-2 

-2 

-1 

Additional  nuclear  waste  fee: 

Estimated  budget  authority  

-5 

-5 

-5 

-5 

-5 

Estimated  outlays  

-5 

-5 

-5 

-5 

-5 

Aviation  program: 

Budget  authority  

139 

39 

39 

39 

Estimated  outlays  

52 

61 

82 

49 

Total: 

Estimated  budget  authority  

-6 

132 

32 

32 

33 

Estimated  outlays  

-6 

45 

54 

75 

43 

Requiring  appropriation  action: 
Aviation  programs: 

Estimated  authority  level   6,878  7,716   

Estimated  outlays  _   4,085  5,631       2,010       1,277  975 


The  table  above  does  not  include  estimated  authorizations  for  a 
mandatory  radon  measurement  proficiency  program  and  user  fee 
studies  by  DOE,  the  National  Aeronautics  and  Space  Administra- 
tion, the  Department  of  Transportation,  and  the  National  Institute 
of  Standards  and  Technology.  These  would  be  funded  from  appro- 
priations. 

The  costs  of  this  bill  fall  within  budget  function  400. 

Basis  of  estimate:  CBO  estimates  that  the  NOAA  and  nuclear 
waste  fees  will  be  collected  in  the  amounts  required  by  the  bill. 

CBO  assumes  that  funds  authorized  for  aviation  programs  for 
fiscal  year  1991  will  be  appropriated  early  in  the  fiscal  year,  and 
that  funds  authorized  for  fiscal  year  1992  will  be  appropriated 
prior  to  the  beginning  of  that  fiscal  year.  Outlays  are  based  on  his- 
torical spending  rates. 

Outlays  for  the  grants-in-aid  program  are  controlled  primarily  by 
an  annual  obligation  ceiling  established  in  the  transportation  ap- 
propriation bill.  For  the  purpose  of  this  estimate,  CBO  assumes 
that  the  entire  amount  of  the  $100  million  increase  in  the  1992 
level  of  contract  authority  will  be  available  for  obligation. 

6.  Estimated  cost  to  State  and  local  governments:  Several  provi- 
sions of  the  bill  could  affect  the  allocation  of  grant  funds  among 
state  and  local  governments  as  well  as  the  allowed  uses  of  funds  by 
grant  recipients.  Local  airport  authorities  could  increase  their 
income  by  assessing  fees. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Marjorie  Miller,  Mitchell  Rosenfeld, 
and  Kim  Cawley. 

10.  Estimate  approved  by:  Robert  A.  Sunshine,  for  James  L. 
Blum,  Assistant  Director  for  Budget  Analysis. 


Title  XI — Committee  on  Veterans'  Affairs 

U.S.  House  of  Representatives, 
Committee  on  Veterans'  Affairs, 

Washington,  DC,  October  IS,  1990. 

Hon.  Leon  E.  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Yesterday  the  committee  approved  changes 
in  existing  law  under  its  jurisdiction  in  order  to  meet  the  reconcili- 
ation instructions  contained  in  the  Budget  Resolution.  The  commit- 
tee recommendations  meet  the  target  for  savings  in  the  first  year, 
and  the  five-year  savings  will  exceed  the  target  by  a  substantial 
amount. 

As  requested,  enclosed  are  bill  language  and  report  language, 
along  with  a  CBO  cost  estimate  of  the  recommendations  we  have 
made. 

Sincerely, 

G.V.  (Sonny)  Montgomery, 

Chairman. 

Title  XI — Committee  on  Veterans'  Affairs 

SUBTITLE  A — LIMITATION  ON  COMPENSATION,  DIC,  AND  PENSION 

Limit  Size  of  Estates  of  Certain  Incompetent  Veterans  with  No 

Dependents 

Under  current  law  there  are  no  restrictions  (other  than  requir- 
ing the  appointment  of  fiduciaries  in  certain  instances)  on  payment 
of  compensation  or  pension  to  non-hospitalized  incompetent  veter- 
ans having  no  dependents.  In  the  case  of  hospitalized  incompetent 
veterans  with  no  dependents  whose  estates  equal  or  exceed  $1,500, 
payments  of  compensation  and  pension  are  suspended  until  the 
value  of  the  estate  is  reduced  to  $500.  Withheld  amounts  are  pay- 
able in  a  lump  sum  if  the  veteran  is  subsequently  found  to  be  com- 
petent to  handle  his  or  her  funds.  The  General  Accounting  Office 
and  the  DVA  Inspector  General  have  indicated  that  large  sums  ac- 
cumulated in  the  estates  of  non-hospitalized  incompetent  veterans 
comprised  mainly  of  DVA  monetary  benefits  are  in  many  cases 
being  inherited  by  distant  relatives  of  these  veterans  although 
little  or  no  contact  may  have  been  maintained  with  the  veteran. 

Section  11001  of  the  reported  bill  would  amend  section  3203  of 
title  38,  United  States  Code,  to  require  that  payments  of  compensa- 
tion be  suspended  in  any  case  where  the  value  of  the  estate  (not 
including  the  veteran's  home)  of  a  non-hospitalized  incompetent 
veteran,  having  no  spouse,  child  or  dependent  parent,  equals  or  ex- 
ceeds $25,000  until  the  value  of  the  estate  is  reduced  to  $10,000. 
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This  section  further  provides  for  the  payment  of  withheld  amounts 
of  compensation  should  the  veteran  subsequently  be  rated  compe- 
tent. This  provision  will  be  effective  through  September  30,  1992. 

Eliminate  Presumption  of  Total  Disability  at  Age  65  for  Pension 

Purposes 

Current  law  provides  that,  for  purposes  of  the  non-service-con- 
nected pension  program,  a  wartime  veteran  shall  be  presumed  to 
be  totally  disabled  once  that  veteran  reaches  age  65  for  purposes  of 
establishing  basic  pension  entitlement.  In  the  case  of  a  veteran 
who  is  under  age  65,  determination  of  unemployability  based  on 
disability  must  be  made. 

Section  11002  would  amend  section  502(a)  of  title  38,  United 
States  Code,  to  eliminate  the  presumption  and  require  determina- 
tions of  unemployability  in  all  cases  to  establish  basic  entitlement 
for  pension. 

Reduce  Pension  to  Certain  Medicaid-Eligible  Veterans  Receiving 
Care  in  Community  Nursing  Homes 

Under  current  law  there  are  no  limitations  on  payment  of  non- 
service-connected  pension  to  veterans  in  nursing  homes  who  are  el- 
igible for  Medicaid  benefits.  However,  in  order  for  individuals  to  be 
covered  under  Medicaid  all  income  of  the  person  must  be  first  uti- 
lized towards  defraying  the  cost  of  nursing  home  care  before  Medic- 
aid will  provide  coverage. 

Section  11003  of  the  bill  would  amend  section  3203  of  title  38, 
United  States  Code,  to  require  that,  in  the  case  of  Medicaid-eligible 
single  veterans  with  no  dependents,  payments  of  non-service-con- 
nected disability  pension  would  be  limited  to  a  maximum  of  $90 
per  month  for  any  period  after  the  date  the  veteran  is  admitted  to 
a  Medicaid-covered  nursing  home.  This  provision  will  be  effective 
through  September  30,  1992. 

Repeal  Eligibility  of  Remarried  Spouses  and  Married  Children  for 
Restoration  of  Benefit  Eligibility 

Under  current  law  the  remarriage  of  a  surviving  spouse  does  not 
operate  as  a  bar  to  payment  of  benefits  if  the  remarriage  is  void, 
annulled,  or  terminated  by  divorce  or  death.  Such  surviving  spouse 
can  be  restored  to  the  DIC  and  Death  Pension  rolls.  Similarly,  the 
marriage  of  a  veteran's  child  will  not  operate  as  a  bar  to  benefits 
eligibility  if  the  child's  marriage  is  void  or  is  terminated  in  the 
same  manner. 

Section  11004  would  repeal  current  provisions  in  section  103  of 
title  38,  United  States  Code,  which  operate  to  permit  the  restora- 
tion of  eligibility  for  benefits  (including  DIC,  death  pension,  and  ad- 
ditional dependents'  allowances,  etc.)  when  a  marriage  is  terminat- 
ed as  described  above. 

Round  Down  New  Compensation  and  DIC  Rates  Resulting  from  a 
4.5%  COLA  and  Delay  Effective  Date  of  COLA 

Section  11005  of  the  reported  bill  would  require,  when  calculat- 
ing new  rates  of  compensation  and  DIC  resulting  from  a  4.5% 
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COLA,  that  all  odd  dollar  amounts  be  rounded  down.  It  would  also 
delay  by  one  month  the  effective  date  of  the  4.5%  COLA. 

SUBTITLE  B — HEALTH-CARE  BENEFITS 

Medical-Care  Cost  Recovery 

Under  present  law,  the  DVA  is  authorized  to  collect  and  recover 
from  health  insurers  the  cost  of  certain  medical-care  provided  to 
veterans.  Currently,  DVA  medical-care  cost  recovery  collection  ac- 
tivities are  performed  by  employees  of  the  Veterans  Health  Serv- 
ices and  Research  Administration  (VHS&RA),  even  though  current 
VHS&RA  staffing  is  below  the  Congressionally  mandated  person- 
nel level  of  194,270  full-time  equivalent  employees  (FTEE). 

Section  11011  would  establish  the  Department  of  Veterans  Af- 
fairs Third-Party  Medical  Recoveries  Fund  and  authorize  use  of  the 
Fund  to  pay  expenses  incurred  in  (a)  identifying,  billing  and  col- 
lecting amounts  due  to  the  United  States  from  third-party  payers 
for  the  cost,  including  both  direct  and  indirect  costs,  of  care  provid- 
ed and  (b)  copayments,  as  required  by  law,  for  the  cost  of  care  pro- 
vided in  DVA  medical  facilities.  It  would  also  authorize  an  addi- 
tional 300  FTEE  to  augment  the  DVA's  efforts  to  collect  third 
party  billings.  Recoveries  are  expected  to  exceed  the  cost  of  these 
additional  300  FTEE  by  $30  million. 

As  noted,  under  current  law,  the  DVA  is  authorized  to  collect 
and  recover  from  health  care  insurers  the  cost  of  certain  care  pro- 
vided to  veterans.  At  present,  authorized  recoveries  from  health 
care  insurers  are  limited  to  the  cost  of  care  provided  by  the  DVA 
to  non  service-connected  veterans  for  non  service-connected  disabil- 
ities. 

Section  11011  of  the  bill  authorizes  the  DVA,  for  the  period 
ending  on  October  1,  1992,  to  recover  from  health  care  insurers  the 
cost  of  care  furnished  to  service-connected  veterans  for  non  service- 
connected  conditions.  It  would  also  clarify  the  Department's  right 
to  recover  in  the  case  of  Medicare  supplemental  insurance  policies. 

Copayment  for  Medication 

During  fiscal  year  1989,  the  DVA  reported  23.5  million  outpa- 
tient visits.  At  the  present  time,  veterans  who  receive  outpatient 
care  at  DVA  facilities  are  not  required  to  make  a  co-payment  for 
prescription  medication  which  they  receive. 

Section  11012  of  the  reported  bill  requires  a  co-payment  of  $2.00 
for  each  30-day  supply  of  medication  provided  on  an  outpatient 
basis  for  the  treatment  of  a  nonservice-connected  disability  or  con- 
dition. Veterans  who  are  receiving  treatment  for  a  service-connect- 
ed condition  and  those  veterans  who  are  rated  50%  or  more  serv- 
ice-connected would  be  exempt  from  the  co-payment  requirement. 
Amounts  collected  under  this  section  would  be  credited  to  the 
Third-Party  Medical  Recoveries  Fund,  established  by  section  11011 
of  the  bill.  This  provision  will  be  effective  through  September  30, 
1992. 
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Modification  of  Health-Care  Categories  and  Copayments 

Current  law  makes  a  distinction  between  those  veterans  who  are 
entitled  to  be  provided  care  and  those  veterans  who  are  authorized 
to  be  provided  care  in  DVA  facilities.  Of  the  veterans  who  are  not 
entitled  to  receive  care,  Category  B  and  Category  C  veterans,  only 
Category  C  veterans  are  required  by  current  law  to  pay  co-pay- 
ments and  deductibles  for  the  care  which  they  receive. 

Section  11013  of  the  bill  eliminates,  through  September  30,  1991, 
the  distinction  between  Category  B  and  Category  C  veterans  for 
purposes  of  paying  co-payments  and  deductibles  for  inpatient,  nurs- 
ing home,  and  outpatient  care  as  follows:  First,  it  makes  the  cur- 
rent deductibles  required  for  Category  C  veterans  applicable  to  Cat- 
egory B  veterans.  Second,  it  assesses  all  non-entitled  veterans  a  co- 
payment  of  $10  per  day  for  inpatient  care  and  a  co-payment  of  $5 
per  day  for  nursing  home  care.  Third,  it  extends  the  current  outpa- 
tient co-payment  to  all  non-entitled  veterans. 

SUBTITLE  C — EDUCATION  AND  EMPLOYMENT 

Elimination  of  Vocational  Rehabilitation  Benefits  for  Certain 
Disabled  Veterans 

Under  current  law,  a  veteran  is  entitled  to  participate  in  a  voca- 
tional rehabilitation  program  (Chapter  31,  title  38,  United  States 
Code)  if  such  person  has  a  service-connected  disability  that  is  com- 
pensable at  a  rate  of  10%  or  more,  and  is  determined  by  the  Secre- 
tary to  be  in  need  of  rehabilitation  because  of  an  employment 
handicap. 

Section  11021  of  the  reported  bill  would  restrict  eligibity  for  vo- 
cational rehabilitation  to  veterans  rated  20%  or  more  disabled  and 
who  are  determined  by  the  Secretary  to  be  in  need  of  rehabilitation 
because  of  an  employment  handicap.  This  provison  would  apply 
only  to  individuals  who  originally  apply  for  Chapter  31  training  on 
or  after  November  1,  1990. 

SUBTITLE  D — HOUSING  AND  LOAN  GUARANTY  ASSISTANCE 

Claims  for  Manufactured  Home  Loans 

Currently,  38  U.S.C.  1812(c)(3)  prohibits  the  DVA  from  paying  a 
claim  under  the  quaranty  on  a  manufactured  home  loan  until  the 
home  has  been  resold  to  the  loan  holder. 

Section  11031  of  the  reported  bill  would  change  the  claim  pay- 
ment procedure  for  existing  manufactured  housing  loans  by  grant- 
ing the  loan  holder  the  election  of  using  current  procedures  or 
filing  a  claim  immediately  following  the  receipt  of  DVA's  valuation 
of  the  security  property.  Holders  electing  the  option  would  assume 
the  risk  of  loss  if  they  are  unable  to  sell  the  security  property  for 
the  Department's  value  estimate. 

In  a  letter  dated  June  27,  1990,  to  the  Committee  Chairman  from 
the  Secretary  of  Veterans  Affairs,  the  DVA  stated  that  it  believed 
loan  holders  would  "find  this  simplified  procedure  attractive." 

Section  11031  of  the  reported  bill  would  make  the  following 
changes  to  current  law: 
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(a)  Repeal  the  restriction  that  claims  on  DVA  guaranteed  manu- 
factured housing  loans  can  only  be  paid  after  the  liquidation  of  the 
security  property. 

(b)  Grant  the  loan  holder  the  election  of  using  the  current  proce- 
dures or  filing  a  claim  immediately  after  receiving  DVA's  valu- 
ation of  the  security  property. 

Temporary  Increase  in  Certain  Loan  Origination  Fees 

Effective  January  1,  1990,  Public  Law  101-237  established  a  max- 
imum loan  funding  fee  of  one-and-one-quarter  percent  on  all  loans 
guaranteed,  insured  or  made  by  DVA  for  veterans  making  no  down 
payment,  with  an  exemption  for  service-connected  veterans  receiv- 
ing or  entitled  to  receive  compensation.  Veterans  making  a  down 
payment  of  five  percent,  but  less  than  ten  percent,  are  charged  a 
fee  of  three-quarters  of  one  percent;  veterans  making  a  down  pay- 
ment of  ten  percent  or  more  are  charged  a  fee  of  one-half  of  one 
percent.  All  fees  collected  are  deposited  in  the  Guaranty  and  In- 
demnity Fund. 

Section  11032  of  the  reported  bill  would  increase  all  fees  by  one- 
half  percent,  making  the  following  changes  to  current  law  through 
September  30,  1991: 

(a)  Increase  the  loan  funding  fee  for  veterans  making  no  down 
payment  by  one-half  percent  to  one-and-three-quarters  percent  of 
the  loan  amount  on  loans  guaranteed,  insured  or  made  by  the  DVA 
for  conventionally  built  houses; 

(b)  Increase  the  loan  funding  fee  for  veterans  making  a  down 
payment  of  five  percent,  but  less  than  ten  percent,  by  one-half  per- 
cent to  one-and-one-quarter  percent  of  the  loan  amount;  and 

(c)  Increase  the  loan  funding  fee  for  veterans  making  a  down 
payment  of  ten  percent  or  more  by  one-half  percent  to  one  percent 
of  the  loan  amount. 

Mortgage  Default  Assistance 

Under  current  law,  the  DVA  is  not  authorized  to  provide  direct 
mortgage  default  assistance  to  veterans;  however,  as  a  servicing 
mechanism,  DVA  has  the  authority  to  take  over  the  loan  from  the 
lender  (refunding)  and  to  establish  a  new  repayment  schedule  for 
the  veterans  to  avoid  foreclosure. 

The  reported  bill  would  expand  mortgage  servicing  by  the  DVA 
by  authorizing  payment,  not  to  exceed  $10,000,  to  the  holder  of  the 
mortgage  on  behalf  of  the  veteran,  such  payment  constituting  a 
loan  to  the  veteran.  Mortgage  assistance  is  authorized  for  veterans 
who  are  six  months  or  more  delinquent  and  who  currently  meet 
the  income  criteria  to  satisfy  their  existing  obligations  and  repay 
the  Government's  loan.  Mortgage  assistance  would  be  required  to 
be  repaid  by  the  veteran  over  15  years.  Use  of  this  new  authority 
would  prevent  some  foreclosures  and  allow  the  veteran  to  remain 
in  his  or  her  home. 

Section  11033  of  the  reported  bill  would  authorize  the  following: 

(a)  Permit  the  Secretary  of  Veterans  Affairs  to  assist  in  prevent- 
ing foreclosure  by  providing  monetary  assistance  up  to  $10,000  to 
any  veteran  who  meets  eligibility  criteria;  and 
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(b)  Require  repayment,  within  fifteen  years,  of  monetary  assist- 
ance provided  to  veterans  to  prevent  foreclosure. 

Add  Certain  Reservists  to  the  Pool  of  Veterans  Eligible  for  Loan 
Guaranty  Program  Participation 

Under  current  law,  reservists  are  not  among  those  eligible  for 
loan  guaranty  program  benefits  except  for  a  reservist  who  has 
served  at  least  181  consecutive  days  on  active  duty. 

Section  11034  of  the  reported  bill  would  grant  eligibility  for  hous- 
ing loan  guaranty  benefits  under  chapter  37  of  title  38,  United 
States  Code,  to  persons  who  complete  a  total  of  six  years  service  in 
the  Selected  Reserve  (to  include  the  National  Guard),  but  who  are 
not  presently  eligible  because  they  have  not  met  the  minimum 
active  duty  requirement. 

There  are  two  corollary  benefits  expected  to  be  realized  by  this 
extension:  (a)  Reservists  obtaining  loans  are  expected  to  be  better 
credit  risks  than  recently  discharged  veterans,  as  reservists  are 
more  mature  and  stable  and  will  have  a  long-time  civilian  credit 
and  job  history,  and  (b)  by  extending  this  entitlement  to  reservists, 
the  recruitment  and  retention  of  reservists  may  be  enhanced.  This 
latter  potential  benefit  is  borne  out  by  the  effect  on  recruitment 
and  retention  of  the  extension  of  educational  benefits  in  The  Mont- 
gomery GI  Bill  of  1984  to  certain  reservists.  The  Sixth  Quadrennial 
Review  of  Military  Compensation  reported  that  there  are  "clear  in- 
dications that  it  (the  Montgomery  GI  Bill)  is  having  a  positive 
impact  on  the  quality  and  number  of  individuals  joining  the  re- 
serves." 

SUBTITLE  E — BURIAL  AND  GRAVE  MARKER  BENEFITS 

Elimination  of  Headstone  and  Marker  Allowance 

Under  38  U.S.C.  906(d),  any  person  entitled  to  request  a  head- 
stone or  marker  to  mark  the  gravesite  of  any  eligible  veteran  not 
interred  in  a  national  cemetery  may  receive  a  headstone  or  marker 
allowance  toward  purchase  of  a  private  monument  in  lieu  of  a  Gov- 
ernment-provided headstone  or  marker.  This  allowance,  adjusted 
annually,  is  currently  $87.  If  the  headstone  or  marker  allowance 
were  eliminated,  eligible  veterans  would  still  be  entitled  to  receive 
a  Government-provided  headstone  or  marker  for  their  interment 
site. 

Section  11941  of  the  reported  bill  would  eliminate  this  allowance. 
Eligibility  for  Burial  Plot  Allowance 

Under  38  U.S.C.  903(b),  payment  of  a  plot  allowance,  not  to 
exceed  $150,  is  authorized  for  a  wartime  veteran  who  is  buried  in  a 
private  cemetery. 

Section  11042  of  the  reported  bill  would  eliminate  the  plot  allow- 
ance of  $150  with  the  exception  of  veterans  who  are  in  receipt  of 
DVA  disability  benefits  or  compensation  or  pension.  (This  criteria 
is  similar  to  that  applicable  to  the  non-service-connected  burial  al- 
lowance. The  plot  allowance  would  still  be  payable  to  State  Veter- 
ans Cemeteries.) 
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SUBTITLE  F — MISCELLANEOUS 

Provide  DVA  Acess  to  IRS  Income  Data  for  Purposes  of  Verifying 
Income  for  Pension  Purposes 

Under  current  law  the  DVA  cannot  verify  the  income  of  pension- 
ers using  IRS  income  data.  The  DVA  Inspector  General  has  indi- 
cated that  if  DVA  had  access  to  IRS  income  data,  payments  of  pen- 
sion to  individuals  who  have  underreported  their  income  could  be 
reduced. 

Section  11051  of  the  reported  bill  would  amend  the  Internal  Rev- 
enue Code  section  6103  to  provide  the  DVA  with  access  to  IRS 
income  data  to  permit  verification  of  veterans'  income.  This  section 
will  be  in  effect  through  September  30,  1992. 

Prohibit  Payment  of  Compensation  or  Pension  for  the  Secondary 
Effects  of  Willful  Misconduct 

Under  current  law  payment  of  compensation  or  pension  is  barred 
if  the  disability  suffered  by  a  veteran  resulted  from  the  veteran's 
willful  misconduct.  The  DVA  has  held  that  the  secondary  effects  of 
willful  misconduct  could  not  have  been  considered  to  have  been 
willed  by  the  veteran,  and  therefore,  disabilities  secondary  to  the 
misconduct  are  compensable.  An  example  would  be  cirrhosis  of  the 
liver,  even  though  it  results  form  a  veteran's  chronic  alcoholism. 

Section  11052  of  the  reported  bill  would  amend  sections  310,  331, 
and  521  of  title  38,  United  States  Code,  to  preclude  payments  of 
compensation  or  pension  for  misconduct  disabilities,  including  their 
secondary  effects. 

Require  Mandatory  Disclosure  of  Social  Security  Numbers 

Current  law  does  not  require  claimants  for  benefits  administered 
by  the  Department  of  Veterans  Affairs  to  provide  Social  Security 
numbers  to  the  Department  as  part  of  their  application  for  bene- 
fits. 

Section  11053  of  the  reported  bill  would  require  claimants  for 
DVA  benefits  to  disclose  their  Social  Security  numbers  to  permit 
verification  of  the  claimant's  receipt  of  Social  Security  or  to  ascer- 
tain whether  the  claimant  has  died  in  order  to  prevent  fraudulent 
payment  of  benefits. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  12,  1990. 

Hon.  G.V.  Montgomery, 

Chairman,  Committee  on  Veterans' Affairs, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  Reconciliation  recommen- 
dations of  the  Committee  on  Veterans'  Affairs,  as  ordered  trans- 
mitted to  the  House  Committee  on  the  Budget,  October  12,  1990. 

The  estimates  included  in  the  attached  table  represent  the  1991- 
1995  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be  re- 


224 

sponsible  for  interpreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

James  L.  Blum 
(For  Robert  D.  Reischauer,  Director). 


PROVISIONS  REDUCING  SPENDING  IN  PROGRAMS  WITHIN  THE  JURISDICTION  OF  THE  HOUSE 
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Title  XII  and  XIII — Ways  and  Means 

House  of  Representatives, 
Committee  on  Ways  and  Means, 
Washington,  DC,  October  15,  1990. 

Hon.  Leon  Panetta, 

Chairman,  Committee  on  the  Budget, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Pursuant  to  the  reconciliation  instruction 
contained  in  H.  Con.  Res.  310,  I  am  transmitting  the  reconciliation 
recommendations  reported  without  recommendation  by  the  Com- 
mittee on  Ways  and  Means  on  October  10,  1990.  As  you  requested, 
enclosed  are  the  statutory  and  report  language,  explanatory  mate- 
rial, CBO  cost  estimates  of  the  legislation,  and  dissenting  and  addi- 
tional views. 

Total  deficit  reduction  achieved  by  the  Committee  on  Ways  and 
Means  in  fiscal  year  1991  is  $18,545  billion,  and  $194,403  billion  in 
fiscal  year  1991  through  1995.  This  amount  of  deficit  reduction 
fully  satisfies  the  requirements  imposed  on  the  Committee  by  the 
reconciliation  instruction. 

With  warm  regards,  I  am, 
Sincerely, 

Dan  Rostenkowski, 

Chairman. 


(225) 


CONTENTS 


Page 


I.  Summary   229 

Title  XII — Outlay  and  Revenue  Provisions  Related  to  Spending  Programs 

Within  the  Jurisdiction  of  the  Committee  on  Ways  and  Means   229 

Title  XIII— Revenue  Provisions   278 

II.  Detailed  Explanation  of  Provisions   245 

(TITLE  XII— OUTLAY  AND  REVENUE  PROVISIONS) 

Subtitle  A — Provisions  Relating  to  Medicare  Part  A: 

1.  Reductions  in  payments  for  hospital  capital  (section  12001)   229 

2.  Prospective  Payment  hospitals  (section  12002)   229 

3.  Hospital  DRG  payment  window  (section  12003)   231 

4.  Payments  for  graduate  medical  education  (section  12004)   231 

5.  PPS-exempt  hospitals  (section  12005)   231 

6.  Freeze  in  payments  under  Part  A  through  December  31,  1990  (section 
12006)   232 

Subtitle  B — Provisions  Relating  to  Medicare  Part  B: 

1.  Payments  for  overpriced  physician  procedures  (section  12101-04)   232 

2.  Payments  for  physician  services  (section  12105)   233 

3.  Other  provisions  relating  to  physician  services  (section  12106-08)   234 

4.  Payments  for  hospital  outpatient  services  (section  12111)   234 

5.  Durable  medical  equipment  (section  12112)   235 

6.  Clinical  laboratory  services  (section  12113)   237 

7.  Reduction  of  payments  under  Part  B  through  December  31,  1990  (sec- 
tion 12114)   237 

Subtitle  C — Provisions  Relating  to  Medicare  Parts  A  &  B: 

1.  End  stage  renal  disease  (section  12201)   237 

2.  Medicare  secondary  payer  (section  12202)   237 

Subtitle  D — Provisions  Relating  to  Medicare  Part  B  Premium  and  Deducti- 
bles: 

1.  Part  B  premium  (section  12301)   238 

2.  Part  B  deductible  (section  12302)   238 

Subtitle  E— User  Fees 

1.  Customs  Service  (section  12401)   238 

2.  Internal  Revenue  Service  (section  12402)   238 

3.  Pension  Benefit  Guarantee  Corporation  (PBGC)  (section  12403)   238 

4.  Social  Security  Overpayments  (section  12404)   238 

Subtitle  F — Government-Sponsored  Enterprises  (section  12501-02)   238 

Subtitle  G— Debt  Limit  Increase  (section  12601)   239 

(TITLE  XIII— REVENUE  PROVISIONS) 

Subtitle  A.  Increase  Earned  Income  Tax  Credit  (Sec.  13101)   239 

Subtitle  B.  Excise  Taxes   239 

1.  Increase  Excise  Taxes  on  Distilled  Spirits,  Beer,  and  Wine  (Sec.  13201) ..  239 

2.  Increase  Tobacco  Excise  Taxes  (Sec.  13202)   239 

3.  Expand  Ozone-Depleting  Chemicals  Excise  Tax  (Sec.  13203)   240 

4.  Increase  Highway  and  Motorboat  Fuels  Excise  Taxes  (Sec.  13211)   240 

5.  Increase  Airport  and  Airway  Trust  Fund  Excise  Taxes  (Sec.  13212)   240 

6.  Increase  the  Harbor  Maintenance  Excise  Tax  (Sec.  13213)   240 

7.  Reimpose  the  Leaking  Underground  Storage  Tank  Trust  Fund  Tax 
(Sec.  13214).   240 

8.  Luxury  Excise  Tax  (Sec.  13221)   240 

9.  Impose  Petroleum  Excise  Tax  (Sees.  13231,  13215)   240 


226 


Page 


Subtitle  C.  Other  Revenue  Increases   241 

1.  Amortization  of  Policy  Acquisition  Expenses  of  Insurance  Companies 
(Sees.  13301-13303,  13307)   241 

2.  Treatment  of  Salvage  and  Subrogation  of  Property  and  Casualty  Insur- 
ance Companies  (Sees.  13305,  13307)   241 

3.  Compliance  Provisions   241 

a.  Suspension  of  statute  of  limitations  during  proceedings  to  enforce 
certain  summonses  (Sec.  13311)   241 

b.  Apply  accuracy-related  penalty  more  effectively  to  section  482 
adjustments  (Sec.  13312)   241 

c.  Treatment  of  persons  providing  services  (Sec.  13313)   241 

d.  Application  of  1989  information  reporting  and  related  amendments 

to  open  years  (Sec.  13314)   241 

e.  Information  reporting  by  foreign  corporations  engaged  in  U.S. 
business  (Sec.  13315)   241 

f.  Studies  and  other  administrative  matters  (Sec.  13316)   241 

4.  Use  of  Excess  Pension  Plan  Assets  (Sec.  13321,  13325-13326)   241 

5.  Certain  Corporate  Tax  Provisions   242 

a.  Impose  corporate  tax  on  divisive  transactions  in  connection  with 
certain  changes  of  ownership  (Sec.  13331)   242 

b.  Modify  treatment  of  preferred  stock  issued  with  a  redemption 
premium  (Sec.  13332)   242 

c.  Expand  and  clarify  reporting  and  allocation  rules  for  certain  acqui- 
sitions (Sec.  13333)   242 

d.  Expand  the  definition  of  a  corporate  equity  reduction  transaction 

for  purposes  of  limiting  certain  NOL  carrybacks  (Sec.  13334)   242 

e.  Clarify  treatment  of  debt  exchanges  (Sec.  13335)   242 

6.  Employment  Tax  Provisions   242 

a.  Increase  the  cap  on  wages  and  self-employment  income  subject  to 

the  Medicare  hospital  insurance  payroll  tax  (Sec.  13341)   242 

b.  Extending  Medicare  coverage  of,  and  application  of  hospital  insur- 
ance tax  to,  all  State  and  local  government  employees  (Sec.  13342) ..  242 

c.  Extend  Social  Security  retirement  coverage  (OASDI)  to  State  and 
local  government  employees  not  covered  by  a  public  employee  re- 
tirement program  (Sec.  13343)   243 

d.  Increase  in  Railroad  Retirement  Tier  2  payroll  taxes  (Sec.  13344) ....  243 

e.  Payroll  tax  deposit  stabilization  (Sec.  13345)   243 

7.  Limitation  on  Itemized  Deductions  (Sec.  13351)   243 

8.  Deny  Deduction  for  Interest  Paid  by  Corporations  to  the  IRS  on 

Tax  Obligations  (Sec.  13352)   243 

III.  Matters  Required  to  be  Discussed  Under  the  Rules  of  the  House   363 


I.  SUMMARY 

TITLE  XII— COMMITTEE  ON  WAYS  AND  MEANS:  SPENDING 
Subtitle  A — Provisions  Relating  to  Medicare  Part  A 

1.  Reductions  in  payments  for  hospital  capital 

Capital  payments  to  Prospective  Payment  System  (PPS)  hospitals 
would  be  reduced  15  percent  from  cost  in  fiscal  year  1991.  Rural 
Primary  Care  Hospitals  (RPCH),  Essential  Access  Community  Hos- 
pitals (EACH),  and  sole  community  hospitals  would  be  exempted 
from  the  reductions.  Capital  payments  to  PPS-exempt  hospitals 
would  also  be  reduced  15  percent  from  cost  in  fiscal  years  1991  and 
1992. 

2.  Prospective  Payment  hospitals 

(a)  Hospital  Payment  Adjustments. — The  hospital  update  factors 
for  fiscal  years  1991  through  1995  would  be  set  as  follows:  fiscal 
year  1991,  market  basket  minus  two  percentage  points;  fiscal  year 
1992,  market  basket  minus  3.55  percentage  points;  fiscal  year  1993, 
market  basket  minus  one  percentage  point;  fiscal  years  1994  and 
1995,  market  basket. 

The  disproportionate  share  adjustment  would  be  increased  for 
urban  hospitals  over  100  beds  by  increasing  the  multiplier  in  the 
formulas  on  a  phased  basis.  For  hospitals,  where  the  disproportion- 
ate patient  percentage  ("P")  is  between  15  and  20.2,  the  formula 
would  be:  fiscal  year  1991— (P-15).65+2.5;  fiscal  year  1992— 
(P-15).65+2.5;  fiscal  year  1993— (P-15).7+ 2.5;  fiscal  year  1994— 
(P-15).8+2.5;  fiscal  year  1995— (P-15).85+ 2.5.  For  hospitals 
where  the  disproportionate  patient  percentage  is  above  20.2,  the 
formula  would  be:  fiscal  years  1991  and  1992— (P-20.2).8  + 5.88; 
fiscal  year  1993— (P-20.2).9  +  6.14;  fiscal  year  1994— 
(P-20.2).95+6.66;  fiscal  year  1995— (P- 20.2) +6.92. 

The  Secretary  of  Health  and  Human  Services  (the  Secretary) 
would  be  directed  not  to  restrandardize  payment  amounts  as  a 
result  of  this  amendment.  Hospitals  which  qualify  for  a  dispropor- 
tionate share  adjustment  based  upon  revenue  for  indigent  care  re- 
ceived from  State  and  local  governments  would  receive  a  dispropor- 
tionate share  adjustment  of  thirty-five  percent. 

The  disproportionate  share  adjustment  would  be  made  perma- 
nent. The  Secretary  would  be  directed  not  to  restandardize  pay- 
ment amounts  as  a  result  of  the  changes  in  the  disproportionate 
share  adjustments  made  by  the  Omnibus  Budget  Reconciliation  Act 
of  1989  (OBRA  '89). 

The  update  for  hospitals  in  rural  areas  would  be  adjusted  each 
year  by  an  equal  annual  factor  beginning  with  fiscal  year  1991  and 
ending  with  fiscal  year  1995  such  that  the  gap  between  the  rural 
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and  other  urban  standardized  amounts  would  be  closed  by  the  be- 
ginning of  fiscal  year  1995. 

For  fiscal  year  1991,  the  wage  index  would  be  based  25  percent 
upon  calendar  year  1984  data,  and  75  percent  upon  calendar  year 
1988  data.  For  fiscal  years  1992  through  1993,  wage  indices  would 
be  based  solely  upon  calendar  year  1988  data. 

The  Secretary  would  be  required  to  collect  data  on  compensation 
and  paid  hours  of  employment  in  each  occupational  category,  in- 
cluding compensation  of  contract  employees,  and  to  provide  these 
data  to  the  Prospective  Payment  Assessment  Commission 
(ProPAC). 

The  regional  floor  would  be  made  permanent.  The  Secretary 
would  be  directed  to  extend  the  regional  floor  on  a  budget-neutral 
basis. 

(b)  Hospital  Payment  System  Adjustments. — Hospitals  receiving 
disproportionate  adjustments,  regional  referral  centers,  sole  com- 
munity providers,  and  EACH  hospitals  would  be  required  to  report 
statistics  and  costs  using  the  uniform  hospital  report  developed  by 
the  Secretary  in  the  hospital  reporting  demonstration  project. 

The  purpose  of  the  Prospective  Payment  Assessment  Commission 
would  be  defined  as  advising  the  Committees  on  the  development 
of  new  reimbursement  policies  and  modification  of  current  reim- 
bursement policies  which  promote  the  delivery  of  efficient,  accessi- 
ble, high-quality  health  care.  The  Commission  would  be  directed  to 
focus  on  payment  to  institutional  providers,  including  hospitals, 
outpatient  departments,  skilled  nursing  facilities,  ambulatory  sur- 
gery centers,  and  others  which  may  be  defined  in  the  future. 

With  respect  to  PPS,  ProPAC  would  be  required  to  recommend  a 
hospital  update  factor,  as  well  as  other  proposed  changes  in  cur- 
rent Medicare  reimbursement  systems  to  the  House  Committee  on 
Ways  and  Means  and  Senate  Committee  on  Finance  (the  Commit- 
tees) by  March  1  of  each  year.  The  Secretary  would  continue  to  be 
required  to  make  an  independent  recommendation  on  the  update 
by  March  1.  ProPAC  would  be  required  to  report  each  year  by 
June  1  on  Medicare  PPS  and  the  health  care  system.  This  report 
would  report  generally  on  issues  and  problems  with  the  health  care 
system  as  a  whole,  and  with  hospitals  and  other  institutional  pro- 
viders. The  Office  of  Technology  Assessment  (OTA)  Director's  au- 
thority to  appoint  ProPAC  Commissioners  would  be  modified  to 
clarify  that  the  professions  listed  for  membership  of  the  Commis- 
sion are  illustrative,  not  determining.  The  required  OTA  report  to 
Congress  would  be  eliminated.  The  requirement  for  the  report  to 
Congress  on  the  Secretary's  adjustments  to  PPS  would  be  eliminat- 
ed. 

The  provision  of  OBRA  '86  authorizing  the  Secretary  to  reduce 
payments  to  hospitals  and  skilled  nursing  facilities  would  be  re- 
pealed. 

Payments  to  hospitals  for  the  routine  costs  of  extended  care  serv- 
ices 0 'swing  beds")  in  rural  areas  in  a  region  would  be  limited  to 
the  payments  for  such  costs  under  the  Medicare  program  for  free- 
standing skilled  nursing  facilities  in  such  areas  in  the  region.  The 
limit  would  be  based  on  costs  in  the  most  recent  year  for  which 
data  are  available,  trended  forward  in  the  same  manner  as  the 
limits  currently  applicable  to  skilled  nursing  facilities  paid  on  a 
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prospective  basis.  However,  if  this  limit  reduces  payment  in  any 
region,  hospitals  in  that  region  would  receive  the  current  level  of 
payment  until  the  limit  provided  by  this  section  exceeded  current 
payment. 

3.  Hospital  Diagnosis  Related  Group  (DRG)  payment  window 

In  order  to  curb  further  unbundling  which  has  occurred  since  the 
introduction  of  Medicare's  hospital  DRG  payment  system,  services 
provided  on  the  day  of  a  hospital  admission,  and  for  up  to  72  hours 
prior  to  the  day  of  admission,  would  not  be  separately  reimbursable 
under  Part  B,  if  Part  A  is  the  primary  payer  for  the  admission. 
Medicare  carriers  would  be  responsible  for  assuring  that  payment 
was  not  made  under  Part  B  for  these  services. 

4.  Payments  for  graduate  medical  education  (GME) 

Medicare  pays  for  the  direct  costs  of  GME  based  upon  an  average 
amount  per  full-time  equivalent  (FTE)  resident.  Under  the  propos- 
al, in  determining  the  number  of  FTE  residents,  each  FTE  resident 
beyond  the  initial  three  years  of  training  in  any  specialty  would  be 
counted  as  0.80  FTE.  Each  FTE  resident  in  the  initial  period  of 
training  in  specialties  other  than  family  medicine,  internal  medi- 
cine and  pediatrics  would  be  counted  as  0.90  FTE.  Each  FTE  resi- 
dent in  the  initial  period  of  training  in  internal  medicine  and  pedi- 
atrics would  be  counted  as  1.00  FTE. 

Each  FTE  resident  being  specifically  trained  in  primary  care,  as 
designated  by  the  Secretary,  would  be  counted  as  1.10  FTE.  Pri- 
mary care  specialties  would  be  family  medicine,  general  internal 
medicine  and  general  pediatrics. 

The  approved  amount  per  FTE  resident  would  be  limited  in  each 
year  to  a  set  percent  of  the  national  median,  adjusted  for  local 
costs,  of  the  hospital-specific  approved  FTE  resident  amounts.  The 
limiting  percentages  would  be  200  percent  in  fiscal  year  1992,  175 
percent  in  fiscal  year  1993,  and  150  percent  in  fiscal  year  1994. 

5.  PPS-exempt  hospitals 

The  Secretary  would  be  directed  to  develop  a  new  prospective 
payment  methodology  for  exempt  hospitals,  or  to  modify  substan- 
tially the  current  target  rate  system.  The  Secretary  would  be  di- 
rected to  report  to  the  Committees  his  proposals  to  modify  or  re- 
place the  current  system  by  February  1,  1991.  ProPAC  would  be  di- 
rected to  report  to  the  Congress  with  comments  on  the  Secretary's 
proposal  by  May  1,  1991. 

The  Contractor  Performance  and  Evaluation  standards  would  be 
amended  to  require  fiscal  intermediaries  to  evaluate  and  forward 
to  the  Health  Care  Financing  Administration  (HCFA),  with  recom- 
mendations, applications  by  exempt  hospitals  for  exceptions  and 
adjustments  to  the  target  rates  within  60  days  of  filing  of  a  com- 
pleted application,  unless  further  information  is  required  by  the  in- 
termediary. 

The  grounds  on  which  the  Secretary  may  grant  an  appeal  for  an 
exception  and  adjustment  to  the  cost  limits  enacted  in  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982  would  be  clarified.  The 
grounds  would  include,  but  not  be  limited  to:  a  change  in  applica- 
ble technology,  medical  practice,  or  case  mix  severity  which  in- 
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creases  costs  above  the  target  rate;  or  a  change  in  wages  and  wage- 
related  costs  in  the  geographic  area  of  the  hospital  in  excess  of  the 
change  nationally  in  wages  paid  by  hospitals. 

6.  Freeze  in  payments  under  Part  A  through  December  SI,  1990 

Payments  to  hospitals  and  hospices  would  be  frozen  at  fiscal  year 
1990  levels.  This  would  be  accomplished  by  continuing  the  fiscal 
year  1990  standardized  amounts,  wage  indices,  and  regional  floor, 
and  by  continuing  the  fiscal  year  1990  reduction  in  capital  costs  of 
15  percent.  The  update  in  payment  for  hospices  would  be  delayed 
to  January  1,  1991. 

Subtitle  B — Provisions  Relating  to  Medicare  Part  B 
1.  Payments  for  overpriced  physician  procedures 

(a)  Overpriced  Procedures. — Procedures  identified  as  overpriced  in 
OBRA  '89  would  be  reduced  by  the  same  amount  as  such  proce- 
dures were  reduced  under  the  1989  Act.  As  OBRA  '89  reduced  the 
amount  these  procedures  were  overpriced  by  one-third,  the  reduc- 
tion under  this  provision  would  reduce  the  amount  these  proce- 
dures are  overpriced  by  an  additional  one-third,  or  one-half  of  the 
remaining  amount,  effective  January  1,  1991. 

Services  not  included  in  the  first  phase  of  the  Harvard  resource 
based  relative  value  scale  (RB  RVS)  study,  and  not  reviewed  by  the 
Physician  Payment  Review  Commission,  would  have  their  prevail- 
ing charges  reduced  by  five  percent,  effective  January  1,  1991. 

(b)  Radiology  Services. — The  local  conversion  factors  used  for 
payments  under  the  radiology  fee  schedule  would  be  reduced  by  up 
to  15  percent,  effective  January  1,  1991.  The  amount  of  the  reduc- 
tion in  each  locality  would  be  calculated  as  follows:  (1)  the  national 
average  conversion  factor  that  applied  after  April  1,  1990,  would  be 
reduced  by  six  percent;  (2)  a  local  reduced  conversion  factor 
amount  would  be  estimated  by  adjusting  the  overhead  and  work 
components  of  the  reduced  national  average  conversion  factor  by  a 
geographic  practice  cost  index  (GPCI)  and  physician  work  geo- 
graphic index  in  the  same  manner  as  under  the  RB  RVS;  and  (3) 
the  local  conversion  factor  would  be  reduced  to  the  adjusted  local 
amount,  up  to  a  maximum  reduction  of  15  percent.  If  the  local  con- 
version factor  was  less  than  the  adjusted  local  amount,  the  local 
conversion  factor  would  not  be  changed. 

The  prevailing  charges  of  radiology  services  not  reimbursed 
under  the  fee  schedule  would  be  reduced  to  the  fee  schedule 
amount. 

The  relative  values  under  the  radiology  fee  schedule  for  CAT 
(computerized  axial  tomography)  scans  and  MRI  (magnetic  reso- 
nance imaging)  scans  would  be  reduced  by  10  percent. 

Carriers  would  be  prohibited  from  applying  the  comparable  fee 
rule  to  services  under  both  the  radiology  and  anesthesiology  fee 
schedules,  effective  with  implementation  of  the  RB  RVS  on  Janu- 
ary 1,  1992. 

(c)  Anesthesiology  Services. — The  local  conversion  factors  used  for 
payments  for  physician  anesthesia  services  would  be  reduced  by  up 
to  15  percent,  effective  January  1,  1991.  The  amount  of  the  reduc- 
tion in  each  locality  would  be  calculated  as  follows:  (1)  the  national 
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average  conversion  factor  that  applied  after  April  1,  1990,  would  be 
reduced  by  six  percent;  (2)  a  local  reduced  conversion  factor 
amount  would  be  estimated  by  adjusting  the  overhead  and  work 
components  of  the  reduced  national  average  conversion  factor  by  a 
GPCI  and  physician  work  geographic  index  in  the  same  manner  as 
under  the  RB  RVS;  and  (3)  the  local  conversion  factor  would  be  re- 
duced to  the  adjusted  local  amount,  up  to  a  maximum  reduction  of 
15  percent.  If  the  local  conversion  factor  was  less  than  the  adjusted 
local  amount,  the  local  conversion  factor  would  not  be  changed. 

The  reduction  in  payments  to  anesthesiologists  for  supervising 
multiple  concurrent  services  by  CRNAs  would  be  extended  through 
December  31,  1995. 

(d)  Pathology  Services. — Payments  for  pathology  services  would 
be  reduced  by  six  percent,  effective  January  1,  1991.  The  require- 
ment to  implement  the  pathology  fee  schedule  on  January  1,  1991, 
would  be  repealed.  Pathology  services  would  be  paid  under  the  RB 
RVS  beginning  January  1,  1992. 

2.  Payments  for  physician  services 

(a)  Physician  and  Primary  Care  Services. — The  update  for  all  rea- 
sonable charge  fee  screens  and  fee  schedules  would  be  equal  to  the 
Medicare  Economic  Index  (MEI)  for  primary  care  services,  and  zero 
percent  for  all  other  services.  The  MEI  that  would  apply  on  Janu- 
ary 1,  1992,  would  be  reduced  by  0.4  percent  from  the  amount  that 
would  otherwise  apply.  Under  current  estimates,  this  would  pro- 
vide for  an  update  of  two  percent  in  1992. 

The  lower  limit  on  prevailing  charges  for  primary  care  services 
would  be  set  at  75  percent  of  the  national  average  prevailing 
charge  for  primary  care  services  rendered  during  calendar  year 

1991.  In  1992,  fees  fcr  services  that  were  increased  by  this  provision 
would  be  determined  without  regard  to  the  increase  in  the  primary 
care  floor,  except  that  no  such  fee  could  be  lower  in  1992  than  in 
1991. 

The  existing  authority  for  the  Physician  Payment  Review  Com- 
mission would  be  amended  to  provide  for  consideration  of  a  variety 
of  issues,  including:  implementation  of  the  RB  RVS;  further  devel- 
opment of  the  volume  performance  standard  system,  payment  in- 
centives to  increase  access  to  primary  care  and  other  services  in  in- 
nercity  and  rural  areas,  the  number  and  types  of  physicians  being 
trained,  physician  licensing  and  certification,  and  medical  malprac- 
tice. 

(b)  Physician  Medicare  Volume  Performance  Standards. — The 
Medicare  Volume  Performance  Standards  (MVPS)  would  be  set  at 
the  baseline  rate  of  growth  in  expenditures  for  fiscal  years  1991 
through  1995.  Under  current  estimates,  the  overall  MVPS  would  be 
8.5  percent  for  fiscal  year  1991,  9.0  percent  for  1992,  9.1  percent  for 
1993,  and  11.1  percent  for  1994  and  1995.  These  rates  of  growth  are 
consistent  with  reductions  of  1.0  percent  in  1991,  1.5  percent  in 

1992,  and  2.0  percent  in  1993,  1994  and  1995.  The  surgical  and  non- 
surgical MVPS  standards  would  vary  from  this  estimated  only  to 
reflect  the  relative  impact  of  this  bill,  and  regulations  that  may  be 
issued  by  the  Department,  including  the  RB  RVS,  on  expenditures 
for  services  within  each  category.  The  standards  for  these  catego- 


234 


ries  would  assume  the  same  rate  of  growth  in  volume  of  surgical 
and  non-surgical  services. 

The  final  determination  of  the  MVPS  standards  would  be  adjust- 
ed to  reflect  the  final  estimates  and  distribution  of  savings  result- 
ing from  this  bill. 

3.  Other  provisions  relating  to  physician  services 

(a)  New  Physicians. — The  customary  charges  of  new  physicians  in 
1991  would  be  limited  to  80/85/90/95  percent  in  the  first  through 
fourth  years  of  practice,  respectively.  Beginning  on  January  1, 
1992,  these  percentage  limits  for  new  physicians  in  their  first 
through  fourth  years  of  practice  would  apply  to  the  amounts  recog- 
nized under  the  RB  RVS. 

(b)  Payments  for  Assistant-at-Surgery  Services. — Physicians  acting 
as  an  assistant  at  surgery  for  a  procedure  that  routinely  involves 
the  use  of  an  assistant  would  be  paid  under  current  policy.  A  proce- 
dure would  be  considered  as  routinely  involving  the  use  of  an  as- 
sistant if  an  assistant  is  sued  in  more  than  50  percent  of  such 
cases,  nationwide. 

When  a  procedure  has  a  variable  use  of  an  assistant,  for  between 
25  and  50  percent  of  cases,  the  fee  for  the  assistant  would  be  re- 
duced to  15  percent  of  the  prevailing  charge. 

If  a  procedure  infrequently  requires  use  of  an  assistant,  for  be- 
tween 5  and  25  percent  of  cases,  the  fee  for  the  assistant  would  be 
reduced  to  15  percent  of  the  prevailing  charge,  and  would  require 
prior  authorization  from  a  Peer  Review  Organizaiton. 

Payments  would  not  be  made  for  an  assistant  at  surgery  if  an 
assistant  is  used  in  fewer  than  five  percent  of  cases. 

(c)  Interpretation  of  Electrocardiographs  (EKGs). — Payments  for 
the  interpretations  of  EKGs  would  be  treated  the  same  as  other 
simple  diagnostic  tests  under  the  RB  RVS,  effective  January  1, 
1992.  That  is,  the  interpretation  would  be  considered  to  be  part  of 
an  office  or  hospital  visit.  This  provision  would  be  effective  on  Jan- 
uary 1,  1992,  after  the  increase  in  payments  for  office  and  hospital 
visits  are  made  under  the  RB  RVS.  Separate  payments  would  not 
be  made  except  when  the  EKG  is  not  performed  in  conjunction 
with  an  office  or  hospital  visit.  Payments  would  continue  to  be 
made  for  the  technical  component  of  EKGs  on  an  outpatient  basis. 

4.  Payments  for  hospital  outpatient  services 

(a)  Capital. — Capital  payments  for  hospital  outpatient  services 
would  be  reduced  15  percent  from  cost  in  fiscal  year  1990.  Sole 
community,  EACH  and  RPCH  hospitals  would  be  exempt  from  the 
reduction. 

(b)  Outpatient  Services  on  a  Cost-Related  Basis. — Payments  for 
services  on  a  cost-related  basis  would  be  reimbursed  at  98  percent 
of  costs.  Sole  community  hospitals,  EACH  and  RPCH  hospitals 
would  be  exempt  from  the  reduction. 

The  Secretary  would  provide  for  the  development  of  a  proposal 
for  paying  for  hospital  outpatient  services  under  a  prospective  pay- 
ment system.  In  developing  this  proposal,  the  Secretary  would  con- 
sider policies  which  provide  appropriate  limits  on  growth,  adjust- 
ments to  account  for  changes  in  types  of  patients  treated,  volume, 
technology,  and  medical  practice,  provide  incentives  for  hospitals  to 
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control  costs,  and  other  issues.  The  Secretary  would  consider 
whether  payments  for  the  same  service  should  vary  by  the  type  of 
facility  in  which  the  service  is  provided,  such  as  between  free- 
standing facilities  and  hospital  based  outpatient  departments.  In 
considering  the  impact  of  new  technology  on  the  cost  of  outpatient 
services,  the  Secretary  would  pay  particular  attention  to  issues 
raised  by  the  impact  of  new  technologies  on  the  costs  of  intra- 
ocular lenses  (IOLs),  including  whether  additional  payments  or  spe- 
cial adjustments  are  warranted  for  so-called  "high  technology 
lenses." 

The  HCFA  Administrator  would  provide  the  Committees  with 
summaries  of  existing  research  findings  by  January  1,  1991.  The 
Secretary  would  submit  a  detailed  proposal  to  the  Committees  by 
September  1,  1991.  ProPAC  would  submit  a  report  by  March  1, 
1992. 

(c)  Payments  for  Ambulatory  Surgery  and  Radiology. — Ambulato- 
ry surgical  services  and  radiology  services  in  hospital  outpatient 
departments  would  be  subject  to  aggregate  cost  limits  based  on  a 
blend  of  33  percent  of  the  hospital's  own  costs,  and  67  percent  of 
the  fees  for  the  same  services  provided  outside  of  the  hospital  set- 
ting, effective  January  1,  1991.  The  special  limit  for  ambulatory 
surgery  provided  in  eye,  and  in  eye-and-ear-speciality  hospitals 
would  be  extended  through  1995. 

In  determining  the  payment  rates  for  free-standing  ambulatory 
surgical  facilities,  the  Secretary  would  recognize  an  allowance  of 
$200  per  IOL,  effective  on  enactment  through  December  31,  1992. 

5.  Durable  medical  equipment  (DME) 

(a)  Overpriced  DME. — The  fees  for  seatlift  chairs  and  transcu- 
taneous electrical  nerve  stimulation  (TENS)  devices  would  be  re- 
duced by  15  percent,  effective  January  1,  1990. 

(b)  Limits  on  Variations  in  Fees. — The  regional  fees  would  be  re- 
pealed. National  upper-  and  lower-fee  limits  would  be  established 
for  all  categories  of  DME  except  for  customized  equipment,  and 
local  fees  above  or  below  these  limits  would  be  phased  to  the  limit- 
ing amount  in  1993. 

The  upper  limits  for  an  item  would  be  the  weighted  average  of 
the  fee  schedule  amounts  that  apply  in  1991.  In  1991  and  1992,  pay- 
ments would  be  capped  by  a  blend  of  the  local  fee  schedule  amount 
and  the  national  limit.  In  1991,  the  blend  would  be  based  on  67  per- 
cent of  the  local  fee  and  33  percent  of  the  national  limit.  In  1992, 
the  blend  would  be  based  on  33  percent  of  the  local  fee  and  67  per- 
cent of  the  national  limit.  In  1993,  the  fee  schedule  amounts  in 
areas  that  exceed  the  upper  limit  would  be  set  at  the  national 
limit. 

National  fee  "floors"  for  an  item  would  be  defined  as  85  percent 
of  the  national  upper  limits  in  1991.  In  1991  and  1992,  payments 
would  be  subject  to  a  lower  limit  equal  to  a  blend  of  the  local  fee 
schedule  amount  and  the  national  fee  floor.  In  1991,  the  blend 
would  be  based  on  67  percent  of  the  local  fee  and  33  percent  of  the 
national  floor.  In  1992,  the  blend  would  be  based  on  33  percent  of 
the  local  fee  and  67  percent  of  the  national  floor.  In  1993,  the  fee 
schedule  amounts  in  areas  that  are  below  the  national  floor  would 
be  set  at  the  floor. 
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Fees  in  areas  that  are  between  the  average  and  85  percent  of  the 
average  would  not  be  effected  by  this  provision. 

(c)  Cap  on  Rental  Items. — Payments  for  the  rental  of  DME  would 
be  based  on  a  fee  schedule  equal  to  ten  percent  of  the  average  al- 
lowed purchase  price  in  a  base  period  for  the  first  three  months  of 
rental  and  7.5  percent  of  the  average  allowed  purchase  price  for 
the  fourth  through  fifteenth  months  of  rental. 

The  Secretary  would  be  required  to  establish  the  reasonable 
useful  lifetime  of  rental  items.  A  new  cycle  of  rental  payments 
would  be  allowed  for  replacement  equipment. 

Patients  would  be  given  an  opportunity  to  purchase  rental  equip- 
ment in  the  tenth  month  of  rental,  in  which  case  payments  would 
continue  through  the  thirteenth  month. 

Non-customized  motorized  wheelchairs  would  be  recategorized 
back  into  the  rental  cap  category  of  equipment.  The  option  for 
treating  wheelchairs  as  customized  would  not  be  changed. 

If  the  Secretary  does  to  issue  regulations  defining  '  'customized' ' 
wheelchairs  by  Janury  1,  1992,  a  statutory  definition  would  become 
effective. 

(d)  Oxygen  Retesting. — Beneficiaries  that  qualify  for  oxygen  ther- 
apy for  an  initial  period  of  three  months  would  be  retested  to  con- 
firm their  continued  need  for  oxygen  use,  prior  to  continuing  pay- 
ments for  oxygen  therapy  beyond  the  initial  three  months. 

(e)  Useful  Lifetime  of  Rental  Equipment. — A  reasonable  useful 
lifetime  of  rental  and  frequently  serviced  items  would  be  estab- 
lished. The  useful  lifetime  would  be  five  years,  unless  the  Secretary 
finds,  based  on  program  experience,  that  a  longer  or  shorter  period 
is  appropriate  for  an  item.  After  an  item's  useful  lifetime  is 
reached  during  a  continuous  period  of  medical  necessity,  the  Secre- 
tary would  provide  for  a  new  cycle  of  rental  payments.  Carriers 
would  be  permitted  to  begin  an  earlier  cycle  of  new  rental  pay- 
ments for  equipment  that  is  lost  or  irreparably  damaged. 

(f)  DME  Update. — The  update  for  DME  would  be  reduced  by  one 
percent  in  1991  and  1992. 

(g)  Enteral  and  Parenteral  Equipment  and  Supplies. — Payment 
levels  for  enteral  and  parenteral  equipment  and  supplies  would  not 
be  updated  for  1991. 

(h)  Administrative  Procedures.— Suppliers  would  be  prohibited 
from  distributing  completed  or  partially  completed  Medicare  medi- 
cal necessity  forms.  Suppliers  who  distribute  such  forms  would  be 
subject  to  civil  monetary  penalties. 

For  customized  equipment  and  for  equipment  designated  by  the 
Secretary  as  requiring  a  prior  written  physician's  order,  suppliers 
could  request  prior  approval  of  the  item  from  a  carrier  in  a  form 
determined  by  the  Secretary.  The  Secretary  would  establish  stand- 
ards for  the  timeliness  of  carrier  responses  to  such  requests,  and 
would  incorporate  such  standards  into  the  evaluations  of  carriers' 
performance. 

Claims  for  item  of  DME  that  are  potentially  overused  would  be 
subject  to  special  carrier  scrutiny.  The  Secretary  would  publish, 
and  periodically  update,  a  list  of  such  items.  The  list  would  include: 
seatlift  chairs,  TENS  equipment,  power-driven  scooters,  and  such 
other  items  of  DME  as  determined  appropriate  by  the  Secretary. 
The  Secretary  would  include  items  that  are:  (1)  mass  marketed  di- 
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rectly  to  beneficiaries;  (2)  marketed  with  offers  to  waive  the  coin- 
surance, or  marketed  as  "free"  or  "at  no  cost"  to  beneficiaries  with 
Medigap  coverage  or  other  coverage;  (3)  subject  to  a  consistent  pat- 
tern of  overutilization;  and  (4)  frequently  denied  based  on  a  lack  of 
medical  necessity. 

(i)  Orthotics  and  Prosthetics.— Payments  for  orthotics  and  pros- 
thetics would  be  recodified  in  a  separate  subsection  of  law.  The  cur- 
rent requirements  relating  to  regional  fees  would  be  delayed  by 
one  year.  Otherwise,  payments  would  be  made  on  the  same  basis  as 
under  current  law. 

The  update  for  orthotic  and  prosthetic  fees  would  be  reduced  to 
zero  percent  for  1991. 

The  General  Accounting  Office  (GAO)  would  conduct  a  study  of 
payments  for  orthotic  and  prosthetic  items  and  services  under  Med- 
icare. 

6.  Clinical  laboratory  services 

(a)  Laboratory  Fee  Schedule  Update. — The  update  for  clinical  lab- 
oratory services  would  be  reduced  to  two  percent. 

(b)  Payments  for  Laboratory  Services. — The  limit  on  clinical  labo- 
ratory fee  schedules  would  be  reduced  from  93  to  88  percent  of  the 
median  of  local  fee  schedules. 

7.  Reduction  of  payments  under  Part  B  through  December  SI,  1990 

Program  payments  under  Part  B  would  be  reduced  by  1.4  per- 
cent for  services  provided  on  or  after  November  1,  1990,  and  on  or 
before  December  31,  1990.  Beneficiary  liability  for  Part  B  cost-shar- 
ing would  be  uneffected  by  this  reduction  in  the  same  manner  as 
under  a  sequester  order. 

Subtitle  C — Provisions  Relating  to  Medicare  Parts  A  and  B 
L  End  stage  renal  disease 

The  Secretary  would  establish  a  rate  for  hospital  and  free-stand- 
ing facilities  not  less  than  the  rate  in  effect  September  30,  1990. 
This  provision  would  expire  December  31,  1995. 

The  Secretary  would  be  directed  to  revise  payments  for  erythro- 
poietin. Payments  would  be  based  upon  1,000  unit  increments.  The 
Secretary  would  make  payments  of  no  more  than  $11.00  per  1,000 
units,  up  to  a  maximum  payment  of  $70  per  dose.  Beginning  in 
fiscal  year  1992,  the  payment  level  for  erythropoietin  would  be  in- 
dexed to  the  GNP  deflator.  The  Secretary  would  continue  to  make 
payments  as  an  add-on  to  the  composite  rate. 

2.  Medicare  secondary  payer 

As  a  result  of  changes  made  in  OBRA  '89,  the  Department  of 
Health  and  Human  Services  is  able  to  use  data  provided  by  the 
Social  Security  Administration  and  the  IRS  to  improve  identifica- 
tion and  collection  of  Medicare  secondary-payer  cases.  This  infor- 
mation is  particularly  useful  for  identifying  spouses  of  beneficiaries 
who  may  be  covered  by  an  employer  health  plan.  This  provision, 
scheduled  to  expire  after  September  30,  1991,  would  be  extended 
through  September  30,  1995. 
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Medicare  is  secondary  payer  for  disability  beneficiaries  who  are 
covered  by  a  "large  group  health  plan."  A  large  group  health  plan 
may  not  take  into  account  that  an  active,  disabled  individual  is  en- 
titled to  this  provision.  This  provision,  scheduled  to  expire  before 
January  1,  1992,  would  be  extended  through  September  30,  1995. 

Subtitle  D— Provisions  Relating  to  Medicare  Part  B  Premium 

and  Deductible 

1.  Part  B  premium 

The  Part  B  premium  would  be  set  as  follows:  $32.40  in  1991, 
$36,000  in  1992,  $40.50  in  1993,  $44.00  in  1994  and  $46.50  in  1995. 

2.  Part  B  deductible 

The  Part  B  deductible  would  be  increased  to  $100  in  1991,  $125 
in  1992  and  in  subsequent  years. 

Subtitle  E — User  Fees 

1.  Customs  Service 

The  Committee  agreed  to  extend  the  provisions  of  Subtitle  B  of 
the  Customs  and  Trade  Act  of  1990  (P.L.  101-382)  for  four  years 
until  December  31,  1995. 

2.  Internal  Revenue  Service 

The  Committee  agreed  to  extend  for  five  years,  effective  Septem- 
ber 30,  1990,  the  IRS  user  fee  program  which  expired  on  September 
29,  1990. 

3.  Social  Security  Overpayments 

Recovery  of  Overpayments  from  Former  Social  Security  Benefici- 
aries through  Tax  Refund  Offset — The  Social  Security  Administra- 
tion would  be  authorized  to  recover  overpayments  from  former 
social  security  beneficiaries  by  having  the  IRS  offset  the  former 
beneficiary's  tax  refund.  This  authority  would  remain  in  effect  so 
long  as  the  existing  Government-wide  tax  refund  offset  program  re- 
mains in  effect  (currently,  until  January  10,  1994). 

4.  Pension  Benefit  Guaranty  Corporation  (PBGC)  Premium 

The  Committee  agreed  to  increase  per-participant  premiums  pay- 
able to  the  PBGC  by  employers  who  maintain  defined  benefit  pen- 
sion plans.  Under  present  law,  the  premium  equals  $16.00  per  par- 
ticipant. In  addition,  a  variable  rate  premium  for  underfunded 
plans  under  present  law  equals  $6.00  per  $1,000  of  unfunded  liabil- 
ity per  participant;  the  variable  rate  premium  is  capped  at  $34.00. 
The  Committee  agreed  to  raise  the  basic  premium  to  $19.00  per 
participant;  and  the  variable  rate  to  $9.00  per  $1,000  of  unfunded 
liability,  capped  at  $53.00  per  participant.  The  increase  is  effective 
for  plan  years  beginning  after  December  31,  1990. 

Subtitle  F — Government-Sponsored  Enterprises 

The  Committee  agreed  to  require  that  the  Department  of  the 
Treasury  report  annually  on  the  financial  safety  and  soundness  of 
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Government-sponsored  enterprises.  The  Treasury  report  would  be 
submitted  to  the  Congress  on  March  15  of  each  year. 

Further,  the  Committee  agreed  that  borrowing  by  any  newly-cre- 
ated corporation  owned  in  whole  or  in  part  by  the  Federal  Govern- 
ment, or  any  privately-owned  Government-sponsored  enterprise, 
must  be  in  amounts  explicitly  authorized  by  law  and  must  be  di- 
rectly from  the  Department  of  the  Treasury  (to  include  the  Federal 
Financing  Bank).  These  provisions  are  identical  to  H.R.  3469,  the 
Federal  Debt  Management  Act,  which  was  ordered  favorably  re- 
ported to  the  House  by  the  Committee  on  Ways  and  Means  on 
March  28,  1990.  This  provision  would  be  effective  for  all  such  enti- 
ties established  pursuant  to  any  law  enacted  after  October  10,  1990. 

Subtitle  G — Debt  Limit  Increase 

The  budget  resolution  instructed  the  Committee  on  Ways  and 
Means  to  increase  the  permanent  statutory  limit  on  the  public  debt 
by  an  amount  not  to  exceed  $1.9  trillion. 

The  Committee  increased  the  public  debt  limit  by  $1,377.3  bil- 
lion, effective  on  enactment  through  September  30,  1993.  On  Octo- 
ber 1,  1993,  the  public  debt  limit  would  increase  an  additional  $500 
billion. 

TITLE  XIII— REVENUE  PROVISIONS 
Subtitle  A — Increase  Earned  Income  Tax  Credit 

The  Committee  agreed  to  a  provision  to  modify  the  Earned 
Income  Tax  Credit  in  a  manner  that  increases  the  expenditure  re- 
lated to  the  credit  by  $5  billion  over  five  years.  The  increase  is  ef- 
fective beginning  after  December  31,  1990. 

Subtitle  B — Excise  Taxes 

1.  Increase  Excise  Taxes  on  Distilled  Spirits,  Beer  and  Wine 

The  Committee  agreed  to  increase  the  excise  tax  rate  on  alcohol 
as  follows:  (a)  distilled  spirits,  increase  from  $12.50  to  $14.00  per 
proof  gallon;  (b)  beer,  increase  from  16  cents  to  32  cents  per  six 
pack;  (c)  wine,  increase  from  3  cents  to  25  cents  per  750-milliliter 
bottle;  (d)  fortified  wine,  increase  from  13  cents  to  35  cents  per  750- 
milliliter  bottle  (for  wine  with  14  to  21  percent  alcohol  content), 
and  from  45  cents  to  67  cents  per  750-milliliter  bottle  (for  wine 
with  21  to  24  percent  alcohol  content);  and  (e)  artificially  carbonat- 
ed wine,  increase  from  48  cents  to  70  cents  on  a  750-milliliter 
bottle. 

2.  Increase  Tobacco  Excise  Taxes 

The  Committee  agreed  to  increase  the  current  excise  taxes  on  all 
tobacco  products  by  25  percent  effective  January  1,  1991  (e.g.,  the 
tax  on  a  pack  of  20  small  cigarettes  would  be  increased  from  16 
cents  to  20  cents).  The  Committee  also  agreed  to  further  increase 
the  excise  taxes  on  all  tobacco  products  by  the  same  dollar  amount 
as  the  previous  25-percent  increase  effective  January  1,  1993  (e.g., 
the  tax  on  a  pack  of  20  small  cigarettes  would  be  increased  from  20 
cents  to  24  cents). 
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3.  Expand  Chemicals  Subject  to  Excise  Tax  on  Ozone-Depleting 

Chemicals 

The  Committee  agreed  to  expand  the  list  of  chemicals  subject  to 
the  excise  tax  on  ozone-depleting  chemicals,  effective  January  1, 
1991. 

4.  Increase  Highway  and  Motorboat  Fuels  Excise  Taxes 

The  Committee  agreed  to  extend  the  present  highway  and  motor- 
boat  fuels  taxes  through  September  30,  1995.  It  agreed  to  increase 
those  same  taxes  by  5  cents  per  gallon,  effective  December  1,  1990, 
and  by  an  additional  4  cents  per  gallon,  effective  July  1,  1991.  The 
increased  taxes  would  also  apply  through  September  30,  1995. 

The  Committee  agreed  that  railroads  would  be  subject  to  this 
entire  increase  in  tax,  with  all  taxes  collected  from  railroads  depos- 
ited in  the  general  fund  of  the  Treasury.  Of  the  remaining  reve- 
nues from  the  increased  taxes,  50  percent  would  be  deposited  in  the 
general  fund  of  the  Treasury,  and  50  percent  would  be  deposited  in 
the  Highway  Trust  Fund  or  Aquatic  Resources  Trust  Fund,  as  ap- 
propriate. Of  the  increased  taxes  deposited  in  the  Highway  Trust 
Fund,  20  percent  would  be  set  aside  in  the  mass  transit  account  of 
that  Trust  Fund. 

5.  Increase  Airport  and  Airway  Trust  Fund  Excise  Taxes 

The  Committee  agreed  to  extend  the  existing  Airport  and  Airway 
Trust  Fund  excise  taxes  through  1995.  It  also  agreed  to  increase 
those  taxes  (with  the  exception  of  the  international  departure  tax) 
by  25  percent.  The  increased  taxes  would  be  deposited  in  the  gener- 
al fund  of  the  Treasury  through  1992  and  would  be  deposited  in  the 
Airport  and  Airway  Trust  Fund  in  1993-1995. 

6.  Increase  the  Harbor  Maintenance  Excise  Tax 

The  Committee  agreed  to  increase  the  harbor  maintenance  tax  to 
0.125  percent  of  the  value  of  commercial  cargo  or  passenger  fare, 
effective  January  1,  1991. 

7.  Reimpose  the  Leaking  Underground  Storage  Tank  (LUST)  Trust 

Fund  Tax 

The  Committee  agreed  to  reimpose  the  0.1-cent-per-gallon  LUST 
Trust  Fund  fuels  tax  for  five  years,  effective  30  days  after  date  of 
enactment,  and  to  remove  the  revenue  ceiling. 

8.  Luxury  Excise  Tax 

The  Committee  agreed  to  impose  a  10-percent  luxury  excise  tax 
on  the  portion  of  the  sales  price  of  certain  items  that  exceeds  the 
following  thresholds:  (a)  automobiles,  $30,000;  (b)  private  boats  and 
yachts,  $100,000;  (c)  private  airplanes,  $100,000;  (d)  furs,  $5,000;  and 
(e)  jewerly,  $5,000. 

9.  Impose  Petroleum  Excise  Tax 

The  Committee  agreed  to  impose  an  excise  tax  at  a  rate  of  2 
cents  per  gallon  on  refined  petroleum  products,  including  gasoline, 
diesel  fuel,  commercial  and  noncommercial  aviation  fuels,  kero- 
sene, and  residual  fuel  oil.  The  tax  would  be  effective  December  1, 
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1990.  Products  not  used  as  fuel,  such  as  asphalt,  lubricants,  waxes, 
and  nonfuel  feedstocks  would  not  be  subject  to  tax.  In  addition, 
home  heating  oil,  exported  fuels,  and  fuels  used  in  manufacturing 
(including  agriculture)  would  be  exempt. 

For  fuels  other  than  highway  and  motorboat  fuels,  including 
fuels  used  by  railroads,  taxes  collected  would  be  deposited  in  the 
general  fund  of  the  Treasury.  For  the  highway  and  motorboat 
fuels,  50  percent  of  the  taxes  collected  would  be  deposited  in  the 
general  fund  of  the  Treasury,  and  the  remaining  50  percent  would 
be  dedicated  to  the  Highway  and  Aquatic  Resources  Trust  Funds, 
as  appropriate.  Of  the  taxes  dedicated  to  the  Highway  Trust  Fund, 
20  percent  would  be  set  aside  in  the  mass  transit  account  of  that 
Trust  Fund. 

Subtitle  C — Other  Revenue  Increases 

1.  Amortization  of  Policy  Acquisition  Expenses  of  Insurance  Compa- 

nies 

The  Committee  agreed  to  require  insurance  companies  to  amor- 
tize policy  acquisition  expenses,  as  further  defined,  on  a  straight 
line  basis  over  a  period  of  10  years,  and  to  make  other  related 
modifications. 

2.  Treatment  of  Salvage  and  Subrogation  of  Property  and  Casualty 

Insurance  Companies 

The  Committee  agreed  to  reduce  the  deduction  allowed  to  proper- 
ty and  casualty  insurance  companies  for  losses  incurred,  both  paid 
and  unpaid,  by  estimated  recoveries  of  salvage  and  subrogation 
claims  attributable  to  such  losses,  whether  or  not  the  salvage  is 
treated  as  an  asset  for  statutory  accounting  purposes. 

3.  Compliance  Provisions 

The  Committee  ajgreed  to  a  series  of  compliance  provisions,  in- 
cluding (a)  application  to  open  tax  years  of  compliance  provisions 
under  section  6038 A  of  the  Internal  Revenue  Code  of  1986  (as 
amended  by  the  Omnibus  Budget  Reconciliation  Act  of  1989);  (b) 
enhancing  the  applicability  of  the  principles  of  section  6038A  to  tax 
issues  of  foreign  corporations  conducting  a  trade  or  business  in  the 
United  States,  including  tax  issues  other  than  those  involving  re- 
lated-party transactions;  (c)  in  certain  cases,  suspending  for  a  limit- 
ed period  the  statute  of  limitations  of  corporations  pending  resolu- 
tion of  proceedings  to  enforce  or  quash  certain  summonses;  (d) 
modifying  the  accuracy-related  penalty  to  more  effectively  apply  to 
transfer  price  adjustments  under  section  482;  and  (e)  clarification 
that  certain  disclosure  is  permitted  by  the  Internal  Revenue  Serv- 
ice (IRS)  to  persons  providing  services  to  the  IRS,  such  as  expert 
witnesses,  and  that  unauthorized  disclosures  by  such  persons  are 
subject  to  the  same  sanctions  as  unauthorized  disclosures  by  IRS 
employees. 

4.  Use  of  Excess  Pension  Plan  Assets 

The  Committee  agreed  to  a  provision  permitting,  over  a  5-year 
period,  annual  transfers  from  overfunded  defined  benefit  pension 
plans  into  retiree  health  accounts.  Under  the  agreement,  transfers 
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could  not  reduce  assets  in  the  pension  plan  below  150  percent  of 
current  liability,  or  accrued  liability  if  less,  but  in  no  case  less  than 
125  percent  of  current  liability.  In  addition,  the  Committee  agreed 
to  a  number  of  modifications  to  the  excise  tax  on  reversions  of 
overfunded  pension  plans.  Under  the  agreement,  the  excise  tax  on 
reversions  is  increased  from  15  percent  under  current  law  to  50 
percent.  Alternatively,  the  employer  may  elect  to  pay  a  20-percent 
excise  tax  and  transfer  30  percent  of  the  reversion  into  a  new  pen- 
sion plan.  The  employer  could  also  elect  to  pay  a  20-percent  excise 
tax,  and  provide  for  benefit  increases,  allocated  among  active  par- 
ticipants and  retirees,  equal  to  25  percent  of  the  excess  assets  in 
the  terminated  plan. 

The  provisions  with  respect  to  asset  transfers  into  retiree  health 
accounts  is  effective  for  transfers  in  taxable  years  beginning  after 
December  31,  1990. 

The  modifications  to  the  excise  tax  on  asset  reversions  are  gener- 
ally effective  for  reversions  occurring  after  September  30,  1990, 
except  for  any  reversion  for  which  a  notice  of  intent  to  terminate 
was  provided  to  participants  on  or  before  September  30,  1990. 

5.  Certain  Corporate  Tax  Provisons 

The  Committee  agreed  to  a  series  of  business  tax  provisions,  in- 
cluding provisions  to  (a)  expand  and  clarify  reporting  and  alloca- 
tion rules  for  certain  asset  acquisitions;  (b)  require  the  accrual  of 
redemption  premium  of  certain  preferred  stock;  (c)  expand  the  defi- 
nition of  a  corporate  equity  reduction  transaction  (CERT)  to  in- 
clude the  acquisition  of  50  percent  or  more  of  the  stock  of  a  subsidi- 
ary of  another  corporation  (unless  an  election  under  Code  section 
338  was  made  to  treat  the  acquisition  as  an  acquisition  of  assets); 
(d)  impose  corporate  level  tax  on  divisive  transactions  in  connection 
with  certain  changes  of  ownership  if,  after  the  distribution  of  a 
subsidiary,  a  shareholder  holds  at  least  50  percent  of  the  stock  of  a 
corporation  involved  in  the  transaction  (generally,  the  distributing 
corporation  or  the  distributed  subsidiary),  provided  that  the  share- 
holder's 50-percent  ownership  is  attributable  to  stock  the  share- 
holder acquired  directly  or  indirectly  in  a  purchase  or  certain  simi- 
lar transactions  within  the  previous  five  years;  and  (e)  clarify  and 
modify  the  treatment  of  certain  debt-for-debt  exchanges  and  cer- 
tain preferred  stock-for-debt  exchanges. 

6.  Employment  Tax  Provisions 

A.  Increase  the  Cap  on  Wages  and  Self-Employment  Income  Sub- 

ject to  the  Medicare  Hospital  Insurance  Payroll  Tax 

The  Committee  agreed  to  increase  the  cap  on  wages  subject  to 
the  HI  payroll  tax  to  $73,000  for  1991,  as  compared  with  a  project- 
ed $54,300  under  present  law.  As  under  present  law,  the  cap  is  in- 
dexed according  to  changes  in  average  wages  in  the  economy. 

B.  Coverage  of  State  and  local  Government  Employees  Under  Medi- 

care 

The  Committee  agreed  to  a  provision  requiring  coverage  of  State 
and  local  government  employees  under  Medicare.  Medicare  hospi- 
tal insurance  (HI)  tax  is  phased-in  so  that  the  employer  and  em- 
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ployee  each  pays  a  tax  of  .8  percent  in  1992  (1.6  percent  total);  1.35 
percent  in  1993  (2.70  percent  total);  and  1.45  percent  in  1994  and 
thereafter  (2.9  percent  total). 

C.  Extend  Social  Security  Retirement  Coverage  to  State  and  Local 

Employees  not  Covered  by  a  Pension  Plan 

The  Committee  agreed  to  a  provision  requiring  Social  Security 
coverage  for  State  and  local  employees  who  are  not  covered  under 
a  retirement  plan  offered  by  a  State  or  local  employer.  The  provi- 
sion is  effective  with  respect  to  services  performed  after  September 
30,  1990. 

D.  Increase  in  Railroad  Retirement  Tier  2  Payroll  Taxes 

The  agreement  assumes  an  increase  in  the  Railroad  Retirement 
Tier  2  tax  rate  of  0.40  percent  on  the  Tier  2  wage  base  (capped  at 
$38,100  in  1990).  In  the  alternative,  the  rate  would  be  recalculated 
at  current  rates,  but  would  atrribute  employer  contributions  on  a 
rolling  10-year  base  to  account  for  the  reduced  number  of  rail  em- 
ployees and  thus  greatly  reduced  contributions  by  some  railroads. 
The  provision  would  be  effective  on  January  1,  1991. 

E.  Payroll  Tax  Deposit  Stabilization 

The  Committee  agreed  to  an  amendment  to  provide  that  employ- 
er deposits  of  withheld  income  and  payroll  taxes  equal  to  or  great- 
er than  $100,000  must  be  made  by  the  close  of  the  next  banking 
day  for  all  calendar  years.  The  provision  is  effective  for  amounts 
required  to  be  deposited  after  December  31,  1990. 

7.  Limitation  on  Itemized  Deductions 

The  Committee  agreed  to  a  provision  to  reduce  a  taxpayer's  al- 
lowable itemized  deductions  (other  than  medical  expenses  and  in- 
vestment interest)  by  an  amount  equal  to  3  percent  of  the  taxpay- 
er's adjusted  gross  income  (AGI)  in  excess  of  $100,000.  The  $100,000 
threshold  applies  to  married  couples  filing  jointly,  unmarried  indi- 
viduals, and  heads  of  households.  In  no  event  would  this  provision 
reduce  itemized  deductions  subject  to  the  provision  by  more  than 
80  percent. 

8.  Corporate  Interest  Deductions 

The  Committee  agreed  to  deny  a  deduction  for  interest  paid  by  a 
corporation  to  the  IRS  on  underpayments  relating  to  any  type  of 
Federal  tax.  The  provision  applies  to  interest  economically  accru- 
ing after  December  31,  1990. 


II.  DETAILED  EXPLANATION  OF  PROVISIONS 


Title  XII — Committee  on  Ways  and  Means:  Spending 
Subtitle  A — Provisions  Relating  to  Medicare  Part  A 

Sec.  12001 — Reductions  in  Payments  for  Capital-Related  Costs  of  In- 
patient Hospital  Services  for  Fiscal  Year  1991 

Present  Law 

Capital-related  costs  (including  depreciation,  interest,  and  rent) 
are  excluded  from  the  Prospective  Payment  System  (PPS)  until 
September  30,  1991.  Until  that  time,  capital  costs  continue  to  be  re- 
imbursed on  a  cost  basis. 

The  Omnibus  Budget  Reconciliation  Act  of  1987  (OBRA  '87)  re- 
duced payment  amounts  for  capital-related  costs  by  twelve  percent 
for  fiscal  year  1988  beginning  January  1,  1988,  and  fifteen  percent 
for  fiscal  year  1989.  The  Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89)  reduced  payment  amounts  by  fifteen  percent  for 
fiscal  year  1990,  beginning  January  1,  1990.  Sole  community  hospi- 
tals and  Essential  Access  Community  Hospitals  (EACH)  are  ex- 
empted from  capital-related  payment  reductions.  Current  law 
would  pay  hospitals  100  percent  of  their  capital-related  costs  in 
fiscal  year  1991. 

Explanation  of  Provision 

Capital-related  payment  amounts  would  be  reduced  by  fifteen 
percent  in  fiscal  year  1991.  Rural  Primary  Care  Hospitals  would  be 
exempted  from  the  reductions.  Sole  community  providers  and 
EACHs  would  continue  to  be  exempted  from  the  reductions. 

The  Committee  notes  that  capital-related  payments  are  excluded 
from  PPS  through  September  30,  1991.  The  Secretary  is  required  to 
develop  a  system  for  reimbursing  capital  on  a  prospective  basis 
prior  to  that  date.  The  Committee  intends  to  review  the  Secretary's 
proposal  at  such  time  as  the  Secretary  issues  a  notice  of  proposed 
rule-making  on  capital  reimbursement.  The  Committee  would  an- 
ticipate holding  a  public  hearing  at  that  time. 

The  Committee  notes  that  the  Congressional  Budget  Office  (CBO) 
currently  projects  that  the  total  expenditures  under  Part  A  will  in- 
crease from  $66.8  billion  to  $74.7  billion,  an  increase  of  11.7  per- 
cent, between  FY  91  and  FY  92,  after  implementation  of  the  pro- 
posed reductions  in  payment  incorporated  in  this  report.  Given  this 
rate  of  increase,  the  Committee  believes  there  is  more  than  suffi- 
cient flexibility  to  assess,  and  to  adjust  as  appropriate,  capital  pay- 
ment policy  prior  to  October  1,  1991. 
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Effective  Date 

Effective  for  portions  of  cost  reporting  periods  beginning  October 
1,1990. 

Sec.  12002 — Prospective  Payment  Hospitals 
Present  Law 

Current  law  provides  that  for  fiscal  year  1991  and  subsequent 
years  hospital  payments  per  discharge  for  all  Prospective  Payment 
System  (PPS)  hospitals  will  be  increased  at  a  rate  equal  to  the  hos- 
pital market  basket  index  percentage  increase.  The  hospital 
market  basket  index  is  an  inflation  index  developed  by  the  Secre- 
tary to  reflect  increases  in  the  costs  of  goods  and  services  pur- 
chased by  hospitals. 

The  Secretary  is  required  to  recommend  to  the  Congress  an  ap- 
propriate factor  to  be  used  to  update  the  large  urban,  other  urban, 
and  rural  standardized  amounts  which  are  the  basis  for  payment 
for  hospitals  in  each  type  of  area.  The  recommendation  must  take 
into  account  amounts  necessary  for  the  effective  and  efficient  deliv- 
ery of  medically  appropriate  and  necessary  care  of  high  quality. 
The  Secretary  has  recommended  an  update  of  the  increase  in  the 
market  basket  index  minus  1.75  percentage  points  for  urban  hospi- 
tals and  the  full  increase  in  the  market  basket  index  for  rural  hos- 
pitals in  fiscal  year  1991. 

Disproportionate  share  payments  are  made  to  an  urban  hospital 
with  100  or  more  beds  if  its  share  of  low  income  patients  equals  or 
exceeds  fifteen  percent.  The  adjustment  is  increased  by  0.6  percent- 
age points  for  each  1.0  percent  increase  in  the  proportion  of  low 
income  patients  between  15  and  20.2  and  .65  for  each  1.0  percent 
above  20.2.  Thus  the  adjustment  is  based  upon  the  formula  (P-15) 
.6  +  2.5  or  (P-20.2)  .65  +  5.62  respectively,  where  "P"  is  the  pro- 
portion of  low  income  patients. 

Certain  other  urban  hospitals  qualify  for  a  disproportionate 
share  adjustment  if  the  hospital  is  in  an  urban  area,  has  more  than 
100  beds,  and  can  demonstrate  that  its  net  inpatient  care  revenues 
from  other  than  Medicare  and  Medicaid  payable  by  State  and  local 
governments  for  indigent  care  exceed  thirty  percent  of  the  hospi- 
tal's net  inpatient  revenue.  These  hospitals  receive  a  disproportion- 
ate share  adjustment  of  thirty  percent. 

The  disproportionate  share  adjustment  expires  at  the  end  of 
fiscal  year  1995. 

No  specific  provision  regarding  restandardization  of  payment 
amounts  relative  to  changes  in  the  disproportionate  share  adjust- 
ments was  included  in  OBRA  '89. 

Under  current  law  rural  hospitals  would  receive  the  same  update 
factor  as  other  PPS  hospitals,  the  rate  of  increase  in  the  hospital 
market  basket  index. 

The  proportion  of  the  standardized  amount  which  relates  to 
labor  costs  is  adjusted  to  take  into  account  differences  between 
areas  in  salaries  and  wages.  OBRA  '87  directed  the  Secretary  to 
create  a  new  wage  index  for  fiscal  year  1991.  In  a  notice  of  pro- 
posed rule  making,  the  Secretary  has  proposed  a  new  wage  index 
based  upon  calendar  year  1988  data  which  will  be  effective  October 
1,  1990. 
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If  the  regional  standardized  amount  for  large  urban,  other 
urban,  or  rural  hospitals  in  a  region  is  higher  than  the  national 
standardized  amount  for  such  hospitals,  payment  to  those  hospitals 
in  that  region  is  based  upon  85  percent  of  the  national  standard- 
ized amount  and  upon  15  percent  of  the  regional  standardized 
amount  for  fiscal  years  beginning  with  fiscal  year  1988  and  ending 
with  fiscal  year  1990. 

OBRA  '86  authorized  the  Secretary  to  reduce  the  amount  of  pay- 
ments otherwise  payable  to  hospitals  and  skilled  nursing  facilities 
in  order  to  avoid  duplicate  payments  for  services  provided  by  physi- 
cian assistants. 

Reimbursement  to  hospitals  for  extended  care  services  in  swing 
beds  is  limited  to  the  average  of  the  Medicaid  skilled  nursing  facili- 
ty rates  for  the  state.  However,  OBRA  '87  eliminated  separate  pay- 
ment rates  for  skilled  nursing  facilities  under  Medicaid. 

OBRA  '87  directed  the  Secretary  to  develop  a  uniform  hospital 
reporting  demonstration  project  in  two  states.  In  those  states,  Cali- 
fornia and  Colorado,  hospitals  are  required  to  report  hospital  statis- 
tical and  cost  information  using  a  uniform  reporting  format  devel- 
oped by  the  Secretary. 

The  Prospective  Payment  Assessment  Commission  (ProPAC)  is 
required  to  consult  with  and  make  recommendations  to  the  Secre- 
tary and  evaluate  any  actions  of  the  Secretary  regarding  classifica- 
tion and  weighting  of  diagnosis-related  groups  (DRGs)  and  report  to 
the  Congress. 

By  March  1  of  each  year,  ProPAC  is  required  to  report  to  the 
Secretary  its  recommendations  for  the  hospital  update  factor.  The 
Secretary,  by  March  1  of  each  year,  is  required  to  report  to  the 
Congress  his  recommendation  for  the  update  factor,  taking  Pro- 
PAC's  recommendation  into  account.  By  May  1  of  each  year,  the 
Secretary  is  required  to  publish  an  updated  recommendation  on 
the  update  for  public  comment. 

In  addition  to  its  other  responsibilities,  ProPAC  is  required  to 
collect  and  assess  information  on  medical  and  surgical  procedures 
and  services,  including  information  on  regional  variations  of  medi- 
cal practice  and  lengths  of  stay  and  on  other  patient-care  data. 
ProPAC  is  required  to  give  special  attention  to  analysis  related  to 
updating  or  creating  new  DRGs  or  changing  the  DRG  weights. 

In  selecting  the  ProPAC  Commissioners,  the  Director  of  the 
Office  of  Technology  Assessment  (OTA)  is  directed  to  include  na- 
tional experts,  who  provide  a  mix  of  different  professionals,  broad 
geographic  representation,  and  a  balance  between  urban  and  rural 
representatives,  including  physicians  and  registered  professional 
nurses,  employers,  third  party  payors,  individuals  skilled  in  the 
conduct  and  interpretation  of  biomedical,  health  services,  and 
health  economics  research,  and  individuals  having  expertise  in  the 
research  and  development  of  technological  and  scientific  advances 
in  health  care. 

The  OTA  is  required  to  report  annually  to  Congress  on  the  func- 
tioning and  progress  of  the  Commission.  ProPAC  is  required  to 
report  to  the  Congress  on  its  evaluation  of  adjustments  made  to 
PPS  by  the  Secretary  each  year. 
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Explanation  of  Provisions 

The  hospital  update  factors  for  fiscal  years  1991  through  1995 
would  be  set  as  follows:  FY  '91:  market  basket  minus  two  percent- 
age points;  FY  '92:  market  basket  minus  3.55  percentage  points;  FY 
'93:  market  basket  minus  one  percentage  ponit;  FY  '94  and  FY  '95: 
market  basket. 

The  disproportionate  share  adjustment  would  be  increased  for 
urban  hospitals  over  100  beds  by  increasing  the  multiplier  in  the 
formulas  on  a  phased  in  basis. 

For  hospitals  where  the  disproportionate  patient  percentage 
("P")  is  between  15  and  20.2,  the  formula  would  be:  FY  '91— (P  - 
15)  .65  +  2.5;  FY  '92— (P  -  15).65  +  2.5;  FY  '93— (P  -  15)  .7  +  2.5; 
FY  '94— (P  -  15)  .8  +  2.5;  FY  '95— (P  -  15)  .85  +  2.5. 

For  hospitals  where  the  disproportionate  patient  percentage 
("P")  is  above  20.2,  the  formula  would  be:  FY  '91  and  FY  '92— (P 
-20.2).8  +  5.88;  FY  '93— (P  -  20.2)  .9  +  6.14;  FY  '94— (P  -  20.2) 
.95  +  6.66;  FY  '95— (P  -  20.2)  +  6.92. 

The  Secretary  would  be  directed  not  to  restandardize  payment 
amounts  as  a  result  of  this  amendment.  Hospitals  which  qualify  for 
a  disproportionate  share  adjustment  based  upon  revenue  for  indi- 
gent care  received  from  State  and  local  governments  would  receive 
a  disproportionate  share  adjustment  of  thirty-five  percent. 

The  disproportionate  share  adjustment  would  be  made  perma- 
nent. The  Secretary  would  be  directed  not  to  restandardize  pay- 
ment amounts  as  a  result  of  the  changes  in  the  disproportionate 
share  adjustments  made  by  OBRA  '89. 

The  update  for  hospitals  in  rural  areas  would  be  adjusted  each 
year  by  an  equal  annual  factor  beginning  with  fiscal  year  1991  and 
ending  with  fiscal  year  1995  such  that  the  gap  between  the  rural 
and  other  urban  standardized  amounts  would  be  closed  by  the  be- 
ginning of  FY  '95. 

For  the  last  nine  months  of  fiscal  year  1991,  the  wage  index 
would  be  based  25  percent  upon  calendar  year  1984  data  and  based 
75  percent  upon  calendar  year  1988  data.  For  fiscal  years  1992 
through  1993  wage  indices  would  be  based  solely  upon  calendar 
year  1988  data. 

The  Secretary  would  be  required  to  collect  data  on  compensation 
and  paid  hours  of  employment  in  each  occupational  category,  in- 
cluding compensation  of  contract  employees,  and  to  provide  these 
data  to  the  Prospective  Payment  Assessment  Commission 
(ProPAC). 

Based  on  these  data  the  Secretary  would  be  required  to  analyze 
and  make  recommendations  to  Congress  on  adjusting  the  area 
wage  index  for  occupational  mix  by  June  1,  1993.  By  September  1, 
1993  ProPAC  would  be  required  to  report  to  Congress  on  the  Com- 
mission's recommendations  for  adjusting  the  area  wage  index  for 
occupational  mix,  as  well  as  other  adjustments,  including  (but  not 
limited  to)  redefining  geographic  areas  for  purposes  of  the  wage 
index  and  the  inclusion  or  exclusion  of  compensation  of  contract 
employees  in  the  data  used  to  construct  the  area  wage  index. 

The  regional  floor  would  be  made  permanent.  The  Secretary 
would  be  directed  to  extend  the  regional  floor  on  a  budget-neutral 
basis. 
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The  provision  of  OBRA  '86  authorizing  the  Secretary  to  reduce 
payments  to  hospitals  and  skilled  nursing  facilities  would  be  re- 
pealed. 

Payments  to  hospitals  for  the  routine  costs  of  extended  care  serv- 
ices in  rural  areas  in  a  region  would  be  limited  to  the  payments  for 
such  costs  under  the  Medicare  program  for  free-standing  skilled 
nursing  facilities  in  such  areas  in  the  region. 

The  limit  would  be  based  on  costs  in  the  most  recent  year  for 
which  data  are  available  trended  forward  in  the  same  manner  as 
are  the  limits  currently  applicable  to  skilled  nursing  facilities  paid 
on  a  prospective  basis.  However,  if  this  limit  reduces  payment  in 
any  state,  hospitals  in  the  state  would  receive  the  current  level  of 
payment  until  the  limit  provided  by  this  section  exceeded  current 
payment. 

Hospitals  receiving  disproportionate  share  adjustments,  regional 
referral  centers,  sole  community  providers,  and  EACH  hospitals 
would  be  required  to  report  statistics  and  costs  using  the  uniform 
hospital  report  developed  by  the  Secretary  in  the  hospital  reporting 
demonstration  project  authorized  by  OBRA  '87. 

The  purpose  of  the  Prospective  Payment  Assessment  Commission 
would  be  defined  as  advising  the  Committees  on  the  development 
of  new  reimbursement  policies  and  modification  of  current  reim- 
bursement policies  which  promote  the  delivery  of  efficient,  accessi- 
ble, high-quality  health  care.  The  Commission  would  be  directed  to 
focus  on  payment  to  institutional  providers,  including  hospitals, 
outpatient  departments,  skilled  nursing  facilities,  ambulatory  sur- 
gical centers,  and  others  which  may  be  defined  in  the  future. 

In  performing  this  function,  ProPAC  would  be  required  to  ana- 
lyze and  recommend  changes  in  policies  regarding:  (1)  payment  of 
inner-city  hospitals,  including  appropriate  recognition  of  bad  debt 
and  charity  care  costs  and  adequacy  of  Medicaid  payment  levels;  (2) 
payment  of  rural  hospitals  including  recommendations  on  appro- 
priate responses  to  problems  with  low  occupancy,  quality  of  care, 
and  barriers  to  access  to  health  care  services  in  rural  areas;  and  (3) 
policies  which  help  constrain  the  costs  of  health  care  to  employers, 
including  changes  in  Medicare  and  in  payment  policies  affecting 
other  payers. 

ProPAC  would  be  directed  to  advise  the  Committees  on  new  Med- 
icare prospective  payment  programs  including  hospital-based  and 
free-standing  ambulatory  care,  PPS-exempt  hospitals,  skilled  nurs- 
ing facilities,  and  home  health  agencies. 

With  respect  to  PPS,  ProPAC  would  be  required  to  recommend  a 
hospital  update  factor  as  well  as  other  proposed  changes  in  current 
Medicare  reimbursement  systems  to  the  Committees  by  March  1  of 
each  year.  In  doing  so,  ProPAC  would  be  directed  to  focus  on  major 
revisions  to  the  DRG  system  including  adjustments  for  severity,  in- 
creasing the  number  of  DRGs,  and  capital  payment. 

The  Secretary  would  continue  to  be  required  to  make  an  inde- 
pendent recommendation  on  the  update  by  March  1.  By  May  1  of 
each  year  the  Secretary  would  continue  to  be  required  to  publish 
his  revised  recommendation  for  the  update  factor,  as  well  as  his 
recommendations  for  other  changes  in  current  reimbursement  sys- 
tems, in  the  Federal  Register.  If  the  Secretary's  recommendations 
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were  different  from  ProPAC's,  the  Secretary  would  be  required  to 
explain  the  reasons  for  the  differences  in  the  notice. 

ProPAC  would  be  required  to  report  each  year  by  June  1  on 
Medicare  PPS  and  the  health  care  system.  ProPAC  would  report 
generally  on  issues  and  problems  with  the  health  care  system  as  a 
whole  and  with  hospitals  and  other  institutional  providers. 

The  Director's  authority  to  appoint  ProPAC  Commissioners 
would  be  modified  to  clarify  that  the  professions  listed  for  member- 
ship of  the  Commission  are  illustrative,  not  determining.  The  Com- 
mittee wishes  to  make  clear  that  it  does  not  expect  the  Director  to 
assure  that  each  and  every  category  listed  must  be  represented 
among  the  Commissioners  at  any  given  point  in  time. 

The  required  OTA  report  to  Congress  would  be  eliminated.  The 
requirement  for  the  report  to  Congress  on  the  Secretary's  adjust- 
ments to  PPS  would  be  eliminated. 

Effective  Date 

Hospital  updates  effective  for  discharges  occurring  on  or  after 
January  1,  1991.  Changes  in  disproportionate  share  and  increase  in 
rural  update  (other  than  basic  update)  effective  for  discharges  oc- 
curring on  or  after  July  1,  1991.  Extension  of  regional  floor  effec- 
tive October  1,  1990.  Changes  in  area  wage  index  effective  for  dis- 
charges occurring  on  or  after  January  1,  1990.  Technical  correction 
on  restandardization  effective  as  if  enacted  as  part  of  OBRA  '89. 
Reporting  requirements  and  swing  bed  reimbursement  effective  for 
cost  reporting  periods  beginning  on  or  after  October  1,  1990.  The 
repeal  of  physician  offset  effective  as  if  enacted  as  part  of  OBRA 
'86.  All  other  provisions  effective  upon  the  date  of  enactment. 

Sec.  12003— Hospital  DRG  Payment  Window 

Present  Law 

In  order  to  prevent  unbundling  of  hospital  services,  all  services 
provided  to  an  inpatient  of  a  hospital  are  paid  through  the  DRG 
payment  system,  although  the  Secretary  may  waive  this  provision 
in  certain  isolated  circumstances.  Outpatient  services  may  not  be 
billed  on  behalf  of  an  inpatient  of  a  hospital.  An  inpatient  stay  is 
defined  as  beginning  at  midnight  of  the  day  of  admission.  The  Med- 
icare Intermediary  Manual  states  further  that  services  provided  for 
up  to  24  hours  prior  to  the  day  of  admission  are  considered  to  be 
part  of  the  hospital  stay  and  are  not  separately  reimbursable  under 
Part  B  of  Medicare. 

Explanation  of  Provision 

In  order  to  curb  further  unbundling  which  has  occurred  since  the 
introduction  of  the  DRG  payment  system,  services  provided  on  the 
day  of  admission  and  for  up  to  72  hours  prior  to  the  day  of  admis- 
sion would  not  be  separately  reimbursable  under  Part  B  if  Part  A 
is  the  primary  payer  for  the  admission.  Medicare  carriers  would  be 
responsible  for  assuring  that  payment  was  not  made  under  Part  B 
for  these  services. 

Effective  Date 
January  1,  1991. 
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Sec.  12004 — Payments  for  Graduate  Medical  Education 
Explanation  of  Provision 

Medicare  payments  under  Part  A  for  the  direct  costs  of  graduate 
medical  education  (GME)  are  limited  by  provisions  enacted  in  the 
Consolidated  Omnibus  Reconciliation  Act  of  1985  (COBRA).  Pay- 
ments to  a  hospital  are  based  on  the  product  of:  (1)  the  approved 
amount  per  FTE  resident  for  the  hospital;  (2)  the  number  of  FTE 
residents,  and  (3)  the  proportion  of  Medicare  inpatient  days.  The 
share  of  GME  payments  from  the  Part  A  trust  fund  is  determined 
by  the  Secretary  and  reflects  the  reasonable  proportion  of  such 
costs  of  hospitals  associated  with  the  provision  of  services  under 
Part  A.  The  current  allocation  provides  that  85  percent  of  GME 
payments  are  from  the  Part  A  trust  fund. 

The  approved  amount  per  FTE  resident  for  a  specific  hospital  is 
based  on  the  hospital's  individual  costs  for  GME  in  the  cost  report- 
ing period  beginning  on  or  after  July  1,  1985.  The  approved  amount 
per  FTE  resident  in  the  base  year  is  increased  annually  by  the  per- 
centage change  in  the  CPI-U. 

The  approved  costs  for  each  hospital  include  the  salaries  of  resi- 
dents and  supervising  physicians  and  other  overhead  costs  directly 
attributable  to  the  medical  education  program.  The  number  of  FTE 
residents  used  to  calculate  the  approved  amount  per  FTE  resident 
is  based  on  the  number  of  FTE  residents  in  the  base  year  of  1985. 

Residents  beyond  the  initial  period  of  residency  are  counted  as 
.50  FTE.  Residents  in  their  initial  years  of  residency  are  counted  as 
1.00  FTEs.  Foreign  medical  school  graduates  are  included  in  the 
FTE  count  only  if  they  meet  certain  requirements. 

Explanation  of  Provision 

In  determining  the  number  of  FTE  residents  for  Medicare  GME 
payments,  each  FTE  resident  beyond  the  initial  three  years  of 
training  in  any  specialty  would  be  counted  as  0.80  FTE.  Each  FTE 
resident  in  the  initial  period  of  training  in  specialties  other  than 
family  medicine,  internal  medicine  and  pediatrics  would  be  count- 
ed as  0.90  FTE.  Each  FTE  resident  in  the  initial  period  of  training 
in  internal  medicine  and  pediatrics  would  be  counted  as  1.00  FTE. 

Each  FTE  resident  being  specifically  trained  in  primary  care,  as 
designated  by  the  Secretary,  would  be  counted  as  1.10  FTE.  Pri- 
mary care  specialties  would  be  family  medicine,  general  internal 
medicine  and  general  pediatrics. 

Positions  in  general  internal  medicine  and  general  pediatrics 
would  be  designated  by  the  Secretary  as  meeting  criteria  set  by 
regulations  following  application  by  a  hospital.  In  developing  the 
criteria,  the  Secretary  could  adapt  the  criteria  from  the  definitions 
developed  for  the  primary  care  training  assistance  program  under 
the  Public  Health  Service  Act. 

The  approved  amount  per  FTE  resident  would  be  limited  in  each 
year  to  a  set  percent  of  the  national  median,  adjusted  for  local 
wage  and  wage-related  costs,  of  the  hospital-specific  approved  FTE 
resident  amounts.  The  limiting  percentages  would  be  200  percent 
in  fiscal  year  1992,  175  percent  in  fiscal  year  1993,  and  150  percent 
in  fiscal  year  1994. 
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Effective  Date 

Effective  for  portions  of  cost  reporting  periods  beginning  on  or 
after  July  1,  1991. 

Sec.  12005— PPS-Exempt  Hospitals 

Present  Law 

The  reductions  in  capital-related  payments  does  not  currently 
apply  to  hospitals  exempt  from  PPS. 

Certain  hospitals  are  exempt  from  the  Prospective  Payment 
System,  including  children's  hospitals,  psychiatric  hospitals,  reha- 
bilitation hospitals,  and  long-term  hospitals.  These  hospitals  are 
paid  based  upon  a  hospital-specific  target  rate  subject  to  a  limit  on 
the  rate  of  increase. 

The  Secretary  is  directed  to  provide  an  exemption  from,  or  an  ex- 
ception and  adjustment  to,  a  hospital's  target  rate  if  events  beyond 
the  hospital's  control,  or  extraordinary  circumstances,  including 
changes  in  case  mix  and  volume,  or  the  closure  of  another  hospital, 
cause  a  distortion  in  the  hospital's  costs.  There  are  no  time  limits 
associated  with  the  Secretary's  authority.  OBRA  '89  required  the 
Secretary  to  develop  a  process  for  hospitals  to  request  exceptions 
and  adjustments.  Although  the  Secretary  was  required  to  develop 
such  a  process  within  six  months  of  enactment,  the  Secretary  has 
not  developed  the  process  at  this  time. 

Among  other  remedies  the  Secretary  may  approve  the  use  of  a 
different  base  year  for  purposes  of  determining  the  appropriate 
target  rate  if  the  new  base  period  is  more  representative  of  the  rea- 
sonable and  necessary  cost  of  inpatient  services. 

Explanation  of  Provision 

Capital-related  costs  for  PPS-exempt  hospitals  would  be  reduced 
by  15  percent  in  FY  '91  and  '92. 

The  Secretary  would  be  directed  to  develop  a  new  prospective 
payment  methodology  for  exempt  hospitals  or  to  modify  substan- 
tially the  current  target  rate  system.  The  Secretary  would  be  di- 
rected to  report  to  the  Committee  on  Ways  and  Means  and  the 
Committee  on  Finance  his  proposals  to  modify  or  replace  the  cur- 
rent system  by  February  1,  1991.  The  Prospective  Payment  Assess- 
ment Commission  would  be  directed  to  report  to  the  Congress  with 
comments  on  the  HHS  proposal  by  May  1,  1991. 

In  developing  the  proposal  to  modify  or  replace  the  current 
system,  the  Secretary  would  be  directed  to  consider:  (1)  Policies 
which  provide  for  appropriate  limits  on  growth  in  Medicare  ex- 
penditures; (2)  adjustments  or  other  methodologies  to  account  for 
changes  in  case  mix,  severity  of  illness,  volume,  technological  de- 
velopment, necessary  changes  in  medical  practices;  and  (3)  appro- 
priate allocation  of  operating  and  capital  costs  to  PPS-exempt  units 
of  hospitals  and  to  general  hospital  operations. 

In  addition,  the  Secretary  would  be  directed  to  consider  the  need 
for  adjustments  similar  to  those  within  the  Prospective  Payment 
System,  including  adjustments  relating  to  disproportionate  share  of 
low-income  patients,  differential  wage  costs,  teaching  costs,  and 
outliers. 
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The  Committee  wishes  to  make  clear  that  modification  of  the 
current  system  may  be  a  reasonable  approach  for  the  Secretary  to 
propose,  although  development  of  a  new  system  should  not  be  ruled 
out  in  advance.  However,  if  the  Secretary  chooses  to  continue  the 
current  target  rate  system,  a  number  of  concerns  about  the  current 
system  would  need  to  be  addressed.  In  particular  the  Committee  is 
concerned  that  under  a  target  rate  system  payments  to  hospitals 
over  time  may  bear  little  relationship  to  the  costs  of  providing 
services  unless  modifications  to  the  base  year  are  allowed,  or 
unless  automatic  adjustments  to  the  system  are  responsive  to  le- 
gitimate changes  in  the  operation  of  the  affected  hospitals.  The 
Committee  would  expect  the  Secretary's  proposal  to  be  responsive 
to  these  concerns. 

The  Contractor  Performance  and  Evaluation  standards  would  be 
amended  to  require  fiscal  intermediaries  to  evaluate  and  forward 
to  the  Health  Care  Financing  Administration,  with  recommenda- 
tions, applications  from  exempt  hospitals  for  exceptions  and  adjust- 
ments to  the  target  rates  within  sixty  days  of  filing  of  a  completed 
application,  unless  further  information  is  required  by  the  interme- 
diary. If  the  application  is  not  complete,  the  intermediary  would  be 
required  to  inform  the  applicant  of  what  additional  information 
was  required  within  the  sixty-day  time  period.  HCFA  would  be  re- 
quired to  act  on  applications  within  120  days  of  receiving  a  com- 
pleted application  from  the  intermediary.  HCFA  would  be  required 
to  provide  guidance  to  the  fiscal  intermediaries  and  to  hospitals  on 
what  a  complete  application  should  include  within  six  months  of 
enactment. 

The  grounds  on  which  the  Secretary  may  grant  an  appeal  for  an 
exception  and  adjustment  to  the  TEFRA  limits  would  be  clarified. 
The  grounds  would  include,  but  not  be  limited  to:  A  change  in  ap- 
plicable technology,  medical  practice,  or  case  mix  severity  which 
increases  costs  above  the  target  rate;  or  a  change  in  wages  and 
wage-related  costs  in  the  geographic  area  of  the  hospital  in  excess 
of  the  change  nationally  in  wages  paid  by  hospitals.  If  the  Secre- 
tary does  not  approve  an  application,  in  whole  or  in  part,  he  would 
be  required  to  provide  a  detailed  explanation  of  the  grounds  for  his 
decision  to  the  applicant  hospital. 

The  Committee  notes  its  continuing  concern  with  the  implemen- 
tation of  the  requirements  of  subsection  101(c)  of  the  Medicare  Cat- 
astrophic Coverage  Repeal  Act  regarding  adjustments  to  the  target 
amounts.  Clause  (2)(A)(ii)  of  the  subsection  requires  the  Secretary 
to  adjust  the  target  amounts  to  take  into  account  costs  related  to 
beneficiaries  who  were  inpatients  of  an  excluded  hospital  and  who 
had  exhausted  Medicare  coverage  prior  to  the  period  the  MCCA 
was  in  effect.  The  Secretary's  regulations  published  September  4, 
1990,  indicate  the  Secretary's  willingness  to  grant  adjustments  to 
the  target  amounts  as  required  by  this  provision.  The  Committee 
expects  the  Secretary  to  grant  such  adjustments  expeditiously  and 
without  regard  to  whether  the  hospital  incurred  Medicare  operat- 
ing losses  in  the  year  MCCA  was  in  effect. 

Effective  Date 

Reduction  of  capital  costs  effective  for  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1990.  Development  of  a  prospective 
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payment  methodology  and  modifications  to  the  CPEP  standards  ef- 
fective upon  the  date  of  enactment.  Modifications  to  appeal  stand- 
ards as  if  enacted  in  OBRA  '89. 

Sees.  12006 — Freeze  in  Payments  Under  Part  A  through  December 
31,  1990 

Present  Law 

Under  current  law  payments  to  hospitals  would  be  modified  in 
several  ways  for  fiscal  year  1991.  Payments  would  increase  by  the 
hospital  market  basket  inflation  index;  new  area  wage  indices 
would  be  effective;  the  regional  floor  would  expire;  and  capital 
costs  would  be  reimbursed  at  100%  of  cost.  Payments  to  hospices 
would  increase  by  the  market  basket.  Payments  to  skilled  nursing 
facilities  and  home  health  agencies  would  not  change. 

Explanation  of  Provision 

Payments  to  hospitals  and  hospices  would  be  frozen  at  FY  '90 
levels.  This  would  be  accomplished  by  continuing  the  FY  '90  stand- 
ardized amounts,  wage  indices,  and  regional  floor,  and  by  continu- 
ing the  FY  '90  reduction  in  capital  costs  of  fifteen  percent.  The 
update  in  payment  for  hospitals  would  be  delayed  to  January  1, 
1991. 

Effective  Date 
November  1,  1990. 

Subtitle  B — Provisions  Relating  to  Medicare  Part  B 

Part  1 — Payments  for  Physician  Services 
Sees.  12101-12104 — Payments  for  Overprice  Physician  Services 
Present  Law 

(a)  Overpriced  Procedures — OBRA  '86  provided  for  a  ten  percent 
across  the  board  reduction  in  the  prevailing  charges  for  cataract 
surgery.  OBRA  '87  provided  for  reductions  in  the  prevailing 
charges  of  twelve  procedures  by  two  percent  plus  a  sliding  scale  re- 
duction ranging  between  zero  and  fifteen  percent.  The  overpriced 
procedures  were  identified  by  the  Physician  Payment  Review  Com- 
mission (PhysPRC). 

OBRA  '89  provided  for  reductions  in  244  overpriced  procedures. 
Procedures  were  considered  overpriced  if  the  national  average  pre- 
vailing charge  exceeded  the  amount  that  would  be  paid  under  the 
RB  RVS  by  more  than  10  percent,  based  on  the  recommendations 
of  the  PhysPRC.  The  reductions  were  equal  to  one-third  of  the 
amount  that  each  procedure  was  overpriced  in  each  locality,  but 
not  more  than  15  percent,  effective  April  1,  1990.  As  written,  this 
provision  contains  a  technical  drafting  error  that  would  lead  to  re- 
ductions of  less  than  this  amount. 

The  services  considered  by  the  Physician  Payment  Review  Com- 
mission included  only  379  codes  of  the  1,400  procedures  studied  in 
the  first  phase  of  the  Harvard  RB  RVS  study,  and  did  not  include 
any  services  not  in  the  first  phase  of  that  study.  Services  not  in- 
cluded represent  about  27  percent  of  all  physician  services. 
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(b)  Payments  for  Radiology  Services — OBRA  '87  established  a  fee 
schedule  for  radiology  services  based  on  a  relative  value  scale.  Pay- 
ments for  radiology  services  are  based  on  the  lesser  of  (1)  actual 
charges  and  (2)  a  local  conversion  factor  times  the  number  of  rela- 
tive value  units  assigned  to  the  professional  and  technical  compo- 
nents of  each  procedure.  The  fee  schedule  applies  to  services  pro- 
vided by  radiologists  (board-certified  or  board-eligible  radiologists, 
or  to  physicians  for  whom  one-half  of  their  Medicare  charges  are 
for  radiology  services).  OBRA  '87  set  the  radiology  payments  at  97 
percent  of  the  amount  allowed  under  the  fee  schedule. 

An  additional  reduction  in  the  radiology  payments  of  4  percent, 
effective  April  1,  1990  was  included  in  OBRA  '89.  OBRA  '89  also 
eliminated  the  January  1990  MEI  updated. 

OBRA  '89  also  provided  that  most  radiology  services  billed  by 
other  physicians  could  not  exceed  the  payment  that  would  be  made 
under  the  radiology  fee  schedule. 

All  services  reimbursed  on  a  reasonable  charge  basis  may  be  re- 
duced by  carriers  if  the  carrier's  usual  payment  in  its  private  busi- 
ness is  less  than  the  amount  that  would  otherwise  be  payable 
under  Medicare. 

When  the  radiology  fee  schedule  was  established  in  OBRA  '87, 
the  fees  were  to  be  established  on  the  basis  of  carrier  "service 
areas."  This  term  has  been  used  by  the  Secretary  to  mean  carrier 
localities. 

(c)  Payments  for  Anesthesia  Services — OBRA  '87  provided  for  the 
development  and  establishment  of  an  anesthesiology  fee  schedule 
based  on  a  relative  value  scale  for  services  rendered  on  or  after 
January  1,  1989. 

OBRA  '89  specified  that  the  time  units  used  in  computing  the 
relative  value  units  under  the  relative  value  schedule  for  both  phy- 
sicians and  CRNAs  would  be  based  on  the  actual  time,  rather  than 
rounded  up  to  fifteen  or  thirty  minute  time  units. 

Anesthesiologists  are  reimbursed  for  the  time  they  spend  super- 
vising anesthesia  provided  CRNAs.  When  supervising  multiple  con- 
current procedures  by  CRNAs,  the  amount  payable  to  the  anesthe- 
siologists for  base  units  is  reduced  by  10%  for  two  concurrent  pro- 
cedures, 25%  for  three  concurrent  procedures,  and  40%  for  four 
concurrent  procedures. 

(d)  Pathology  Services — OBRA  '87  provided  for  the  development 
of  a  pathology  fee  schedule  based  on  a  relative  value  scale  that 
could  be  used  to  pay  for  pathology  services.  The  Secretary  was  re- 
quired to  submit  a  report  to  Congress  on  the  pathology  fee  sched- 
ule. OBRA  '89  provided  that  pathology  services  provided  on  or 
after  January  1,  1991  would  be  paid  based  on  the  relative  value 
scale  developed  by  the  Secretary. 

Explanation  of  Proposal 

(a)  Overpriced  Procedures — Procedures  identified  as  overpriced 
in  OBRA  '89  would  be  reduced  by  the  same  amount  as  such  proce- 
dures were  reduced  under  OBRA  '89.  As  OBRA  '89  reduced  the 
amount  these  procedures  were  overpriced  by  %,  the  reduction 
under  this  provision  would  reduce  the  amount  these  procedures  are 
overpriced  by  an  additional  Vb,  or  V2  of  the  remaining  amount. 
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By  making  the  same  reductions  as  under  OBRA  '89,  the  reduc- 
tions would  reflect  the  same  adjustments  for  differences  in  practice 
costs  as  under  OBRA  '89. 

Services  not  included  in  the  first  phase  of  the  Harvard  RB  RVS 
study,  and  not  reviewed  by  the  Physician  Payment  Review  Com- 
mission, would  have  their  prevailing  charges  reduced  by  5  percent. 

These  procedures  include  all  physician  services  except:  (1)  radiol- 
ogy, anesthesiology,  pathology  and  overpriced  procedures  reduced 
by  OBRA  '89;  (2)  primary  care  services;  (3)  other  so-called  '  'evalua- 
tion and  management' '  services  including:  hospital  visits  (HCPCS 
codes  90200  through  90292),  consultations  and  second  and  third  sur- 
gical opinions  (HCPCS  codes  90600  through  90654),  preventive  med- 
icine visits  (HCPCS  codes  90750  through  90764),  ophthalmology 
visits  (HCPCS  codes  92002-92014),  other  visits  (HCPCS  code  90699), 
psychiatric  services  (HCPCS  codes  90801  through  90862),  emergen- 
cy care  facility  services  (HCPCS  codes  99062  through  99065),  and 
critical  care  services  (HCPCS  codes  99160  through  99174);  and  (4) 
services  reviewed  by  PhysPRC  that  are  not  considered  overpriced 
by  more  than  10  percent  or  are  under  valued,  including:  partial, 
simple,  and  subcutaneous  mastectomy  (HCPCS  codes  19160  through 
19182),  tendon  sheath  injections  and  small  joint  arthrocentesis 
(HCPCS  codes  20550  through  20610),  femoral  fracture  and  trochan- 
teric fracture  treatments  (HCPCS  codes  27230  through  27248),  en- 
dotracheal intubation  (HCPCS  code  31500),  thoracentesis  (HCPCS 
code  32000),  thoracostomy  (HCPCS  codes  32020  through  32036),  lo- 
bectomy (HCPCS  codes  32485  and  32490),  aneurysm  repair  (HCPCS 
codes  35022  and  35111),  enterectomy  (HCPCS  code  44125),  colecto- 
my (HCPCS  code  44151),  cholecystectomy  (HCPCS  code  47612),  cys- 
tourethroscopy  (HCPCS  code  52340),  transurethral  fulguration  and 
resection  (HCPCS  codes  52606  and  52620),  sacral  laminectomy 
(HCPCS  code  63011),  tympanoplasty  with  mastoidectomy  (HCPCS 
codes  69643  and  69645),  and  ophthalmoscopy  (HCPCS  codes  92225, 
92250  and  92260). 

In  addition,  the  drafting  error  in  the  calculation  of  reductions  in 
overpriced  provided  for  in  OBRA  '89  would  be  corrected. 

(b)  Payments  for  Radiology  Services — The  local  conversion  fac- 
tors used  for  payments  under  the  radiology  fee  schedule  would  be 
reduced  by  up 'to  fifteen  percent.  The  amount  of  the  reduction  in 
each  locality  would  be  calculated  as  follows:  (1)  the  national  aver- 
age conversion  factor  that  applied  after  April  1,  1990  would  be  re- 
duced by  six  percent;  (2)  a  local  reduced  conversion  factor  amount 
would  be  estimated  by  adjusting  the  overhead  and  work  compo- 
nents of  the  reduced  national  average  conversion  factor  by  a  GPCI 
and  physician  work  geographic  index  in  the  same  manner  as  under 
the  RB  RVS;  and  (3)  the  local  conversion  factor  would  be  reduced 
to  the  adjusted  local  amount,  up  to  a  maximum  reduction  of  fifteen 
percent.  If  the  local  conversion  factor  was  less  than  the  adjusted 
local  amount,  the  local  conversion  factor  would  not  be  changed. 

In  applying  the  GPCI  and  physician  work  geographic  adjust- 
ments, the  Secretary  would  provide  that  80  percent  of  the  profes- 
sional component  and  35  percent  of  the  technical  component  of  ra- 
diology fees  represents  physician  work. 
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The  GPCI  and  work  adjustments  used  in  calculating  the  local  re- 
duced conversion  factor  would  be  the  most  recent  estimates  of  the 
adjustments  that  would  apply  under  the  RB  RVS. 

The  prevailing  charges  of  radiology  services  not  reimbursed 
under  the  fee  schedule  would  be  reduced  to  the  fee  schedule 
amount. 

The  relative  values  under  the  radiology  fee  schedule  for  CAT 
scans  and  MRI  scans  would  be  reduced  by  10  percent.  The  Commit- 
tee intends  that,  while  so-called  "PET"  scans  are  not  currently  cov- 
ered under  Medicare,  if  and  when  the  Secretary  determines  that 
payments  should  be  made  for  this  service,  the  relative  values  for 
these  services  should  reflect  this  10  percent  reduction  in  relative 
values  for  MRI  and  CAT  scans. 

Carriers  would  be  prohibited  from  applying  the  comparable  fee 
rule  to  services  under  the  radiology  fee  schedule,  effective  with  im- 
plementation of  the  RB  RVS  on  January  1,  1992. 

Payments  under  the  radiology  fee  schedule  would  be  differentiat- 
ed by  payment  "localities"  as  opposed  to  carrier  "service  areas". 
This  provision  would  make  the  payment  areas  for  radiology  serv- 
ices consistent  with  the  payment  areas  for  other  physician  services, 
and  with  the  payment  areas  under  the  RB  RVS.  This  would  be  ef- 
fective as  if  included  in  OBRA  '87. 

(c)  Payments  for  Anesthesia  Services — The  local  conversion  fac- 
tors used  for  payments  for  physician  anesthesia  services  would  be 
reduced  by  up  to  fifteen  percent.  The  amount  of  the  reduction  in 
each  locality  would  be  calculated  as  follows:  (1)  the  national  aver- 
age conversion  factor  that  applied  after  April  1,  1990  would  be  re- 
duced by  six  percent;  (2)  a  local  reduced  conversion  factor  amount 
would  be  estimated  by  adjusting  the  overhead  and  work  compo- 
nents of  the  reduced  national  average  conversion  factor  by  a  GPCI 
and  physician  work  geographic  index  in  the  same  manner  as  under 
the  RB  RVS;  and  (3)  the  local  conversion  factor  would  be  reduced 
to  the  adjusted  local  amount,  up  to  a  maximum  reduction  of  fifteen 
percent.  If  the  local  conversion  factor  was  less  than  the  adjusted 
local  amount,  the  local  conversion  factor  would  not  be  changed. 

In  applying  the  GPCI  and  physician  work  geographic  adjust- 
ments, the  Secretary  would  provide  that  70  percent  of  fee  repre- 
sents physician  work. 

The  reduction  in  payments  to  anesthesiologists  for  supervising 
multiple  concurrent  services  by  CRNAs  would  be  extended  through 
December  31,  1995. 

Carriers  would  be  prohibited  from  applying  the  comparable  fee 
rule  to  anesthesia  services,  effective  January  1,  1992. 

(d)  Pathology  Services — Payments  for  pathology  services  would 
be  reduced  by  6  percent. 

The  requirement  to  implement  the  pathology  fee  schedule  on 
January  1,  1991  would  be  repealed.  Pathology  services  would  be 
paid  under  the  RB  RVS  beginning  January  1,  1992.  The  require- 
ment for  the  Secretary  to  submit  a  report  to  Congress  on  the  pa- 
thology fee  schedule  would  be  repealed. 

Effective  Date 

Subsections  (a)  is  effective  on  January  1,  1991,  except  for  the 
paragraph  relating  to  an  OBRA  '89  technical  correction  which  is 
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effective  as  if  included  in  OBRA  '89,  subsection  (b)  is  effective  on 
January  1,  1991,  except  for  the  paragraph  relating  to  payment  lo- 
calities which  is  effective  as  if  included  in  OBRA  '87;  subsections  (c) 
and  (d)  are  effective  for  services  provided  on  or  after  January  1, 
1991. 

Sec.  12105 — Payments  for  Physician  Services 
Present  Law 

Customary  and  prevailing  charge  screens,  fee  schedules  and 
limits  on  actual  charges  are  scheduled  to  be  updated  on  January  1 
of  each  year.  In  general,  prevailing  charges  are  updated  by  the  per- 
centage change  in  the  Medicare  Economic  Index  (MEI). 

OBRA  '89  delayed  the  annual  update  to  April  1,  1990.  Primary 
care  services  were  updated  by  4.2  percent,  the  full  amount  of  the 
MEI.  The  update  for  other  services  was  two  percent,  except  for  ra- 
diology, anesthesiology,  and  services  identified  in  OBRA  '89  as 
overpriced  which  were  not  updated. 

The  prevailing  charges  for  primary  care  services  are  subject  to  a 
lower  limit  equal  to  50  percent  of  the  national  average  prevailing 
charge  for  participating  physicians  for  such  services. 

For  all  physician  services,  the  transition  to  the  RB  RVS  in  1992 
is  based  on  an  amount  known  as  the  "historical  payment  basis." 
This  is  defined  as  the  weighted  average  prevailing  charge  applied 
in  the  locality  in  1991,  adjusted  to  reflect  payments  for  services  at 
amounts  below  the  prevailing  charge.  The  historical  payment  basis 
is  determined  without  regard  to  physician  specialty. 

The  Physician  Payment  Review  Commission  (PhysPRC)  was  es- 
tablished in  COBRA.  Since  it  was  established,  the  primary  respon- 
sibility of  the  Commission  has  been  the  development  of  a  physician 
payment  reform  proposal.  Congress  enacted  payment  reform  in 
OBRA  '89.  Current  law  provides  that  the  Commission's  member- 
ship includes  a  variety  of  health  professionals,  researchers  and  rep- 
resentatives of  consumers  and  the  elderly. 

OBRA  '89  established  a  system  of  Medicare  Volume  Performance 
Standards  (MVPS)  which  is  used  for  calculating  the  annual  update 
in  fees  for  physician  and  certain  other  Part  B  services  on  or  after 
January  1,  1992. 

Under  this  system,  Congress  would  enact  specific  levels  of  in- 
creases in  expenditures  for  a  subsequent  calendar  year  for  surgical 
services,  non-surgical  services  and  overall  physician  services. 

In  the  absence  of  Congressional  action,  the  rate  of  increase  in  ex- 
penditures is  determined  by  a  formula  specified  in  law.  The  formu- 
la sets  the  allowed  increase  in  expenditures  under  the  MVPS  equal 
to  the  sum  of:  (1)  the  percentage  increase  in  fees;  (2)  the  increase  in 
number  of  Part  B  enrollees,  excluding  HMO  risk-contracting  en- 
rollees;  (3)  an  estimate  of  the  historical  rate  of  increase  in  volume 
of  services;  (4)  any  change  in  expected  payments  due  to  legislation 
or  regulations;  and  (5)  reduced  by  an  amount  equal  to  0.5  percent 
for  the  year  1990,  1  percent  for  1991,  1.5  percent  for  1992,  and  2 
percent  thereafter. 

The  update  for  the  second  calendar  year  beginning  after  the 
close  of  the  year  for  which  a  volume  performance  standard  is  set  is 
equal  the  MEI,  adjusted  by  the  amount  by  which  expenditures 
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exceed  or  are  under  the  standard,  subject  to  certain  limits  specified 
in  law. 

Explanation  of  Proposal 

The  update  for  all  reasonable  charge  fee  screens  and  fee  sched- 
ules would  be  equal  to  the  MEI  for  primary  care  services,  and  0 
percent  for  all  other  services. 

The  MEI  that  would  apply  on  January  1,  1992  would  be  reduced 
by  0.4  percent  from  the  amount  that  would  otherwise  apply.  The 
Committee  intends  that  this  would  result  in  an  update  of  2  percent 
in  1992. 

The  lower  limit  on  prevailing  charges  for  primary  care  services 
would  be  set  at  75  percent  of  the  national  average  prevailing 
charge  for  primary  care  services  rendered  during  calendar  year 
1991. 

For  the  purpose  of  determining  the  fees  after  1991  for  primary 
care  services  adjusted  by  the  75  percent  lower  limit,  the  historical 
payment  basis  would  be  determined  without  regard  to  the  adjust- 
ment to  75  percent  in  the  lower  limit.  However,  fees  for  services 
whose  payments  had  been  changed  by  this  adjusted  limit  in  1991 
could  not  be  lower  in  1992  than  they  were  in  1991  after  the  adjust- 
ment. 

Provisions  relating  to  the  development  of  a  physician  payment 
reform  package  by  PhysPRC  and  the  Secretary  would  be  repealed. 
Provisions  relating  to  the  outdated  usual  and  customary  payment 
system  would  be  repealed.  The  requirement  that  PhysPRC  advise 
the  Secretary  on  the  development  of  the  RB  RVS  would  be  re- 
pealed. 

The  current  provision  requiring  PhysPRC  to  consider  policies 
under  Medicare  would  be  amended  to  include  consideration  of  (1) 
major  issues  in  the  implementation  of  the  RB  RVS;  (2)  Issues  relat- 
ing to  further  development  of  the  volume  performance  standard 
system,  including  continuing  development  of  State-based  programs 
and  other  approaches;  (3)  payment  incentives  to  increase  access  to 
primary  care  and  other  services  in  inner-city  and  rural  areas,  in- 
cluding Federal  policies  regarding  the  level  of  Medicaid  payments 
to  physicians;  (4)  the  number  and  types  of  physicians  being  trained, 
including  consideration  of  Medicare  graduate  medical  education 
policy;  (5)  issues  relating  to  utilization  review  and  quality  of  care, 
including  revisions  to  the  PRO  and  other  Medicare  quality  assur- 
ance programs,  and  physician  licensing  and  certification;  and  (6) 
options  to  help  constrain  the  costs  of  health  care  to  employers,  in- 
cluding incentives  under  Medicare.  In  addition,  PhysPRC  would  be 
required  to  make  recommendations  regarding  reforms  in  medical 
malpractice  and  physician  licensing  and  certification. 

Current  law  would  be  clarified  to  indicate  that  the  professions 
listed  for  membership  are  illustrative. 

The  MVPSs  for  surgical  services,  non-surgical  services,  and  over- 
all, would  be  set  by  a  formula  equal  to  the  sum  of  the  percentage 
growth  in  the  number  of  Part  B  enrollees  (excluding  HMO  enroll- 
ees),  the  historical  percentage  growth  in  volume,  and  the  percent- 
age change  in  expected  expenditures  due  to  provisions  included  in 
this  bill  and  any  regulations  issued  by  the  Department  which 
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would  effect  the  growth  in  expenditures  for  services  covered  by  the 
MVPS  system,  minus  an  adjustment  factor. 

The  historical  rates  of  growth  in  volume  and  growth  in  number 
of  beneficiaries  used  in  calculating  these  standards  would  be  the 
same  for  surgical,  nonsurgical,  and  overall  categories  of  services. 
The  adjustment  factor  would  be  —1  percent  in  1991,  —1.5  percent 
in  1992,  -2.0  percent  in  1993,  1994  and  1995. 

The  component  reflecting  changes  in  expenditures  due  to  provi- 
sions included  in  this  bill,  effecting  either  levels  of  fees  or  services 
provided,  would  vary  between  surgical  and  nonsurgical  categories 
by  the  relative  impact  of  this  bill  on  expenditures  for  these  two  cat- 
egories of  services. 

Current  CBO  estimates  of  the  historical  rate  of  growth  in  volume 
are  7.3  percent  each  fiscal  year  from  1991  through  1995.  Estimated 
changes  in  number  of  Part  B  enrollees  are  1.2  percent  in  fiscal 
year  1991,  1.1  percent  in  1992,  1.0  percent  in  1993,  and  1.1  percent 
in  1994  and  1995. 

The  estimated  overall  impact  of  provisions  included  in  this  bill 
would  allow  for  an  increase  in  expenditures  of  1.1  percent  in  fiscal 
year  1991,  2.1  percent  in  1992,  2.8  percent  in  1993,  and  2.7  percent 
in  1994  and  1995. 

Under  these  estimates,  the  overall  MVPS  would  be  8.5  percent 
for  fiscal  year  1991,  9.0  percent  for  1992,  9.1  percent  for  1993,  and 
11.1  percent  for  1994  and  1995.  The  surgical  and  nonsurgical  MVPS 
standards  would  vary  from  this  estimate  only  to  reflect  the  relative 
impact  of  this  bill,  and  regulations  that  may  be  issued  by  the  De- 
partment, on  expenditures  for  services  within  each  category. 

The  Committee  intends  that  the  final  determination  of  the 
MVPS  standards  would  be  adjusted  to  reflect  the  final  estimates 
and  distribution  of  savings  resulting  from  this  bill. 

Effective  Date 

Effective  for  services  provided  on  or  after  January  1,  1991,  except 
for  the  paragraphs  relating  to  PhysPRC  which  would  be  effective 
on  enactment. 

Sees.  12106-12108 — Other  Provisions  Relating  to  Physician  Services 
Present  Law 

(a)  New  Physicians — OBRA  '87  provided  that  the  customary 
charge  screens  of  new  physicians  are  set  at  a  level  no  higher  than 
eighty  percent  of  the  prevailing  charge,  as  limited  by  the  MEI,  for 
the  first  year  the  physician  is  practicing  in  an  area. 

OBRA  '89  provided  that  in  the  second  year  of  practice,  a  new 
physician's  customary  charge  is  limited  to  85  percent  of  the  pre- 
vailing amount.  The  limit  does  not  apply  to  primary  care  services 
or  to  services  furnished  in  a  rural  health  manpower  shortage  area. 

These  limits  expire  on  December  31,  1990. 

(b)  Assistants  at  Surgery — Under  certain  circumstances,  physi- 
cians are  paid  for  serving  as  assistants  at  surgery.  Typically,  the 
prevailing  charge  for  acting  as  an  assistant  is  limited  to  20  percent 
of  the  prevailing  charge  of  the  procedure  that  applies  to  the  pri- 
mary surgeon. 
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(c)  Interpretation  of  EKGs — Payments  are  not  made  for  the  in- 
terpretation of  simple  diagnostic  tests.  The  payment  for  the  inter- 
pretation is  presumed  to  be  part  of  the  services  included  within  the 
payment  for  an  office  or  hospital  visit.  EKGs  are  an  exception  to 
this  rule,  and  separate  payments  are  currently  made  for  the  inter- 
pretation of  EKGs. 

Explanation  of  Proposal 

(a)  New  Physicians — The  customary  charges  of  new  physicians  in 
1991  would  be  limited  to  80/85/90/95  percent  in  the  first  through 
fourth  years  of  practice.  Beginning  on  January  1,  1992,  these  per- 
centage limits  for  new  physicians  in  their  first  through  fourth 
years  of  practice  would  apply  to  the  amounts  recognized  under  the 
RB  RVS. 

(b)  Payments  for  Assistant  at  Surgery  Services — Physicians 
acting  as  an  assistant  at  surgery  for  a  procedure  that  routinely  in- 
volves the  use  of  an  assistant  would  be  paid  under  current  policy. 
A  procedure  would  be  considered  as  routinely  involving  the  use  of 
an  assistant  if  an  assistant  is  used  in  50  percent  or  more  of  such 
cases  nationwide. 

When  a  procedure  has  a  variable  use  of  an  assistant,  the  fee  for 
the  assistant  would  be  reduced  to  15  percent  of  the  prevailing 
charge.  Procedures  would  be  considered  to  have  variable  use  of  an 
assistant  if  an  assistant  is  used  in  fewer  than  50  percent  and  25 
percent  or  more  of  such  cases  nationwide. 

If  a  procedure  infrequently  requires  use  of  an  assistant,  the  fee 
for  the  assistant  would  be  reduced  to  15  percent  of  the  prevailing 
charge  for  the  procedure,  and  the  primary  surgeon  would  have  to 
obtain  prior  authorization  for  the  assistant  from  a  PRO.  Proce- 
dures would  be  considered  to  have  an  infrequent  use  of  an  assist- 
ant if  an  assistant  is  used  in  less  than  25  percent  and  5  percent  or 
more  of  such  cases. 

Payments  would  not  be  made  for  an  assistant  at  surgery  if  an 
assistant  is  used  in  fewer  than  5  percent  of  cases. 

The  Secretary  would  categorize  procedures  by  their  percentage  of 
use  of  an  assistant  using  the  most  recent  data  available. 

(c)  Interpretation  of  EKGs — Payments  for  the  interpretations  of 
EKGs  would  be  treated  the  same  as  other  simple  diagnostic  tests 
under  the  RB  RVS,  effective  1/1/92.  That  is,  the  interpretation 
would  be  considered  to  be  part  of  an  office  or  hospital  visit.  The 
provision  would  be  effective  on  January  1,  1992,  after  the  increase 
in  payments  for  office  and  hospital  visits  are  made  under  the  RB 
RVS. 

Separate  payments  would  not  be  made  for  interpretation  of 
EKGs,  as  under  current  policy  for  laboratory  tests,  except  when 
the  EKG  is  not  performed  in  conjunction  with  an  office  or  hospital 
visit.  Payments  would  continue  to  be  made  for  the  technical  compo- 
nent of  EKGs  on  an  outpatient  basis. 

Payments  for  EKG  interpretations  performed  in  conjunction 
with  an  office  visit,  or  for  inpatients,  would  be  excluded  from  the 
expenditure  base  used  in  determining  the  initial  budget  neutral 
conversion  factor  for  the  RB  RVS. 
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Effective  Date 

Subsections  (a)  and  (b)  would  be  effective  for  services  provided  on 
or  after  January  1,  1991;  subsection  (c)  would  be  effective  on  Janu- 
ary 1,  1992. 

Part  2 — Payments  for  Other  Services 
Sec.  12111 — Payments  for  Hospital  Outpatient  Services 
Present  Law 

(a)  Capital — For  hospital  outpatient  department  services  which 
are  paid  either  on  a  reasonable  cost  basis  or  the  lesser  of  reasona- 
ble costs  and  a  blend  of  reasonable  costs  and  charges,  Medicare 
paid  for  hospital  capital  allocated  to  the  outpatient  department  of 
the  hospital  at  100  percent  of  costs  prior  to  fiscal  year  1990. 

OBRA  '89  reduced  payments  for  capital  costs  for  outpatient  serv- 
ices by  15  percent  for  portions  of  cost  reporting  periods  in  fiscal 
year  1990.  The  reduction  also  applied  to  capital  related  to  services 
that  are  reimbursed  based  on  a  blended  amount  (x-ray  services  and 
outpatient  surgical  services).  In  the  case  of  such  blends  or  limited 
based  on  blends,  the  reduction  applied  only  to  the  cost  portion  of 
the  blended  amount. 

Outpatient  capital  costs  of  sole  community  hospitals  were 
exempt  from  the  reduction  in  OBRA  '89. 

(b)  Outpatient  Services  on  a  Cost  Related  Basis — Services  in  hos- 
pital outpatient  departments  are  reimbursed  under  a  variety  of 
payment  methodologies.  Laboratory  services  and  durable  medical 
equipment  are  paid  based  on  fee  schedules;  outpatient  dialysis  serv- 
ices are  paid  based  on  a  prospective  rate.  Ambulatory  surgical  serv- 
ices and  radiology  services  are  subject  to  aggregate  cost  limits, 
based  on  a  blend  of  the  hospital's  costs  and  the  costs  for  similar 
services  provided  outside  of  the  hospital  setting.  Most  other  serv- 
ices are  paid  on  a  cost  related  basis. 

(c)  Payments  for  Ambulatory  Surgery  and  Radiology. — Ambulato- 
ry surgical  services  and  radiology  services  are  subject  to  aggregate 
cost  limits.  The  limits  are  based  on  a  50/50  blend  of  the  hospital's 
own  costs,  and  the  fees  for  the  same  services  provided  outside  of 
the  hospital  setting. 

Payments  to  an  eye,  or  eye  and  ear  specialty  hospital  for  ambula- 
tory surgery  are  subject  to  a  limit  based  on  a  special  blend  of  75 
percent  of  the  hospital's  costs  and  25  percent  of  the  applicable  free- 
standing ambulatory  surgical  center  rate.  This  blend  is  effective  for 
portions  of  cost  reporting  periods  that  begin  prior  to  the  end  of 
fiscal  year  1990. 

Payments  for  intraocular  lenses  (IOLs)  are  included  in  the  facili- 
ty fees  for  free-standing  ambulatory  surgical  centers.  The  current 
rates  reflect  an  allowance  of  $200  per  lens. 

(d)  Graduate  Medical  Education — Payments  for  Graduate  Medi- 
cal Education — Medicare  payments  under  Part  B  for  the  direct 
costs  of  graduate  medical  education  (GME)  are  limited  by  provi- 
sions enacted  in  the  Consolidated  Omnibus  Reconciliation  Act  of 
1985  (COBRA).  Payments  to  a  hospital  are  based  on  the  product  of: 
(1)  the  approved  amount  per  FTE  resident  for  the  hospital;  (2)  the 
number  of  FTE  residents;  and  (3)  the  proportion  of  Medicare  inpa- 
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tient  days.  The  share  of  GME  payments  from  the  Part  B  trust  fund 
are  determined  by  the  Secretary  and  reflects  the  reasonable  pro- 
portion of  such  costs  of  hospitals  associated  with  the  provision  of 
services  under  Part  B.  The  current  allocation  provides  that  15  per- 
cent of  GME  payments  are  from  the  Part  B  trust  fund. 

The  approved  amount  per  FTE  resident  for  a  specific  hospital  is 
based  on  the  hospital's  individual  costs  for  GME  in  the  cost  report- 
ing period  beginning  on  or  after  July  1,  1985.  The  approved  amount 
per  FTE  resident  in  the  base  year  is  increased  annually  by  the  per- 
centage change  in  the  CPI-U. 

The  approved  costs  for  each  hospital  include  the  salaries  of  resi- 
dents and  supervising  physicians  and  other  overhead  costs  directly 
attributable  to  the  medical  education  program.  The  number  of  FTE 
residents  used  to  calculate  the  approved  amount  per  FTE  residents 
is  based  on  the  number  of  FTE  residents  in  the  base  year  of  1985. 

Residents  beyond  the  initial  period  of  residency  are  counted  as 
.50  FTE.  Residents  in  their  initial  years  of  residency  are  counted  as 
1.00  FTEs.  Foreign  medical  school  graduates  are  included  in  the 
FTE  count  only  if  they  meet  certain  requirements. 

Explanation  of  Proposal 

(a)  Capital — Medicare  would  pay  for  capital  allocated  to  hospital 
outpatient  departments  on  the  same  basis  as  capital  for  inpatient 
services  under  Part  A;  that  is,  at  85  percent  of  costs.  When  pay- 
ments for  hospital  outpatient  department  services  are  paid  subject 
to  blended  limits,  the  cost  portion  of  the  blend  would  include  allo- 
cated capital  at  the  reduced  percentage. 

Sole  community  hospitals  and  so-called  EACH  and  RPCH  hospi- 
tals would  be  exempt  from  this  reduction. 

(b)  Outpatient  Services  on  a  Cost  Related  Basis — Payments  for 
services  that  are  on  a  cost  related  basis  would  be  reimbursed  at  98 
percent  of  the  recognized  costs.  This  reduction  would  also  apply  to 
the  cost  portions  of  blended  payment  limits  for  ambulatory  surgery 
and  radiology  services. 

Sole  community  hospitals  and  so-called  EACH  and  RPCH  hospi- 
tals would  be  exempt  from  this  reduction. 

The  Secretary  would  provide  for  the  development  of  a  proposal 
for  paying  for  hospital  outpatient  services  under  a  prospective  pay- 
ment system.  In  developing  this  proposal,  the  Secretary  would  con- 
sider: (1)  policies  which  provide  for  appropriate  limits  on  growth  in 
expenditures;  (2)  adjustments  to  account  for  changes  in  types  of  pa- 
tients treated,  volume,  technology,  and  medical  practice;  (3)  incen- 
tives for  hospitals  to  control  costs;  (4)  appropriate  bundling  of  serv- 
ices, such  as  global  fees  or  per  episode  units  of  payment;  (5)  wheth- 
er services  not  currently  paid  on  a  cost  related  basis,  such  as  outpa- 
tient dialysis  and  laboratory  services,  should  be  included  in  the 
new  system;  and  (6)  whether  other  adjustments  would  be  necessary, 
including  adjustments  for  teaching  status,  geographic  area,  treat- 
ment of  low-income  patients,  and  capital. 

In  developing  the  prospective  payment  system,  the  Secretary 
would  consider  whether  payments  for  the  same  service  should  vary 
by  the  type  of  facility  in  which  the  service  is  provided,  such  as  be- 
tween free-standing  facilities  and  hospital  based  outpatient  depart- 
ments. 
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The  Committee  intends  that,  in  considering  the  impact  of  new 
technology  on  the  cost  of  outpatient  services,  the  Secretary  would 
pay  particular  attention  to  issues  raised  by  the  impact  of  new  tech- 
nologies on  the  costs  of  IOLs,  including  whether  additional  pay- 
ments or  special  adjustments  are  warranted  for  so-called  "high 
technology  lenses.' ' 

The  Administrator  of  the  Health  Care  Financing  Administration 
would  provide  the  Committees  with  summaries  of  existing  research 
findings  by  January  1,  1991.  The  Secretary  would  submit  a  detailed 
proposal  to  the  Committees  by  September  1,  1991. 

The  Prospective  Payment  Assessment  Commission  would  submit 
a  report  on  prospective  payments  for  hospital  outpatient  services, 
including  comments  on  the  Secretary's  proposal,  by  March  1,  1992. 

(c)  Payments  for  Ambulatory  Surgery  and  Radiology— Ambulato- 
ry surgical  services  and  radiology  services  in  hospital  outpatient 
departments  would  be  subject  to  aggregate  cost  limits  based  on  a 
33/67  blend  of  the  hospital's  own  costs,  and  the  fees  for  the  same 
services  provided  outside  of  the  hospital  setting,  effective  January 
1,  1991. 

Use  of  the  special  limit  based  on  the  75/25  blend  for  ambulatory 
surgery  provided  in  eye  and  eye  and  ear  specialty  hospitals  would 
be  extended  to  services  provided  in  cost  reporting  periods  that 
begin  in  fiscal  years  1991  through  1995. 

In  determining  the  payment  rates  for  free-standing  ambulatory 
surgical  facilities,  the  Secretary  would  recognize  an  allowance  of 
$200  per  IOL,  effective  on  enactment  through  December  31,  1992. 

(d)  Graduate  Medical  Education — In  determining  the  number  of 
FTE  residents  for  Medicare  GME  payments,  each  FTE  resident 
beyond  the  initial  three  years  of  training  in  any  specialty  would  be 
counted  as  0.80  FTE.  Each  FTE  resident  in  the  initial  period  of 
training  in  specialties  other  than  family  medicine,  internal  medi- 
cine and  pediatrics  would  be  counted  as  0.90  FTE.  Each  FTE  resi- 
dent in  the  initial  period  of  training  in  internal  medicine  and  pedi- 
atrics would  be  counted  as  1.00  FTE. 

Each  FTE  resident  being  specifically  trained  in  primary  care,  as 
designated  by  the  Secretary,  would  be  counted  as  1.10  FTE.  Pri- 
mary care  specialties  would  be  family  medicine,  general  internal 
medicine  and  general  pediatrics. 

Positions  in  general  internal  medicine  and  general  pediatrics 
would  be  designated  by  the  Secretary  as  meeting  criteria  set  by 
regulations  following  application  by  a  hospital.  In  developing  the 
criteria,  the  Secretary  could  adapt  the  criteria  from  the  definitions 
developed  for  the  primary  care  training  assistance  program  under 
the  Public  Health  Service  Act. 

The  approved  amount  per  FTE  resident  would  be  limited  in  each 
year  to  a  set  percent  of  the  national  median,  adjusted  for  local 
costs,  of  the  hospital  specific  approved  FTE  resident  amounts.  The 
limiting  percentages  would  be  200  percent  in  fiscal  year  1992,  175 
percent  in  fiscal  year  1993,  and  150  percent  in  fiscal  year  1994. 

The  current  statutory  language  would  be  amended  to  clarify  the 
distinction  in  payments  between  the  Part  A  and  Part  B  trust 
funds. 
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Effective  Date 

Subsections  (a)  and  (b)  apply  to  payments  for  portions  of  hospital 
cost-reporting  periods  beginning  on  or  after  October  1,  1990  and 
ending  December  31,  1993,  except  for  the  paragraphs  relating  to 
prospective  payment  for  outpatient  services  which  would  be  effec- 
tive on  enactment;  subsection  (c)  applies  to  portions  of  cost-report- 
ing periods  beginning  on  or  after  January  1,  1991,  except  for  the 
paragraph  relating  to  the  special  blend  for  eye  and  eye  and  ear 
specialty  hospitals  which  would  be  extended  through  December  31, 
1995,  and  the  paragraph  relating  to  payments  for  IOLs  which 
would  be  effective  on  enactment  through  December  31,  1992;  sub- 
section (d)  applies  to  payments  for  graduate  medical  education  re- 
lated to  portions  of  cost  reporting  periods  on  or  after  July  1,  1991. 

Sec.  12112 — Durable  Medical  Equipment 

Present  Law 

(a)  Overpriced  and  Overutilized  Equipment — OBRA  '89  reduced 
the  fee  schedule  amounts  for  seatlift  chairs  and  transcutaneous 
electrical  nerve  stimulation  (TENS)  devices  by  fifteen  percent,  ef- 
fective April  1,  1990. 

The  Secretary  is  authorized  to  require  that,  prior  to  delivery  of 
certain  items,  the  supplier  must  have  a  written  order  for  the  item 
from  a  physician. 

(b)  Limits  on  Variations  in  Fees — Current  law  provides  for  tran- 
sition to  a  system  of  regional  fees  for  three  categories  of  DME  by 
1993.  The  categories  are  orthotics  and  prosthetics,  rental-cap  items, 
and  oxygen  and  oxygen  equipment.  The  regional  fees  would  be 
based  on  a  weighted  average  of  local  and  regional  payment 
amounts  within  each  region,  subject  to  certain  upper  and  lower 
limits.  Payments  in  1990  are  based  solely  on  the  local  amounts; 
payments  in  1993  would  be  based  solely  on  the  regional  amounts. 
1991  and  1992  would  be  transition  years  between  the  two  amounts. 

(c)  Rental  Items — OBRA  '87  defined  six  categories  of  DME  and 
established  fee  schedules  for  each  category.  Payment  for  items  in 
the  category  of  "other  items  of  DME,"  often  referred  to  at  the 
"rental  cap"  category,  is  only  on  a  rental  basis.  Items  in  this  cate- 
gory include  wheel  chairs  and  hospital  beds.  The  rental  payment 
amount  in  1989  and  1990  is  ten  percent  of  the  purchase  price  of  the 
item  based  on  average  submitted  charges  during  a  twelve  month 
base  period  ending  June  30,  1987,  and  updated  by  the  percent  in- 
crease in  the  Consumer  Price  Index  (CPI-U)  for  the  six  month 
period  ending  December,  1987.  Rental  payments  are  made  for  up  to 
fifteen  months,  after  which  a  payment,  equal  to  one  month's 
rental,  is  made  every  six  months  for  servicing. 

OBRA  '89  removed  motorized  wheelchairs  from  the  "rental  cap" 
category  into  the  "frequently  purchased"  category  with  a  provision 
allowing  for  treatment  of  such  wheelchairs  as  customized  equip- 
ment, subject  to  guidelines  to  be  established  by  the  Secretary. 

There  is  currently  no  provision  for  the  replacement,  and  for  a 
new  cycle  of  rental  payments,  of  items  provided  under  the  rental 
cap  category. 

(d)  Oxygen  Retesting — In  order  to  qualify  for  Medicare's  oxygen 
benefit,  beneficiaries  must  have  the  medical  necessity  for  oxygen 
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therapy  demonstrated  by  a  laboratory  test.  There  are  currently  no 
requirements  for  retesting  patients  who  may  need  oxygen  on  a  long 
term  basis. 

(e)  Update  for  DME — Current  law  provides  that  the  fee  schedule 
amounts  for  DME  are  updated  annually  by  the  CPI-U.  Under 
OBRA  '89  the  fees  for  these  items  and  services  were  not  updated  in 
1990. 

(f)  Enteral  and  Parenteral  Equipment  and  Supplies — Nutritional 
supplies  for  enteral  equipment  are  reimbursed  on  a  reasonable 
charge  basis.  The  payment  amounts  for  these  services  are  updated 
by  the  CPI-U. 

(g)  Orthotics  and  Prosthetics — Orthotics  and  prosthetics  are  one 
of  the  six  categories  of  durable  medical  equipment  defined  by 
OBRA  '87.  Under  current  law,  these  fees  are  updated  annually  by 
the  CPI-U,  and  would  move  to  regional  rates  by  1993. 

Explanation  of  Proposal 

(a)  Overpriced  and  Overutilized  Equipment — The  fee  schedule 
amounts  for  seatlift  chairs  and  TENS  devices  would  be  reduced  by 
fifteen  percent. 

Suppliers  would  be  prohibited  from  distributing  completed  or 
partially  completed  Medicare  medical  necessity  forms  for  commer- 
cial purposes,  including  patients.  Suppliers  would  distribute  such 
forms  would  be  subject  to  civil  monetary  penalties  up  to  $1,000  per 
form  distributed. 

For  customized  equipment  and  for  equipment  designated  by  the 
Secretary  as  requiring  a  prior  written  physician's  order,  suppliers 
could  request  prior  approval  of  the  item  from  a  carrier  in  a  form 
determined  by  the  Secretary.  The  Secretary  would  establish  stand- 
ards for  the  timeliness  of  carrier  responses  to  such  requests,  and 
would  incorporate  such  standards  into  the  evaluations  of  carriers' 
performance. 

Claims  for  item  of  DME  that  are  potentially  overused  would  be 
subject  to  special  carrier  scrutiny.  The  Secretary  would  publish, 
and  periodically  update,  a  list  of  such  items.  The  list  would  include: 
seatlift  chairs,  TENS  equipment,  power-driven  scooters,  and  such 
other  items  of  DME  as  determined  appropriate  by  the  Secretary. 
The  Secretary  would  include  items  that  are:  (1)  mass  marketed  di- 
rectly to  beneficiaries;  (2)  marketed  with  offers  to  waive  the  coin- 
surance, or  marketed  as  "free"  or  "at  no  cost"  to  beneficiaries  with 
Medigap  coverage  or  other  coverage;  (3)  subject  to  a  consistent  pat- 
tern of  overutilization;  and  (4)  frequently  denied  based  on  a  lack  of 
medical  necessity. 

The  Committee  intends  that  such  "special  carrier  scrutiny"  may 
entail  requiring  additional  information  from  the  supplier  or  order- 
ing physician  including:  the  name  of  the  patient's  regular  physi- 
cian, the  medical  condition  being  treated,  the  course  of  recommend- 
ed treatment,  and  the  relationship  between  the  prescribing  physi- 
cian and  supplier,  if  any. 

(b)  Limits  on  Variations  in  Fees — The  requirements  relating  to 
regional  fees  would  be  repealed,  except  for  orthotics  and  prosthet- 
ics as  described  in  subsection  (k)  below.  National  upper  and  lower 
fee  limits  would  be  established,  and  local  fees  above  or  below  these 
limits  would  be  phased  to  the  limiting  amount  in  1993. 
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The  national  upper  limits  for  an  item  would  be  defined  as  the 
weighted  average  of  the  fee  schedule  amounts  that  apply  in  1991, 
weighted  by  the  frequency  that  each  item  is  provided  in  each  local- 
ity. The  upper  limits  would  be  updated  annually.  In  1991  and  1992, 
payments  would  be  capped  by  a  blend  of  the  local  fee  schedule 
amount  and  the  national  limit.  In  1991,  the  blend  would  be  based 
on  67  percent  of  the  local  fee  and  33  percent  of  the  national  limit. 
In  1992,  the  blend  would  be  based  on  33  percent  of  the  local  fee  and 
67  percent  of  the  national  limit.  In  1993,  the  fee  schedule  amounts 
in  areas  that  exceed  the  upper  limit  would  be  set  at  the  national 
limit. 

National  fee  "floors"  for  an  item  would  be  defined  as  85  percent 
of  the  national  upper  limits  in  1991.  The  fee  floors  would  be  updat- 
ed annually.  In  1991  and  1992,  payments  would  be  subject  to  a 
lower  limit  equal  to  a  blend  of  the  local  fee  schedule  amount  and 
the  national  fee  floor.  In  1991,  the  blend  would  be  based  on  67  per- 
cent of  the  local  fee  and  33  percent  of  the  national  floor.  In  1992, 
the  blend  would  be  based  on  33  percent  of  the  local  fee  and  67  per- 
cent of  the  national  floor.  In  1993,  the  fee  schedule  amounts  in 
areas  that  are  below  the  national  floor  would  be  set  at  the  floor. 

Fees  in  areas  that  are  between  the  average  and  85  percent  of  the 
average  would  not  be  effected  by  this  provision. 

The  limits  on  fees  would  apply  to  all  categories  of  DME  except 
for  customized  equipment  that  are  paid  on  a  reasonable  charge 
basis,  and  orthotics  and  prosthetics  are  provided  below. 

(c)  Rental  Items — The  fee  schedules  for  rental  cap  items  would  be 
based  on  average  allowed  charges,  rather  than  average  submitted 
charges,  during  the  base  period.  The  Secretary  would  be  permitted 
to  implement  this  policy  as  an  across  the  board  reduction  in  pay- 
ments for  items  in  this  category.  The  percentage  reduction  would 
reflect  the  average  difference  between  submitted  and  allowed 
charges  in  the  base  period. 

Rental  payments  for  "rental  cap"  items  would  be  based  on  ten 
percent  of  the  recognized  purchase  price  for  the  first  three  months 
of  rental,  and  7.5  percent  of  the  recognized  purchase  price  during 
the  fourth  through  fifteenth  months  of  rental.  No  rental  payments 
would  be  made  after  the  fifteenth  month. 

In  the  tenth  month  of  continuous  rental,  patients  would  be  given 
the  option  to  purchase  the  item  of  equipment.  If  the  patient  elects 
this  option,  rental  payments  would  continue  through  the  thirteeth 
month  of  rental  when  ownership  of  the  item  would  transfer  to  the 
patient.  No  additional  rental  payments  would  be  made.  For  items 
owned  by  patients,  payments  for  servicing  would  be  based  on  rea- 
sonable charges. 

In  addition,  items  in  this  category  may  be  obtained  on  either  a 
rental  or  lump-sum  purchase  basis,  when  provided  as  a  replace- 
ment item  after  the  useful  lifetime  of  the  equipment  has  passed,  as 
described  under  subsection  (e),  below. 

If  the  patient  declines  a  purchase  option,  either  for  rental  items 
or  replacement  items,  payments  for  servicing  would  be  as  provided 
under  current  law,  with  a  limit  equal  to  10  percent  of  the  recog- 
nized purchase  price. 
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Non-customized  motorized  wheelchairs  would  be  recategorized 
back  into  the  rental  cap  category  of  equipment.  The  option  for 
treating  wheelchairs  as  customized  would  not  be  changed. 

If  the  Secretary  does  not  issue  regulations  defining  "customized" 
wheelchairs  by  January  1,  1992,  a  statutory  definition  would 
become  effective.  Under  this  definition,  a  customized  power  driven 
or  manual  wheelchair  would  be  defined  as  a  wheelchair  which  has 
been:  (1)  measured,  fitted,  or  adapted  in  consideration  of  a  patient's 
body  size,  disability,  length  of  need  or  intended  use;  and  (2)  has 
been  assembled  by  the  supplier  or  ordered  through  a  manufacturer 
who  make  available  customized  features,  modifications  or  compo- 
nents that  are  intended  for  a  specific  patient's  use  in  accordance 
with  a  physician's  order. 

In  applying  this  definition,  the  Committee  intends  that  examples 
of  features  that  are  only  available  in  customized  equipment  may 
include,  but  are  not  limited  to:  (1)  semi  or  full  reclining  backs,  (2) 
special  heights  for  arms,  seats  or  backs,  (3)  special  width  or  depth 
of  seat,  (4)  attachments  to  convert  wheelchairs  to  one-armed  drive, 
(5)  postural  control  devices,  (6)  custom  molded  cushions  and  inserts, 
or  lateral  supports. 

This  definition  would  become  effective  on  January  1,  1992,  unless 
the  Secretary  provides  for  an  alternative  definition  of  customized 
wheelchairs  prior  to  January  1,  1992,  in  which  case  the  provision 
would  not  be  effective. 

The  Secretary  would  establish  a  reasonable  useful  lifetime  of 
rental  equipment,  including  frequently  serviced  items.  The  useful 
lifetime  would  be  5  years,  unless  the  Secretary  finds,  based  on  pro- 
gram experience,  that  a  longer  or  shorter  period  is  appropriate  for 
an  item.  After  an  item's  useful  lifetime  is  reached  during  a  contin- 
uous period  of  medical  necessity,  the  Secretary  would  provide  for  a 
new  cycle  of  rental  payments. 

Carriers  would  be  permitted  to  make  exceptions,  and  begin  a 
new  cycle  of  rental  payments,  for  equipment  that  is  lost  or  irrep- 
arably damaged.  Such  exceptions  would  only  be  authorized  after 
special  consideration  and  scrutiny  of  the  circumstances  by  the  car- 
rier. 

(d)  Oxygen  Retesting — Beneficiaries  that  quality  for  oxygen  ther- 
apy for  an  initial  period  not  exceeding  3  months  would  be  retosted 
to  confirm  their  continued  need  for  oxygen  use,  prior  to  continuing 
payments  for  oxygen  therapy  beyond  the  initial  3  months.  Patients 
receiving  oxygen  therapy  prior  to  the  effective  date  of  this  proposal 
would  not  be  subject  to  the  retesting  requirement.  The  Secretary 
would  consult  with  the  industry  in  implementing  this  provision, 
and  would  permit  oxygen  suppliers  to  manage  the  oxygen  retesting 
process. 

(e)  Update  for  DME— The  update  for  DME  items  and  services 
would  be  reduced  by  1  percent  for  calendar  years  1991  and  1992. 

(f)  Enteral  and  Parenteral  Equipment  and  Supplies — The  update 
of  fees  for  enteral  and  parenteral  equipment  and  supplies  would  be 
reduced  to  0  percent  for  1991. 

(g)  Orthotics  and  Prosthetics — Payments  for  orthotics  and  pros- 
thetics would  be  recodified  in  a  separate  subsection  of  law.  The  cur- 
rent requirements  relating  to  regional  fees  would  be  delayed  by 
one  year.  Otherwise,  payments  would  be  made  on  the  same  basis  as 
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under  current  law.  The  one-year  delay  in  regional  rates  would 
permit  HCFA  to  review  the  fee  schedule  for  these  services  and 
make  appropriate  corrections. 

The  update  for  orthotic  and  prosthetic  fees  would  be  reduced  to  0 
percent  for  1991. 

The  GAO  would  conduct  a  study  of  payments  for  orthotic  and 
prosthetic  items  and  services  under  Medicare.  This  study  would  ex- 
amine how  the  combination  of  fees  from  different  types  of  profes- 
sionals and  providers,  including  fees  of  physicians,  DME  suppliers, 
physical  therapists,  and  others,  effected  the  amounts  paid  to  ortho- 
tists  and  prosthetists  for  these  services.  The  GAO  would  submit  a 
report  to  the  House  Ways  and  Means  and  Energy  and  Commerce 
Committees  and  the  Senate  Finance  Committee  within  18  months 
of  enactment.  The  Comptroller  General  would  include  in  such 
report  any  recommendations  he  deems  appropriate. 

Effective  Date 

Effective  for  services  provided  on  or  after  January  1,  1991,  except 
for  the  paragraphs  relating  to  the  GAO  study  in  subsectioni  (g) 
which  would  be  effective  on  enactment. 

Sec.  12113 — Clinical  Laboratory  Services 

Present  Law 

(a)  Laboratory  Fee  Schedule  Update — The  laboratory  fee  sched- 
ules are  generally  updated  each  January  1  by  the  annual  percent- 
age change  in  the  CPI-U  over  the  preceding  year. 

(b)  Payments  for  Laboratory  Services — The  local  laboratory  fee 
schedules  are  subject  to  national  ceilings.  These  ceilings  are  based 
on  the  median  of  all  carrier-wide  fee  schedules  established  for  that 
test  in  that  laboratory  setting. 

OBRA  '89  reduced  the  cap  from  100  to  93  percent  of  the  national 
median  and  repealed  the  requirement  that  payments  for  these 
services  would  be  based  on  a  national  fee  schedule. 

In  general,  clinical  laboratory  tests  are  only  reimbursed  on  an 
assigned  basis.  Since  1988,  physicians  have  been  prohibited  from 
billing  patients  for  such  tests  on  an  unassigned  basis.  A  recent  de- 
cision in  the  U.S.  6th  Circuit  Court  of  Appeals  indicated  that  there 
may  be  some  ambiguity  as  to  whether  the  assignment  requirement 
applies  to  such  tests  performed  in  all  physician  offices. 

Explanation  of  Proposal 

(a)  Laboratory  Fee  Schedule  Update— The  update  for  the  labor- 
tory  fee  schedule  would  be  reduced  by  2  percent  for  1991,  1992,  and 
1993. 

(b)  Payments  for  Laboratory  Services — The  national  cap  would  be 
reduced  to  88  percent  of  the  median,  effective  January  1,  1991. 

Current  statutory  language  would  be  clarified  to  provide  that  all 
clinical  laboratory  tests  provided  in  all  settings,  including  physi- 
cian offices,  could  only  be  billed  on  an  assigned  basis. 

Effective  Date 

Subsections  (a)  and  (b)  apply  to  services  provided  on  or  after  Jan- 
uary 1,  1991,  except  for  the  paragraph  relating  to  assignment 
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which  is  effective  as  if  included  in  the  Consolidated  Omnibus  Rec- 
onciliation Act  of  1985. 

Sec.  12114 — Reduction  of  Payments  under  Part  B  Through  Decem- 
ber 31f  1990 

Present  Law 

Under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985,  Medicare  payments  may  be  reduced  by  up  to  2  percent  pur- 
suant to  a  sequester  order  by  the  President.  The  actual  reduction 
applies  to  payments  for  services  rendered  on  or  after  October  15  of 
a  fiscal  year.  To  obtain  a  2  percent  savings  from  the  entire  fiscal 
year,  the  actual  percent  reduction  would  be  2.034  percent  to  ac- 
count for  services  provided  prior  to  October  15  that  would  not  be 
reduced. 

Such  an  order  was  issued  by  the  President  with  respect  to  fiscal 
year  1990  on  October  15,  1989.  OBRA  '89  permitted  this  reduction 
to  remain  in  effect  for  services  under  Part  B  through  March  31, 
1990.  In  addition,  OBRA  '89  provided  for  a  reduction  of  1.4  percent 
that  applied  to  services  provided  during  the  last  six  months  of 
fiscal  year  1990. 

When  payments  are  reduced  under  a  sequester,  patient  liability 
for  deductible  and  coinsurance  amounts  are  unchanged. 

Explanation  of  Proposal 

Medicare  payments  to  physician,  providers  and  suppliers  under 
Part  B,  other  than  payments  to  risk-contracting  HMOs,  would  be 
reduced  by  2  percent  for  the  two  month  period  beginning  Novem- 
ber 1,  1990. 

Beneficiary  liability  for  deductible  and  coinsurance  amounts 
would  not  be  affected  by  this  reduction,  in  the  same  manner  as 
they  are  not  effected  under  a  sequester  order. 

Effective  Date 

Applies  to  services  provided  on  or  after  November  1,  1990  and 
prior  to  January  1,  1991. 

Subtitle  C — Provisions  Relating  to  Medicare  Parts  A  and  B 

Sec.  12201 — End  Stage  Renal  Disease  Services 
Present  Law 

Hospital  and  free-standing  facilities  are  paid  a  composite  rate 
that  takes  into  account  the  proportion  of  patients  dialyzing  at 
home.  Under  the  composite  rate,  the  average  base  payment  is  $125 
per  treatment  in  free-standing  facilities  and  $129  per  treatment  in 
hospital  units. 

The  Omnibus  Budget  Reconciliation  Act  of  1989  required  the  Sec- 
retary to  maintain  the  composite  rate  through  October  1,  1990  and 
required  the  Secretary  to  follow  prescribed  regulatory  procedures 
before  revising  the  composite  rates  in  effect  on  September  30,  1990. 

Medicare  currently  provides  coverage  for  erythropoietin  for  renal 
dialysis  patients  if  the  drug  is  not  self-administered.  Payment  is 
made  in  the  form  of  an  add-on  to  a  facility's  composite  rate. 
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The  Health  Care  Financing  Administration  (HCFA)  established  a 
rate  of  $40  per  treatment  for  dosages  under  10,000  units  and  $70 
for  dosages  of  10,000  units  and  above.  HCFA's  payment  rate  was 
based  upon  average  dose  levels  of  5,000  units.  More  recent  data  in- 
dicate that  average  dose  levels  have  dropped  to  2,700  units  per 
treatment. 

The  Medicare  program  pays  eighty  percent  of  the  rate,  while 
beneficiaries  are  responsible  for  the  remaining  20  percent.  Facili- 
ties and  physicians  are  prohibited  from  billing  the  beneficiary  for 
additional  amounts. 

Explanation  of  Provision 

The  Secretary  would  be  required  to  establish  a  rate  for  hospital 
and  free-standing  facilities  not  less  than  the  rate  in  effect  Septem- 
ber 30,  1990  had  the  rate  not  been  subject  to  the  reduction  in  pay- 
ments under  Part  B  as  required  under  section  6101  of  OBRA  '89. 
This  provision  would  expire  December  31,  1995. 

The  Secretary  would  be  directed  to  revise  payments  for  erythro- 
poietin. Payments  would  be  based  upon  1,000  unit  increments.  The 
Secretary  would  make  payments  of  no  more  than  $11.00  per  1,000 
units  up  to  a  maximum  payment  of  $70  per  dose.  Beginning  in  FY 
92,  the  payment  level  for  erythropoietin  would  be  indexed  to  the 
GNP  deflator.  The  Secretary  would  continue  to  make  payments  as 
an  add-on  to  the  composite  rate. 

Effective  Date 

Provisions  pertaining  to  the  current  composite  rate  would  take 
effect  as  if  included  in  the  enactment  of  OBRA  '86.  Provisions  per- 
taining to  payments  for  erythropoietin  would  be  effective  for  eryth- 
ropoietin provided  on  or  after  January  1,  1991. 

Sec.  12202 — Medicare  Secondary  Payer 

Present  Law 

(a)  Identification  of  Medicare  Secondary  Payer  Situations — Medi- 
care is  a  secondary  payer  under  specified  circumstances  when  indi- 
viduals are  covered  by  other  third  party  payers.  Medicare  is  sec- 
ondary payer  to  automobile,  medical,  no-fault  and  liability  insur- 
ance, and  to  employer  health  plans. 

Medicare  is  secondary  payer  to  certain  employer  health  plans  for 
aged  and  disabled  beneficiaries.  Medicare  is  also  secondary  payer 
to  employer  group  health  plans  for  items  and  services  provided  to 
end  stage  renal  disease  (ESRD)  beneficiaries  during  the  first  12 
months  of  a  beneficiary's  entitlement  to  Medicare  on  the  basis  of 
ESRD. 

The  Department  of  Health  and  Human  Services  (HHS)  currently 
identifies  Medicare  secondary  payer  cases  in  the  following  ways: 
beneficiary  questionnaires,  provider  identification  of  third  party 
coverage  when  services  are  provided,  and  data  transfers  with  other 
Federal  and  State  agencies. 

In  addition,  as  a  result  of  changes  made  in  the  OBRA  '89,  HHS  is 
able  to  use  data  provided  by  the  Social  Security  Administration 
and  the  Internal  Revenue  Service  to  improve  identification  and  col- 
lection of  Medicare  secondary  payer  cases.  This  information  is  par- 
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ticularly  useful  for  identifying  spouses  of  beneficiaries  who  may  be 
covered  by  an  employer  health  plan. 

HHS's  contractors  use  this  new  information  to  contact  employers 
in  writing  to  determine  whether  the  employer  provided  health  cov- 
erage and  the  date  of  such  coverage.  Current  restrictions  on  the 
disclosure  of  information  under  the  Internal  Revenue  Code  and  the 
Privacy  Act  also  apply  to  the  new  information  provided  by  SSA 
and  IRS  to  HCFA. 

This  provision  is  scheduled  to  expire  after  September  30,  1991. 

(b)  Medicare  as  Secondary  Payer  for  the  Disabled — Medicare  is 
secondary  payer  for  disability  beneficiaries  who  are  covered  by  a 
' 'large  group  health  plan".  A  large  group  health  plan  may  not  take 
into  account  that  an  active,  disabled  individual  is  entitled  to  this 
provision. 

This  provision  is  scheduled  to  expire  before  January  1,  1992. 
Explanation  of  Provision 

(a)  Identification  of  Medicare  Secondary  Payer  Situations — The 
provision,  scheduled  to  expire  after  September  30,  1991,  would  be 
extended  through  September  30,  1995. 

(b)  Medicare  as  Secondary  Payer  for  the  Disabled — This  provi- 
sion, scheduled  to  expire  before  January  1,  1992,  would  be  extended 
through  September  30,  1995. 

Effective  Date 
Effective  upon  the  date  of  enactment. 

Subtitle  D — Provisions  Pertaining  to  Medicare  Part  B  Premium 

and  Deductible 

Sec.  12301— Part  B  Premium 

Present  Law 

Part  B  is  a  voluntary  program  financed  by  premiums  paid  by 
aged,  disabled  and  chronic  renal  disease  enrollees  and  by  general 
revenues  of  the  Federal  government.  The  premium  rate  is  derived 
annually  based  partly  upon  the  projected  costs  of  the  program  for 
the  coming  year.  Under  prior  law,  the  premium  rate  was  changed 
on  July  1  of  each  year.  The  Social  Security  Amendments  of  1983 
moved  the  premium  increase  to  January  1  of  each  year  to  coincide 
with  the  changed  date  for  the  annual  Social  Security  cash  benefit 
cost-of-living  adjustment  (COLA). 

Ordinarily,  the  premium  rate  is  the  lower  of  (1)  an  amount  suffi- 
cient to  cover  one-half  of  the  costs  of  the  program  for  the  aged  or 
(2)  the  current  premium  amount  increased  by  the  percentage  by 
which  cash  benefits  were  increased  under  the  COLA  provisions  of 
the  Social  Security  program. 

Low-income  beneficiaries  are  protected  from  the  full  effect  of  pre- 
mium increases  by  two  provisions.  First,  premium  increases  are 
constrained  to  prevent  social  security  benefits,  from  which  the  pre- 
miums are  deducted,  from  declining  in  absolute  amount.  Second, 
the  Medicare  Catastrophic  Coverage  Act  provided  for  Medicaid  pay- 
ment of  premiums  for  individuals  below  the  poverty  line. 
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From  1984  through  1990,  the  premium  was  set  at  25  percent  of 
program  costs  for  aged  beneficiaries.  The  remaining  75  percent  was 
covered  by  general  revenues.  In  CY  1990,  the  basic  Part  B  premi- 
um is  $28.60. 

Proposed  Amendment  to  Summit  Agreement 

The  Part  B  premium  would  be  set  as  follows:  $32.40  in  1991, 
$36.00  in  1992,  $40.50  in  1993,  $44.00  in  1994  and  $46.50  in  1995. 

Effective  Date 

For  premiums  beginning  January  1,  1991. 

Sec.  12302— Part  B  Deductible 

Present  Law 

Part  B  of  Medicare  pays  80  percent  of  the  reasonable  charges  (or 
of  reasonable  cost)  for  covered  services  in  excess  of  an  annual  de- 
ductible of  $75.  The  part  B  deductible  has  been  set  at  $75  since 
1982. 

Explanation  of  Provision 

The  Part  B  deductible  would  be  increased  to  $100  in  1991,  $125 
in  1992  and  in  subsequent  years. 

Effective  Date 
January  1,  1991. 

Subtitle  E— User  Fees 

1.  Customs  Service 

Present  Law 

Section  13031(a)  of  the  Consolidated  Omnibus  Budget  Reconcilia- 
tion Act  (COBRA)  of  1985,  as  amended,  requires  the  collection  of  a 
user  fee  to  cover  the  U.S.  Customs  Service's  costs  of  processing  im- 
ported merchandise. 

Section  111-115  of  the  Customs  and  Trade  Act  of  1990  (Public 
Law  101-382)  reauthorized  customs  user  fees  for  fiscal  year  1991  in 
order  to  bring  the  United  States  into  conformance  with  the  Gener- 
al Agreement  on  Tariffs  and  Trade  (GATT).  The  new  fee  structure 
for  the  Merchandise  Processing  Fee  (MPF),  subject  to  certain  ex- 
emptions, is  as  follows: 

For  each  formal  entry,  the  revised  fee  schedule  imposes  an  ad  va- 
lorem fee  of  0.17  percent,  subject  to  a  maximum  fee  of  $400  and  a 
minimum  fee  of  $21.  All  entries  would  be  subject  to  an  additional 
$3  surcharge  if  filed  manually. 

A  new  flat  rate  schedule  for  informal  entries  (e.g.,  those  under 
$1,250)  is  as  follows:  (1)  $2  for  automated,  non-Customs-prepared  in- 
formal entries;  (2)  $5  for  manual,  non-Customs-prepared  informal 
entries;  and  (3)  $8  for  Customs-prepared  informal  entries. 

In  lieu  of  these  informal  fees,  air  courier  facilities  and  other  re- 
imbursable facilities  are  subject  to  a  reimbursement  for  Customs' 
processing  costs  to  be  collected  at  a  rate  of  twice  the  assessment 
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currently  applied  at  courier  hubs.  Also,  the  courier  industry's  cur- 
rent 80  percent  offset  would  be  eliminated. 

Public  Law  101-382  also  reauthorized  the  schedule  of  flat-rate 
fees  imposed  on  the  processing  of  air  passengers  from  abroad,  vari- 
ous conveyances,  dutiable  mail,  and  customs  broker  permits 
through  fiscal  year  1991,  with  no  changes  in  rates. 

Explanation  of  Provision 

The  provision  would  extend  customs  user  fees  until  September 
30,  1995. 

Reasons  for  Change 

Pursuant  to  the  terms  of  the  Budget  Summit  Agreement,  the 
Committee  agreed  to  extend  the  imposition  of  all  customs  user  fees 
until  September  30,  1995. 

2.  5-year  extension  of  Internal  Revenue  Service  user  fees 

Present  Law 

The  Internal  Revenue  Service  (IRS)  provides  written  responses  to 
questions  of  individuals,  corporations,  and  organizations  relating  to 
their  tax  status  or  the  effects  of  particular  transactions  for  tax  pur- 
poses. The  IRS  responds  to  these  inquiries  through  the  issuance  of 
letter  rulings,  determination  letters,  and  opinion  letters.  The  IRS 
charges  a  fee  for  most  requests  for  a  letter  ruling,  determination 
letter,  opinion  letter,  or  other  similar  ruling  or  determination.  The 
fee  charged  may  vary  depending  on  the  type  of  request,  although 
the  legislation  specifies  minimum  average  fees  for  each  type  of  re- 
quest. The  legislation  that  requires  the  establishment  of  this  fee 
program  provides  that  it  is  not  to  apply  to  requests  made  after  Sep- 
tember 29,  1990. 

Explanation  of  Provision 

The  bill  extends  for  5  years  the  IRS  program  that  requires  the 
payment  of  a  fee  for  most  requests  for  a  letter  ruling,  determina- 
tion letter,  opinion  letter,  or  other  similar  ruling  or  determination. 

Effective  Date 

The  provision  applies  to  requests  made  on  or  after  September  30, 
1990,  and  before  October  1,  1995. 

3.  Increase  in  PBGC  premiums 

Present  Law 

Under  present  law,  a  flat-rate  per-participant  premium  of  $16  is 
payable  with  respect  to  each  single-employer  defined  benefit  pen- 
sion plan.  The  premium  is  payable  to  the  Pension  Benefit  Guaran- 
ty Corporation  (PBGC).  An  additional  premium  of  $6  multiplied  by 
$1,000  of  unfunded  vested  benefits  is  payable  with  respect  to  under- 
funded plans.  The  maximum  additional  per-participant  premium 
(i.e.,  the  total  additional  premium  divided  by  the  number  of  plan 
participants)  is  capped  at  $34. 
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Explanation  of  Provision 

The  bill  raises  the  flat-rate  PBGC  premium  to  $19,  increases  the 
assessment  per  $1,000  of  unfunded  vested  benefits  to  $9,  and  in- 
creases the  per-participant  cap  on  the  additional  premium  to  $53. 

Effective  Date 

The  increases  in  the  premium  are  effective  for  plan  years  begin- 
ning after  December  31,  1990. 

4.  Recovery  of  Overpayments  from  Former  Social  Security  Bene- 
ficiaries Through  Tax  Refund  Offset 

Present  Law 

A  Federal  agency  that  is  owed  a  past-due,  legally  enforceable 
debt,  other  than  an  overpayment  under  title  II  of  the  Social  Securi- 
ty Act,  can  collect  it  by  having  the  Internal  Revenue  Service  (IRS) 
withhold  or  reduce  the  debtor's  income  tax  refund.  To  obtain  re- 
payment via  a  tax  refund  offset,  the  agency  to  which  the  debt  is 
owed  must: 

(i)  notify  the  individual  of  its  intention  to  recover  the  debt 
through  the  tax  system; 

(ii)  provide  the  individual  with  at  least  60  days  to  present 
evidence  that  all  or  part  of  the  debt  is  not  past-due  or  not  le- 
gally enforceable;  and 

(hi)  consider  any  evidence  presented  by  the  individual  and 
make  a  final  determination  that  the  debt  is  in  fact  owed  and 
legally  enforceable. 
After  the  agency  notifies  the  IRS  of  its  final  determination,  the  IRS 
reduces  the  amount  of  the  individual's  income  tax  refund,  if  any; 
pays  this  amount  to  the  agency;  and  notifies  the  individual  of  the 
amount  by  which  his  tax  refund  has  been  reduced  to  repay  his 
debt. 

Explanation  of  Provision 

Social  security  overpayments  to  former  beneficiaries  would  be  re- 
covered by  withholding  the  amount  due  from  Federal  income  tax 
refunds.  This  recovery  method  would  be  used  only  when  benefit  ad- 
justments or  direct  payments  by  the  overpaid  individual  have  not 
been  successful. 

Specifically,  the  prohibition  against  recovering  title  II  overpay- 
ments via  a  tax  refund  offset  would  be  eliminated  for  former  bene- 
ficiaries. (Current  beneficiaries  would  continue  to  be  exempt  from 
the  tax  refund  offset  program.) 

After  being  informed  by  the  Social  Security  Administration 
(SSA)  of  its  intention  to  recover  an  overpayment  via  a  tax  refund 
offset,  former  beneficiaries  who  are  eligible  to  apply  for  a  waiver  of 
the  overpayment  would  be  given  the  opportunity  to  do  so.  In  addi- 
tion, the  IRS  would  be  required  to  establish  a  procedure  by  which  a 
spouse  could  present  his  or  her  share  of  a  joint  tax  refund  from 
being  withheld  in  an  overpayment  recovery  action.  The  IRS  would 
also  be  required  to  notify  individuals  who  file  joint  returns  of  this 
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procedure  when  it  informs  them  that  it  is  withholding  their  tax 
refund. 

Effective  Date 

The  proposal  would  take  effect  January  1,  1991,  and  would 
remain  in  effect  as  long  as  the  existing,  government-wide  offset  re- 
mains in  effect  (currently,  until  January  10,  1994). 

Subtitle  F. — Government-Sponsored  Enterprises  (GSEs) 

Present  Law 

Annual  Study  of  the  Relationship  Between  the  Public  Debt  and  the 
Activities  of  Government-Sponsored  Enterprises  (GSEs) 

In  order  to  better  manage  the  bonded  indebtedness  of  the  United 
States,  Section  1404  of  the  Financial  Institutions  Reform  Recovery 
and  Enforcement  Act  of  1989  (FIRREA),  P.L.  101-73,  mandates  that 
the  Secretary  of  the  Treasury  shall  conduct  two  annual  studies  to 
assess  the  financial  safety  and  soundness  of  the  activities  of  all 
GSEs  and  the  impact  of  their  operations  on  Federal  borrowing.  The 
first  annual  study  was  submitted  to  the  Congress  in  May  1990,  and 
the  second  study  is  due  May  15,  1991. 

In  the  Treasury  studies,  the  Secretary  must  quantify  the  risks  as- 
sociated with  each  GSE  by  determining:  the  volume  and  type  of  se- 
curities outstanding  which  are  issued  or  guaranteed  by  each  GSE, 
the  capitalization  of  each  GSE,  and  the  degree  of  risk  involved  in 
the  operations  of  the  GSE.  The  Secretary  must  also  report  on  the 
timeliness  of  information  currently  available  concerning  the  extent 
and  nature  of  the  activities  of  GSEs  and  the  financial  risk  associat- 
ed with  such  activities. 

To  enable  Treasury  to  conduct  the  studies,  each  GSE  has  been 
directed  to  provide  full  and  prompt  access  to  its  books  and  records, 
and  any  other  requested  information.  Further,  the  Secretary  may 
request  information  from  and  the  assistance  of  any  Federal  depart- 
ment or  agency  authorized  to  supervise  any  GSE.  The  Secretary 
shall  determine  and  maintain  the  confidentiality  of  information 
made  available  for  purposes  of  the  studies  in  a  manner  consistent 
with  the  level  of  confidentiality  established  for  the  information  by 
the  GSE. 

The  Department  of  the  Treasury  is  exempt  from  public  disclo- 
sure requirements  with  respect  to  information  obtained  for  the 
studies  and  determined  by  the  Secretary  to  be  confidential.  Also, 
any  officer  or  employee  of  the  Department  of  the  Treasury  shall  be 
subject  to  penalties  set  forth  in  section  1906  of  title  18  of  the 
United  States  Code  if  there  is  an  unauthorized  disclosure  of  confi- 
dential information. 

Limitations  on  the  Obligations  of  Certain  Newly-Established  Federal 
Entities 

Under  present  law,  certain  Government-owned  corporations  and 
private  GSEs  have  the  ability  to  incur  liabilities  and  to  issue  obli- 
gations. Because  of  the  special  powers  granted  to  certain  entities, 
their  obligations  may  be  explicitly  and/or  implicitly  backed  by  the 
United  States  Treasury,  may  be  traded  in  Federal  agency  credit 
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markets,  and  may  compete  with  obligations  issued  by  the  Treasury 
Department. 

Explanation  of  Provisions 

Annual  Study  of  the  Relationship  Between  the  Public  Debt  and  the 
Activities  of  Government-Sponsored  Enterprises  ( GSEs) 

In  order  to  continue  to  better  manage  the  bonded  indebtedness  of 
the  United  States,  the  bill  would  require  Treasury  to  report  annu- 
ally to  the  Congress  with  an  assessment  of  the  financial  safety  and 
soundness  of  the  activities  of  all  GSEs  and  the  impact  of  their  oper- 
ations on  Federal  borrowing.  The  report  will  contain  an  analysis  of 
the  risk  of  financial  exposure  to  the  Federal  Government  posed  by 
each  GSE  and,  to  the  extent  practicable,  a  quantification  of  the 
risks  associated  with  each  GSE.  The  annual  Treasury  report  would 
be  submitted  to  the  Congress  by  the  15th  of  March  each  year. 

The  Secretary  may  request  the  assistance  of  nationally  recog- 
nized private  credit  rating  agencies  in  conducting  this  assessment. 
Employees  of  such  rating  agencies  will  be  subject  to  the  same  pen- 
alties for  unauthorized  disclosure  of  relevant  information  as  appli- 
cable to  an  officer  or  employee  of  the  Department  of  the  Treasury. 

In  addition,  the  bill  would  require  the  Congressional  Budget 
Office  (CBO)  to  prepare  a  report  to  the  Congress  by  March  15,  1991, 
on  issues  relating  to  the  financial  safety  and  soundness  of  GSEs. 

It  is  the  understanding  of  the  Committee  that,  under  the  Budget 
Summit  Agreement,  the  Treasury  and  CBO  studies  will  be  re- 
viewed by  the  appropriate  committees  in  the  Congress,  and  that 
each  such  committee,  if  it  deems  advisable,  will  report  legislation 
ensuring  the  financial  soundness  of  GSEs  by  September  15,  1991. 

Limitations  on  the  Obligations  of  Certain  Newly-Established  Federal 
Entities 

The  bill  would  amend  Title  31  of  the  United  States  Code  and 
would  apply  restrictions  on  borrowing  to  any  corporation  owned  in 
whole  or  in  part  by  the  Federal  Government,  or  any  privately 
owned  GSE,  established  pursuant  to  any  law  enacted  on  or  after 
October  10,  1990  ("specified  entities"). 

The  bill  would  not  apply  to  any  existing  or  future  agency  of  the 
Federal  Government.  In  addition,  entities  ratified  by  law  but  cre- 
ated by  multilateral  agreements  would  not  be  affected  by  the  bill. 
Further,  existing  GSEs  are  not  considered  newly  established  for 
purposes  of  this  bill  if  their  charters  are  renewed  on  or  after  Octo- 
ber 10,  1990. 

With  respect  to  specified  entities,  the  bill  provides  that  such  enti- 
ties could  only  borrow  amounts  from  the  Treasury  Department  (in- 
cluding the  Federal  Financing  Bank)  in  amounts  explicitly  author- 
ized by  law.  Under  the  bill,  except  for  the  authorized  borrowings 
from  the  Treasury  Department  (including  the  Federal  Financing 
Bank),  specified  entities  could  not  issue  any  obligation  or  borrow 
any  amount,  guarantee  any  obligation,  or  incur  any  direct  or  con- 
tingent liability  to  pay  any  amount  with  respect  to  an  obligation. 
The  bill  contains  an  exception  for  any  authority  approved  in  ad- 
vance in  appropriation  Acts. 
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Effective  Date 

The  provision  requiring  annual  Treasury  studies  is  effective  on 
October  10,  1990. 

The  provision  addressing  the  borrowing  of  Federally-owned  cor- 
porations and  GSEs  would  be  effective  for  any  corporation  in  whole 
or  in  part  owned  by  the  Federal  Government  or  any  GSE  estab- 
lished pursuant  to  any  law  enacted  on  or  after  October  10,  1990. 

Subtitle  G. — Debt  Limit  Increase 

Present  Law 

The  permanent  statutory  limit  of  the  public  debt  is  $3,122.7  bil- 
lion, which  was  enacted  on  November  8,  1989.  A  temporary  in- 
crease of  $72.3  billion  in  the  public  debt  limit  was  enacted  on 
August  9,  1990  (P.L.  101-350),  to  meet  increased  borrowing  needs 
through  October  2,  1990.  At  present,  the  temporary  limit  of  $3,195 
billion  has  been  extended  through  October  20,  1990. 

Explanation  of  the  Provision 

The  permanent  public  debt  limit  is  increased  by  $1,377.3  billion 
to  $4.5  trillion,  for  the  period  from  the  date  of  enactment  through 
September  30,  1993.  On  October  1,  1993,  the  permanent  public  debt 
limit  is  increased  by  an  additional  $500  billion  to  $5.0  trillion. 

Effective  Date 

The  amendment  is  effective  on  the  date  of  enactment. 

TITLE  XIII— REVENUE  PROVISIONS 

Subtitle  A.  Increase  Earned  Income  Tax  Credit 

1.  Earned  Income  Tax  Credit  (sec.  13101  of  the  bill  and  sec.  32  of 
the  Code) 

Present  Law 

An  eligible  taxpayer  is  allowed  an  advance  refundable  tax  credit 
based  on  the  taxpayer's  earned  income  (sec.  32).  Taxpayers  eligible 
for  the  credit  include:  (1)  married  individuals  filing  a  joint  return 
who  are  entitled  to  a  dependency  exemption  for  a  child,  (2)  a  head 
of  household,  or  (3)  a  surviving  spouse. 

In  1990,  the  earned  income  tax  credit  (EITC)  is  equal  to  14  per- 
cent of  the  first  $6,810  of  earned  income.  The  credit  is  phased  out 
at  a  rate  of  10  percent  of  the  amount  of  adjusted  gross  income  (or, 
if  greater,  earned  income)  that  exceeds  $10,730.  The  EITC  is  fully 
phased  out  at  $20,264  of  income.  The  dollar  amounts  are  adjusted 
annually  for  changes  in  the  cost  of  living,  so  that  the  maximum 
amount  of  the  credit  and  the  maximum  amount  of  income  eligible 
for  the  credit  increase  with  inflation. 

For  1990,  the  maximum  amount  of  the  credit  is  $953,  and  is  pro- 
jected to  increase  to  $994  for  1991. 
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Reasons  for  Change 

The  earned  income  tax  credit  is  intended  to  provide  tax  relief  to 
low-income  working  individuals  with  children  and  to  provide  incen- 
tives for  work.  The  committee  believes  that  additional  financial 
support  should  be  provided  to  low-income  working  families  with 
children  and  that  an  increase  in  the  size  of  the  earned  income 
credit  is  appropriate  as  a  means  to  ensure  the  overall  progressivity 
of  the  tax  system. 

Explanation  of  Provision 

Under  the  bill,  the  EITC  is  modified  in  a  manner  that  increases 
the  tax  expenditure  related  to  the  credit  by  $5  billion  over  the  5- 
year  budget  period.  The  credit  is  increased  to  16.5  percent  of 
earned  income  up  to  a  maximum  amount  of  such  income  (projected 
to  be  $7,100  in  1991,  after  adjustment  for  inflation).  In  addition,  the 
credit  is  phased  out  at  a  rate  of  12  percent  of  adjusted  gross  income 
(or,  if  greater,  earned  income)  in  excess  of  a  threshold  level  ($11,190 
for  1991,  after  adjustment  for  inflation).  The  maximum  amount  of 
the  credit  for  1991  is  $1,172. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1990. 

Subtitle  B.  Excise  Taxes 

1.  Increase  Excise  Taxes  on  Distilled  Spirits,  Beer,  and  Wine 
(sees.  13201  and  13216  of  the  bill  and  sees.  5001,  5041,  and 
5051  of  the  Code) 

Present  Law 

Under  present  law,  the  following  alcoholic  beverages  are  subject 
to  excise  taxes  at  the  rates  indicated: 


Beverage  Tax  imposed 


Distilled  spirits   $12.50  per  proof  gallon. 

Beer   $9.00  per  barrel  generally.1 

Still  wines: 

Up  to  14  percent  alcohol   $0.17  per  wine  gallon. 

14  to  21  percent  alcohol   $0.67  per  wine  gallon. 

21  to  24  percent  alcohol 2   $2.25  per  wine  gallon. 

Artificially  carbonated  wines   $2.40  per  wine  gallon. 

1  The  tax  rate  is  $7.00  per  barrel  for  certain  small  brewers. 

2  Wines  containing  more  than  24  percent  alcohol  are  taxed  as  distilled  spirits. 

Reasons  for  Change 

The  Committee  determined  that  it  is  appropriate  to  increase 
excise  taxes  on  distilled  spirits,  beer,  and  wine.  The  excise  tax  on 
distilled  spirits  was  increased  by  $2.00  per  proof  gallon  in  1985  (the 
only  increase  since  1951),  and  the  excise  taxes  on  beer  and  wine 
were  last  increased  in  1955.  Despite  the  1985  increase  in  the  dis- 
tilled spirits  rate,  the  effective  rate  of  all  of  the  alcoholic  beverage 
excise  taxes  is  significantly  lower  than  it  was  in  1951  (distilled  spir- 
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its)  or  in  1955  (beer  and  wine).  Therefore,  increases  in  these  taxes 
are  appropriate  to  restore  the  Federal  excise  tax  base  for  alcoholic 
beverages.  The  committee  also  was  aware  of  substantial  differences 
among  the  different  alcoholic  beverages  in  the  present-law  effect- 
ing tax  rates  on  alcohol  content.  The  increased  rates  are  designed 
to  ameliorate  such  differences  in  part. 

In  deciding  to  increase  alcoholic  beverage  excise  taxes,  the  com- 
mittee took  note  of  numerous  studies  demonstrating  that  the  direct 
and  indirect  social  costs  from  alcohol  consumption  are  far  greater 
than  the  revenues  currently  generated  from  alcoholic  beverage 
excise  taxes.  Government  spending  for  highway  safety,  public 
health,  and  welfare  are  all  increased  by  alcohol  consumption. 
Moreover,  alcohol  consumption  imposes  substantial  costs  on  society 
from  accidents  disease,  and  reduced  worker  performance.  Thus,  in- 
creasing the  alcoholic  beverage  excise  taxes  could  help  to  place 
some  of  the  costs  of  alcohol  consumption  on  alcohol  users  and  could 
reduce  consumption  among  teenagers. 

Explanation  of  Provisions 

Increase  in  tax  rates 

The  bill  provides  for  the  following  excise  tax  rate  changes: 

(1)  Increase  the  distilled  spirits  tax  rate  by  $1.50  per  proof  gallon, 
from  $12.50  per  proof  gallon  to  $14.00  per  proof  gallon.3 

(2)  Double  the  tax  rate  on  beer  from  $9.00  per  barrel  (16  cents 
per  six  pack)  to  $18.00  per  barrel  (32  cents  per  six  pack). 

(3)  Increase  the  tax  rate  on  wine  with  up  to  14  percent  alcohol 
content  (commonly  referred  to  as  table  wine)  from  $0.17  per  wine 
gallon  (3  cents  on  a  750-milliliter  bottle)  to  $1.27  per  wine  gallon 
(25  cents  on  a  750-milliliter  bottle). 

(4)  Increase  the  tax  rate  on  wine  with  14  to  21  percent  alcohol 
content  (commonly  referred  to  as  fortified  wine)  from  $0.67  per 
wine  gallon  (13  cents  on  a  750-milliliter  bottle)  to  $1.77  per  wine 
gallon  (35  cents  on  a  750-milliliter  bottle). 

(5)  Increase  the  tax  rate  on  wine  with  21  to  24  percent  alcohol 
content  from  $2.25  per  wine  gallon  (45  cents  on  a  750-milliliter 
bottle)  to  $3.35  per  wine  gallon  (67  cents  on  a  750-milliliter  bottle). 

(6)  Increase  the  tax  rate  on  artificially  carbonated  wine  from 
$2.40  per  wine  gallon  (48  cents  on  a  750-milliliter  bottle)  to  $3.50 
per  wine  gallon  (70  cents  on  a  750-milliliter  bottle). 

Small  producer  exception 

The  bill  includes  exceptions  under  which  small  domestic  produc- 
ers of  beer  and  wine  will  continue  to  pay  the  present-law  excise  tax 
rates  applicable  to  those  products.  Under  these  rules,  the  present- 
law  $7  per  barrel  rate  remains  in  effect  for  the  first  30,000  barrels 
of  beer  produced  by  domestic  breweries  with  total  production  for 
the  calendar  year  not  exceeding  60,000  barrels.  Similarly,  the  first 
100,000  gallons  of  wine  produced  by  domestic  wineries  with  total 


3  Conforming  amendments  are  made  to  the  tax  as  currently  applied  to  certain  other  products 
(e.g.,  alcohol  in  imported  perfumes). 
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production  for  the  calendar  year  not  exceeding  200,000  gallons  are 
taxed  at  present-law  rates.4 

Effective  Date 

The  rate  increases  are  effective  on  January  1,  1991,  with  floor 
stocks  taxes  being  imposed  on  that  date  (including  articles  in  for- 
eign trade  zones). 

2.  Increase  Tobacco  Excise  Taxes  (sees.  13202  and  13216  of  the  bill 
and  sec.  5701  of  the  Code) 

Present  Law 

The  following  is  a  listing  of  the  Federal  excise  taxes  imposed  on 
tobacco  products  under  present  law: 


Article  Tax  imposed 


Cigars: 

Small  cigars   $0.75  per  thousand. 

Large  cigars   8.5%  of  suggested  wholesale  price,  up  to  $20  per  thousand. 

Cigarettes: 

Small  cigarettes   $8.00  per  thousand  (16  cents  per  pack  of  20  cigarettes). 

Large  cigarettes   $16.80  per  thousand. 

Cigarette  papers   $0,005  per  50  papers. 

Cigarette  tubes   $0.01  per  50  tubes. 

Chewing  tobacco   $0:08  per  pound. 

Snuff   $0.24  per  pound. 

Pipe  tobacco   $0.45  per  pound. 


Reasons  for  Change 

The  committee  determined  that  it  is  appropriate  to  increase 
excise  taxes  on  tobacco  products.  The  present  tobacco  excise  taxes 
generally  are  imposed  at  flat  rates  rather  than  being  adjusted  to 
reflect  inflation.  Despite  an  increase  in  1982  in  cigarette  excise  tax 
rates  (the  only  such  increase  since  1951),  the  effective  rate  of  tobac- 
co excise  taxes  is  lower  today  than  it  was  in  1951.  Therefore,  in- 
creases in  these  taxes  are  appropriate  to  restore  the  Federal  excise 
tax  base  for  tobacco  products. 

In  deciding  to  increase  tobacco  excise  taxes,  the  committee  took 
note  of  the  fact  that  the  U.S.  Surgeon  General  and  the  Department 
of  Health  and  Human  Services  have  identified  cigarette  smoking  as 
the  single  most  significant  source  of  premature  death  in  the  United 
States.5  In  addition,  studies  have  indicated  that  billions  of  dollars 
of  additional  health  costs  and  lost  income  are  smoking  related. 
Thus,  increasing  the  tobacco  excise  taxes  could  help  to  place  some 
of  the  costs  of  tobacco  consumption  on  tobacco  users,  is  consistent 


4  Production  of  champagne  and  sparkling  wines  (the  rates  on  which  are  not  increased  under 
the  bill)  is  excluded  for  purposes  of  determining  the  first  100,000  gallons  of  wine  produced 
during  a  calendar  year,  but  production  of  champagne  and  sparkling  wines  is  included  for  pur- 
poses of  determining  whether  total  production  of  a  winery  exceeds  200,000  gallons. 

The  Treasury  Department  is  granted  authority  to  prescribe  regulations  to  prevent  the  small 
producer  exceptions  from  benefiting  any  person  who  produces  more  than  60,000  barrels  of  beer 
or  200,000  gallons  of  wine  during  a  calendar  year. 

5  See  Department  of  Health  and  Human  Services,  Report  to  the  Congress,  Smoking  and 
Health:  A  National  Status  Report,  2nd  Ed.,  1990. 
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with  other  Federal  Government  policies  to  discourage  smoking  be- 
cause of  the  associated  health  hazards,  and  could  reduce  smoking 
by  the  young. 

Explanation  of  Provision 

In  general 

The  bill  increases  by  25  percent  the  current  excise  taxes  on  all 
tobacco  products,  including  cigarettes,  cigars,  chewing  tobacco, 
snuff,  and  pipe  tobacco  (e.g.,  increase  the  tax  on  a  pack  of  20  small 
cigarettes  from  16  cents  to  20  cents  per  pack),  effective  January  1, 
1991.  Further,  the  bill  increases  by  the  same  dollar  amount  as  the 
previous  25-percent  increase  the  excise  taxes  on  all  tobacco  prod- 
ucts (e.g.,  increase  the  tax  on  a  pack  of  20  small  cigarettes  from  20 
cents  to  24  cents  per  pack),  effective  January  1,  1993.  Floor  stocks 
taxes  are  imposed  on  cigarettes  at  the  time  of  each  rate  increase 
(including  cigarettes  in  foreign  trade  zones). 

Specific  tax  rate  increases 

The  following  table  shows  the  specific  tobacco  excise  tax  rates 
under  the  bill  as  of  January  1,  1991: 

Article  Tax  rate  (January  1,  1991) 

Cigars: 

Small  cigars   $0.9375  per  thousand. 

Large  cigars   10.625%  of  suggested  wholesale  price,  up  to  $25  per  thousand. 


Small  cigarettes   $10.00  per  thousand  (20  cents  per  pack  of  20  cigarettes). 

Large  cigarettes   $21.00  per  thousand. 

Cigarette  papers   $0.00625  per  50  papers. 

Cigarette  tubes   $0.0125  per  50  tubes. 

Chewing  tobacco   $0.10  per  pound. 

Snuff   $0.30  per  pound. 

Pipe  tobacco   $0.5625  per  pound. 

The  following  table  shows  the  specific  tobacco  excise  tax  rates 
under  the  bill  as  of  January  1,  1993: 

Article  Tax  rate  (January  1,  1993) 

Cigars: 

Small  cigars   $1,125  per  thousand. 

Large  cigars   12.75%  of  suggested  wholesale  price,  up  to  $30  per  thousand. 

Cigarettes: 

Small  cigarettes   $12.00  per  thousand  (24  cents  per  pack  of  20  cigarettes). 

Large  cigarettes   $25.20  per  thousand. 

Cigarette  papers   $0.0075  per  50  papers. 

Cigarette  tubes   $0,015  per  50  tubes. 

Chewing  tobacco   $0.12  per  pound. 

Snuff   $0.36  per  pound. 

Pipe  tobacco   $0,675  per  pound. 
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Effective  Date 

The  first  rate  increase  described  above  is  effective  on  January  1, 
1991.  The  second  rate  increase  described  above  is  effective  on  Janu- 
ary 1,  1993. 

3.  Expand  Ozone-Depleting  Chemicals  Excise  Tax  (sees.  13203  and 
13216  of  the  bill  and  sec.  4682  of  the  Code) 

Present  Law 

In  general 

An  excise  tax  is  imposed  on  certain  ozone-depleting  chemicals 
sold  or  used  by  the  manufacturer,  producer,  or  importer.  Imported 
products  also  are  subject  to  tax  if  any  ozone-depleting  chemical  was 
used  as  an  input  in  the  manufacture  or  production  of  such  product. 
The  amount  of  tax  is  determined  by  multiplying  a  base  tax  amount 
by  an  "ozone-depleting  factor." 

A  reduced  rate  of  tax  is  provided  for  chemicals  used  in  rigid 
foam  insulation,  and  for  Halon-1211,  Halon-1301,  and  Halon-2402, 
for  calendar  years  1990-1993.  The  tax  does  not  apply  to  feedstock 
chemicals  used  in  the  production  or  manufacture  of  other  ozone-de- 
pleting or  non-ozone-depleting  chemicals.  The  tax  also  does  not 
apply  to  any  ozone-depleting  chemical  which  is  diverted  or  recov- 
ered in  the  United  States  as  part  of  a  recycling  process.  Certain  ex- 
ports of  ozone-depleting  chemicals  are  exempt  from  tax. 

Ozone-depleting  chemicals 

Ozone-depleting  chemicals  which  are  subject  to  tax  are:  CFC-11; 
CFC-12;  CFC-113;  CFC-114;  CFC-115;  Halon-1211;  Halon-1301; 
and  Halon-2402. 

The  chemicals  subject  to  tax  are  those  identified  as  ozone-deplet- 
ing under  the  Montreal  protocol  as  in  effect  on  September  14,  1989. 
Subsequent  changes  to  the  list  of  ozone-depleting  chemicals  under 
the  Montreal  protocol  will  not  change  the  list  of  chemicals  subject 
to  tax  without  Congressional  action. 

Base  tax  amount 

For  calendar  years  1990  and  1991,  the  base  tax  amount  is  $1.37 
per  pound  of  ozone-depleting  chemical;  for  1992,  the  base  tax 
amount  is  $1.67  per  pound;  and  for  1993  and  1994,  the  base  tax 
amount  is  $2.65  per  pound.  For  calendar  years  after  1994,  the  base 
tax  amount  is  increased  by  $0.45  per  pound  per  year.  A  floor  stocks 
tax  applies  upon  each  tax  increase  date  occurring  before  1995. 

Reasons  for  Change 

In  June  of  1990,  the  Montreal  Protocol  on  Substances  that  De- 
plete the  Ozone  Layer  was  amended  to  expand  the  list  of  controlled 
chemicals  and  to  make  other  changes.  The  list  of  controlled  chemi- 
cals was  expanded  to  include  carbon  tetrachloride,  methyl  chloro- 
form, CFC-13,  CFC-111,  CFC-112,  CFC-211,  CFC-212,  CFC-213, 
CFC-214,  CFC-215,  CFC-216,  and  CFC-217.  The  committee  believes 
it  is  appropriate  to  conform  the  list  of  taxable  chemicals  to  the  list 
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of  chemicals  controlled  under  the  Montreal  protocol,  as  adjusted 
and  revised. 

Explanation  of  Provision 

The  bill  adds  carbon  tetrachloride,  methyl  chloroform,  CFC-13, 
CFC-111,  CFC-112,  CFC-211,  CFC-212,  CFC-213,  CFC-214,  CFC- 
215,  CFC-216,  and  CFC-217  to  the  list  of  chemicals  taxed  under 
section  4681  effective  January  1,  1991.  Consequently,  an  excise  tax 
is  imposed  on  these  chemicals  when  sold  or  used  by  the  manufac- 
turer, producer,  or  importer.  The  bill  also  imposes  a  tax  on  import- 
ed products  if  any  ozone-depleting  chemical  was  used  as  an  input 
in  the  manufacture  or  production  of  such  product.  The  amount  of 
tax  is  determined  by  multiplying  the  base  tax  amount  applicable  to 
the  calendar  year  by  an  ' 'ozone-depleting  factor." 

The  base  tax  rate  is  phased  in  for  the  newly  taxed  chemicals.  For 
calendar  years  1991  and  1992,  the  base  tax  rate  is  $1.37  per  pound. 
For  calendar  year  1993,  the  base  tax  rate  is  $1.67  per  pound.  For 
calendar  year  1994,  the  base  tax  rate  is  $3.00  per  pound.  For  calen- 
dar year  1995,  the  base  tax  rate  is  $3.10  per  pound.  For  calendar 
years  after  1995,  the  base  tax  rate  is  to  increase  by  $0.45  per  pound 
as  under  present  law. 

The  ozone-depleting  factors  of  the  newly  taxed  chemicals  are: 

Chemical  Ozone-depleting  factor 

Carbon  tetrachloride   1.1 

Methyl  chloroform   0.1 

CFC-13   1.0 

CFC-111   1.0 

CFC-112   1.0 

CFC-211   1.0 

CFC-212   1.0 

CFC-213   1.0 

CFC-214   1.0 

CFC-215   1.0 

CFC-216   1.0 

CFC-217   1.0 


The  bill  directs  the  Secretary  of  the  Treasury  to  promulgate  reg- 
ulations which  provide  a  limited  exception  for  exports  of  these 
newly  taxed  chemicals.  Such  exception  is  to  be  comparable  to  the 
present  law  export  exemption  or  other  taxable  chemicals,  except 
that  it  is  to  be  based  on  production  and  consumption  data  from  cal- 
endar year  1989  rather  than  1986. 

In  addition,  as  under  current  law,  newly  taxed  chemicals  held  for 
sale  or  use  (including  taxable  chemicals  in  foreign  trade  zones)  will 
be  subject  to  a  floor  stocks  tax  on  all  tax  increase  dates  prior  to 
January  1,  1995,  including  January  1,  1991. 

Effective  Date 

These  provisions  are  effective  for  newly  taxable  chemicals  sold  or 
used  on  or  after  January  1,  1991. 
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4.  Increase  Highway  and  Motorboat  Fuels  Excise  Taxes  (sees. 
13211  and  13216  of  the  bill  and  sees.  4041,  4081,  and  4091  of 
the  Code) 

Present  Law 

Federal  excise  taxes  generally  are  imposed  on  the  sale  of  gaso- 
line (9  cents  per  gallon)  and  special  motor  fuels  (9  cents  per  gallon) 
used  in  highway  transportation  and  motorboats.  In  addition,  a  Fed- 
eral excise  tax  is  imposed  on  diesel  fuel  (15  cents  per  gallon)  used 
in  highway  transportation.  The  9-cents-per-gallon  taxes  on  gasoline 
and  special  motor  fuels  and  the  15-cents-per-gallon  tax  on  diesel 
fuel  are  scheduled  to  expire  after  September  30,  1993. 

Exemptions  from  some  or  all  of  these  taxes  are  provided  for  fuels 
sold  for  export,  for  use  in  farming,  for  use  by  State  and  local  gov- 
ernments, for  use  by  nonprofit  educational  organizations,  for  use  in 
off-highway  business  (e.g.,  in  rail  transportation),  and  for  certain 
other  uses. 

A  6-cents-per-gallon  exemption  is  provided  from  these  taxes  for 
certain  fuels  blended  with  alcohol,  e.g.,  gasohol.  The  alcohol  fuels 
exemption  is  scheduled  to  expire  after  September  30,  1993. 

An  additional  tariff  of  15.85  cents  per  liter  applies  to  imported 
ethanol  (to  offset  the  alcohol  fuels  exemption).  Further,  section  225 
of  the  Customs  and  Trade  Act  of  1990  (Public  Law  101-382)  ex- 
tended a  provision  authorizing  under  prescribed  conditions  the 
duty-free  entry  of  ethanol  from  Caribbean  Basin  Initiative  (CBI) 
countries.  The  additional  tariff  on  imported  ethanol,  and  the  CBI 
ethanol  provision,  are  scheduled  to  expire  on  December  31,  1992. 

Amounts  equivalent  to  the  revenues  from  the  highway  fuels 
taxes  and  motorboat  fuels  taxes  are  dedicated  to  the  Highway 
Trust  Fund  and  the  Aquatic  Resources  Trust  Fund,  respectively. 
Amounts  equal  to  1  cent  per  gallon  of  the  highway  motor  fuels 
taxes  are  set  aside  for  the  Mass  Transit  Account  of  the  Highway 
Trust  Fund. 

Reasons  for  Change 

In  light  of  the  continuing  dependence  in  the  United  States  on 
foreign  petroleum  products,  and  the  volatility  of  petroleum  prices 
recently,  the  committee  believes  domestic  consumption  of  petrole- 
um should  be  reduced.  The  committee  believes  that  an  increase  in 
motor  fuels  taxes  will  reduce  domestic  consumption,  which  will 
both  promote  greater  energy  self-sufficiency  and  reduce  atmospher- 
ic pollution. 

The  committee  further  is  concerned  about  the  continued  pres- 
ence of  large  Federal  deficits.  Increasing  these  excise  taxes  has  the 
combined  benefit  of  raising  revenue  to  reduce  the  deficit  while  en- 
couraging energy  self-sufficiency.  In  recognition  of  the  country's  in- 
frastructure needs  and  the  large  budget  deficit,  the  committee  be- 
lieves that  the  revenues  from  the  increased  rates  should  be  divided 
between  the  appropriate  trust  funds  and  general  revenues. 


35-027  0-90-10 
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Explanation  of  Provision 

The  bill  increases  the  present  highway  (including  gasohol)  and 
motorboat  fuels  taxes  by  5  cents  per  gallon,  effective  on  December 
1,  1990,  and  an  additional  4  cents  per  gallon  on  July  1,  1991.  It  also 
imposes  a  5-cents-per-gallon  tax  on  fuels  used  in  rail  transporta- 
tion, effective  December  1,  1990,  and  an  additional  4-cents-per- 
gallon  tax  on  July  1,  1991. 6 

Except  as  indicated  above  for  fuels  used  in  rail  transportation, 
fuels  used  in  off-highway  uses  (e.g.,  farm),  by  States  and  local  gov- 
ernments, and  by  other  persons  whose  use  is  fully  exempt  from  the 
present  highway  and  motorboat  fuels  taxes  are  not  subject  to  the 
increased  rates. 

All  of  the  revenues  from  the  tax  on  fuels  used  in  rail  transporta- 
tion are  retained  in  the  general  fund.  The  revenues  derived  each 
year  from  one-half  of  the  increases  in  the  highway  and  motorboat 
fuel  tax  rates  are  dedicated  to  the  Highway  and  Aquatic  Resources 
Trust  Funds,  respectively;  the  revenues  derived  from  the  remain- 
ing half  of  the  increases  in  the  highway  and  motorboat  fuel  rates 
are  retained  in  the  general  fund. 

Twenty  percent  of  the  amounts  attributable  to  the  increased  rev- 
enues that  are  dedicated  to  the  Highway  Trust  Fund  are  set  aside 
for  the  mass  transit  account  of  that  Trust  Fund. 

The  present-law  motor  fuels  tax  rates,  exemptions,  and  ethanol 
tariff  provisions  are  extended  through  September  30,  1995;  the  in- 
creases in  the  tax  rates  (both  the  Trust  Fund  and  deficit  reduction 
portions)  also  expire  after  that  date.  However,  the  present-law  (Oc- 
tober 1,  1993)  expiration  of  Highway  Trust  Fund  expenditure  au- 
thority is  retained. 

Effective  Date 

These  provisions  are  effective  on  December  1,  1990.  Floor  stocks 
taxes  are  imposed  on  December  1,  1990,  and  July  1,  1991,  on  inven- 
tories (including  inventories  in  foreign  trade  zones)  held  on  those 
dates  on  which  tax  at  the  old  rates  has  been  paid  or  that  previous- 
ly were  exempt  but  which  are  taxed  under  the  bill,  e.g.,  fuels  held 
for  use  in  rail  transportation. 

5.  Increase  Airport  and  Airway  Trust  Fund  Excise  Taxes  (sec. 
13212  of  the  bill  and  sees.  4261,  4271,  4283,  4091,  4041(c), 
6427(f),  and  9502  of  the  Code) 

Present  Law 

Tax  rates. — Excise  taxes  which  are  imposed  on  air  transportation 
for  transfer  to  the  Airport  and  Airway  Trust  Fund  are  (1)  an  8-per- 
cent tax  on  air  passenger  transportation,  (2)  a  5-percent  tax  on  air 
freight,  (3)  a  $6  per  passenger  tax  on  international  departures,  (4)  a 
tax  of  12  cents  per  gallon  on  gasoline  used  in  noncommerical  avia- 
tion, and  (5)  a  tax  of  14  cents  per  gallon  on  nongasoline  (jet)  fuels 


6  A  2-cents-per-gallon  petroleum  excise  tax  is  collected  in  conjunction  with  these  fuel  taxes, 
effective  January  1,  1991,  as  described  in  part  B.  9.  The  only  exemption  from  the  petroleum 
excise  tax  are  those  specified  in  that  part. 
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used  in  noncommercial  aviation.  These  taxes  are  scheduled  to 
expire  after  December  31,  1990. 

Tax  reduction  trigger. — Under  present  law,  the  aviation  excise 
taxes  generally  will  be  reduced  by  50  percent  (except  for  the  depar- 
ture tax  and  the  gasoline  tax)  7  beginning  on  January  1,  1991,  if 
the  appropriations  from  the  Trust  Fund  for  fiscal  years  1989  and 
1990  for  airport  improvements,  facilities  and  equipment,  and  re- 
search, engineering,  and  development  were  less  than  85  percent  of 
the  total  amounts  authorized  for  these  programs.  (The  amounts  ac- 
tually appropriated  for  these  programs  for  fiscal  years  1989  and 
1990  were  80.7  percent  of  the  amounts  authorized.)  Thus,  if  the 
aviation  excise  taxes  are  extended,  the  tax  reduction  trigger  will  go 
into  effect  on  January  1,  1991. 

Limit  on  Trust  Fund  use  for  FAA  operations  and  maintenance. — 
Funding  for  Federal  Aviation  Administration  (FAA)  operations  and 
maintenance  from  the  Trust  Fund  is  limited  to  50-percent  of  the 
total  amount  appropriated  for  airport  improvements,  facilities  and 
equipment,  and  research,  engineering,  and  development  (R&D).  In 
addition,  if  the  fiscal  year  appropriated  amount  is  less  than  the 
amount  authorized  for  these  programs,  the  amount  available  from 
the  Trust  Fund  for  operations  and  maintenance  is  limited  further 
by  200  percent  of  the  amount  of  such  shortfall.  FAA  operations  and 
maintenance  and  other  aviation-related  expenses  not  specifically 
paid  from  the  Trust  Fund  are  financed  by  general  revenues.8 

Reasons  for  Change 

The  committee  determined  that  the  aviation  excise  taxes  should 
be  extended  beyond  1990  and  that  the  aviation  tax  reduction  trig- 
ger should  be  repealed  in  order  to  continue  to  pay  for  the  necessary 
Federal  airport  and  airway  expenditures.  H.R.  5170,  as  passed  by 
the  House,  provides  increased  Airport  and  Airway  Trust  Fund  au- 
thorizations for  fiscal  years  1991  and  1992.  Also,  the  committee 
concluded  that  the  increased  aviation  excise  tax  rates  proposed  in 
the  President's  fiscal  year  1991  budget  should  be  enacted  to  con- 
tribute to  the  Federal  deficit  reduction  effort.  Thus,  the  committee 
bill  provides  that  the  revenues  from  the  increase  in  aviation  tax 
rates  will  go  into  the  General  Fund  through  1992,  and  will  then  go 
into  the  Airport  and  Airway  Trust  Fund. 

Explanation  of  Provisions 

Extension  of  current  taxes. — The  bill  extends  the  current  Airport 
and  Airway  Trust  Fund  excise  taxes  for  5  years  (through  December 
31,  1995.) 

Increase  in  tax  rates. — The  bill  increases  the  taxes  on  the  air  pas- 
sengers and  air  freight  to  10  percent  and  6.25  percent,  respectively. 
Also,  the  taxes  on  noncommercial  aviation  fuels  are  increased  to  15 


7  The  tax  on  noncommercial  aviation  gasoline  would  be  reduced  from  12  cents  to  the  basic 
Highway  Trust  Fund  tax  rate  of  9  cents  per  gallon  on  gasoline  (under  sec.  4081). 

8  H.R.  5170,  as  passed  by  the  House  on  August  2,  1990,  provides  Airport  and  Airway  Trust 
Fund  authorizations  for  fiscal  years  1991  and  1992  increases  the  Trust  Fund  limit  for  FAA  oper- 
ations and  maintenance  from  50  percent  to  75  percent  of  the  amount  appropriated  for  airport 
improvements,  facilities  and  equipment,  and  R&D,  and  removes  the  two-for-one  penalty  on 
amounts  for  operations  and  maintenance  appropriations  from  the  Trust  Fund. 
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cents  per  gallon  for  gasoline  and  to  17.5  cents  per  gallon  for  jet 
fuel.  The  international  air  departure  tax,  which  was  increased  to 
$6  on  January  1,  1990,  remains  at  $6. 

Tax  reduction  trigger. — The  aviation  tax  reduction  trigger  is  re- 
pealed. 

Use  of  revenues. — Revenues  from  the  current  aviation  tax  rates 
will  continue  to  go  into  the  Airport  and  Airway  Trust  Fund 
through  1995.  Revenues  from  the  increase  in  tax  rates  will  go  into 
the  General  Fund  through  1992  and  to  the  Trust  Fund  for  1993- 
1995. 

Effective  Date 

The  increase  in  aviation  tax  rates  and  the  deposit  of  such  in- 
creased revenues  to  the  General  Fund  are  effective  on  December  1, 
1990.  For  the  air  passenger  and  air  freight  taxes,  the  increase  ap- 
plies to  transportation  beginning  after  November  30,  1990,  but  only 
for  amounts  paid  after  that  date.  The  extension  of  the  current  avia- 
tion excise  tax  rates  and  the  repeal  of  the  tax  reduction  trigger  are 
effective  on  January  1,  1991. 

6.  Increase  the  Harbor  Maintenance  Excise  Tax  (sec.  13213  of  the 
bill  and  sec.  4461  of  the  Code) 

Present  Law 

A  harbor  maintenance  tax  is  imposed  on  the  use  of  U.S.  ports. 
The  tax  is  0.04  percent  of  the  value  of  commercial  cargo  loaded  or 
unloaded  at  U.S.  ports.  The  tax  generally  applies  to  commercial 
ship  passenger  fares,  except  for  certain  ferry  boats.  Revenues  from 
the  tax  are  transferred  to  the  Harbor  Maintenance  Trust  Fund  to 
help  pay  for  Federal  harbor  maintenance  costs. 

The  tax  does  not  apply  to  (1)  cargo  shipped  between  a  U.S.  main- 
land port  and  Alaska,  Hawaii,  or  a  U.S.  possession  for  ultimate  use 
or  consumption  therein;  (2)  cargo  shipped  between  Alaska,  Hawaii, 
or  a  U.S.  possession  (or  between  two  possessions)  for  ultimate  use 
or  consumption  therein;  and  (3)  cargo  loaded  and  unloaded  within 
Alaska,  Hawaii,  or  a  U.S.  possession.  This  exception  does  not  apply 
to  cargo  destined  for  foreign  consumption  or  to  crude  oil  cargo 
shipped  to  or  from  Alaska.  The  tax  also  does  not  apply  to  cargo  do- 
nated for  foreign  use. 

Reasons  for  Change 

The  committee  continues  to  support  the  concept  that  a  portion  of 
Federal  revenues  should  continue  to  be  available  specifically  for 
harbor  maintenance  and  dredging. 

Explanation  of  Provision 

The  bill  increases  the  harbor  maintenance  tax  to  0.125  percent  of 
the  value  of  commercial  cargo  or  passenger  fare. 

Effective  Date 
The  provision  is  effective  on  January  1,  1991. 
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7.  Reimpose  the  Leaking  Underground  Storage  Tank  Trust  Fund 

Tax  (sec.  13214  of  the  bill  and  sec.  4081(d)(2)  of  the  Code) 

Present  Law 

Prior  to  September  1,  1990,  a  tax  of  0.1  cent  per  gallon  was  im- 
posed on  gasoline,  diesel  fuel,  special  motor  fuels,  aviation  fuel,  and 
fuels  used  on  inland  waterways.  Amounts  equivalent  to  the  reve- 
nues from  this  tax  were  deposited  in  the  Leaking  Underground 
Storage  Tank  Trust  Fund.  The  0.1  cent  tax  was  terminated  on 
August  31,  1990,  after  the  Fund  reached  a  statutory  ceiling  of  $500 
million  of  net  revenue.  If  the  ceiling  had  not  been  reached,  the  tax 
was  scheduled  to  expire  after  December  31,  1991. 

Reasons  for  Change 

The  committee  believes  that  the  clean-up  of  underground  storage 
tanks  remains  a  high  priority  and  that  a  0.1  cent  per  gallon  contri- 
bution to  the  Leaking  Underground  Storage  Tank  Trust  Fund  con- 
tinues to  be  warranted. 

Explanation  of  Provision 

The  bill  reimposes  the  Leaking  Underground  Storage  Tank  Trust 
Fund  tax,  extends  the  tax  through  December  31,  1995,  and  elimi- 
nates the  Trust  Fund  revenue  ceiling. 

Effective  Date 

The  provision  is  effective  30  days  after  the  date  of  enactment. 

8.  Luxury  Excise  Tax  (sec.  13221  of  the  bill  and  new  sees.  4001- 

4011  of  the  Code) 

Present  Law 

No  luxury  excise  taxes  are  imposed  under  present  law.  Although 
a  number  of  luxury  items  were  subject  to  various  excise  taxes  in 
the  past,  those  excise  taxes  were  repealed  in  the  Excise  Tax  Reduc- 
tion Act  of  1965. 

Reasons  for  Change 

The  committee  believes  that  it  is  appropriate  to  impose  an  excise 
tax  on  certain  luxury  goods. 

Explanation  of  Provision 

Imposition  of  tax 

The  bill  imposes  a  10-percent  excise  tax  on  the  portion  of  the 
retail  price  of  the  following  items  that  exceeds  the  thresholds  speci- 
fied below: 

(1)  Automobiles  above  $30,000. — An  automobile  is  any  passenger 
automobile  manufactured  primarily  for  use  (as  well  as  sold  primar- 
ily for  use  or  actually  used  predominantly)  on  public  streets,  roads, 
and  highways  that  is  rated  at  6,000  pounds  unloaded  gross  vehicle 
weight  or  less.  This  includes  trucks  and  vans,  except  that  only 
trucks  and  vans  with  a  loaded  gross  vehicle  weight  of  6,000  pounds 
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or  less  are  subject  to  this  tax.  (Limousines  are  subject  to  the  tax 
regardless  of  weight).  Also,  the  tax  does  not  apply  to  the  sale  or 
leasing  of  any  passenger  vehicle  for  use  by  the  purchaser  or  lessee 
exclusively  (other  than  a  de  minimis  amount)  in  the  active  conduct 
of  a  trade  or  business  of  transporting  persons  or  property  for  com- 
pensation or  hire.  Thus,  for  example,  the  tax  will  apply  to  a  vehicle 
purchased  by  a  business  and  used  to  transport  its  employees  or  offi- 
cers. The  trade  or  business  of  transporting  persons  or  property  for 
compensation  or  hire  does  not  include  the  leasing  or  rental  of  an 
automobile  without  a  hired  driver. 

(2)  Boats  and  yachts  above  $100,000. — Boats  and  yachts  that  are 
used  exclusively  (other  than  a  de  minimis  amount)  in  a  trade  or 
business  (except  for  entertainment  or  recreation  purposes,  includ- 
ing the  trade  or  business  of  providing  entertainment  or  recreation) 
are  exempt  from  this  tax.  In  addition,  boats  and  yachts  that  are 
used  exclusively  in  the  trade  or  business  of  commercial  fishing  or 
of  transporting  persons  or  property  for  compensation  or  hire  are 
exempt  from  this  tax.  The  transporting  or  persons  or  property  for 
compensation  or  hire  includes  transportation  by  a  cruise  ship  (re- 
gardless of  destination)  or  by  a  boat  chartered  with  a  pilot.  These 
may  be  exempt  from  the  tax  provided  that  the  other  conditions  for 
exemption  are  met. 

(3)  Aircraft  above  $100,000. — The  tax  applies  to  airplanes  above 
$100,000,  with  exceptions  for:  aircraft  used  exclusively  (other  than 
a  de  minimis  amount)  in  the  trade  or  business  of  transporting  per- 
sons or  property  for  hire;  cropdusters;  certain  helicopters  used  ex- 
clusively in  transporting  individuals,  equipment,  or  supplies  in  the 
exploration,  development  of  removal  of  oil,  gas,  or  hard  minerals, 
or  in  planting  or  cutting  of  trees;  and  aircraft  used  exclusively  for 
flight  training  purposes. 

(4)  Jewelry  above  $5,000. — The  tax  applies  on  an  item-buy-item 
basis.  Custom  fabrication  of  jewelry  (from  new  or  used  materials) 
also  is  subject  to  this  tax.  Repairs  and  slight  modifications  to  jewel- 
ry are  not  subject  to  this  tax.  Consequently,  adding  a  clasp  to  a 
necklace  is  not  subject  to  the  tax.  Watches  are  included  as  jewelry. 

(5)  Furs  above  $5,000. — The  tax  applies  to  items  made  from  fur  or 
in  which  fur  is  a  major  component.  The  tax  does  not  apply  to  leath- 
er or  to  artificial  fur. 

Special  rules 

Tax  applicable  only  to  newly  manufactured  items. — This  tax  ap- 
plies only  to  the  first  retail  sale  (for  a  purpose  other  than  resale) 
after  manufacture,  production  or  importation  of  items  subject  to 
the  tax.  It  does  not  apply  to  subsequent  sales  of  these  items.  Thus, 
for  example,  if  a  jeweler  sells  a  new  brooch  (or  a  new  brooch  manu- 
factured from  used  materials)  for  $10,000,  that  item  is  subject  to 
this  tax.  If,  however,  the  jeweler  sells  an  antique  brooch  for 
$10,000,  that  item  is  not  subject  to  this  tax. 

Collection  and  deposit  of  tax. — In  general,  the  retailer  must  col- 
lect the  tax  and  remit  it  to  the  IRS  in  accordance  with  the  rules 
generally  applicable  to  excise  taxes. 

Anti-abuse  rules. — An  anti-abuse  rule  prevents  businesses  from 
briefly  using  items  subject  to  this  tax  in  their  trade  or  business  and 
then  selling  them  a  short  time  thereafter  as  a  way  of  avoiding  this 
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tax.  An  additional  anti-abuse  rule  prevents  the  avoidance  of  the 
tax  on  automobiles,  boats,  yachts,  and  aircraft  through  separate 
purchases  of  major  component  parts.  Thus,  for  example,  if  the  tax- 
payer purchases  a  sailboat  from  a  disant  boatyard  without  an  in- 
board motor  or  mast,  and  purchases  and  has  installed  locally  the 
inboard  motor  and  mast,  those  purchases  would  be  aggregated  for 
purposes  of  this  tax.  The  installer  must  collect  the  tax  due  and 
remit  it  to  the  IRS. 

Special  rule  for  leases. — A  special  rule  applies  to  the  leasing  of 
boats  and  aircraft  by  a  person  in  the  trade  or  business  of  leasing. 
These  lessors  do  not  pay  the  tax  on  their  purchase  of  these  items; 
instead,  their  leasing  of  these  items  is  treated  as  a  sale  (parallel  to 
present  law  excise  tax  rules).  Thus,  a  pro-rata  portion  of  the  tax  is 
due  on  each  lease  payment,  unless  the  lease  payment  is  being 
made  by  a  person  who  would  be  exempt  from  the  tax  (because  of 
the  nature  of  the  use  of  the  item)  if  the  person  owned  the  item. 

Exemptions. — In  addition  to  the  other  exemptions  from  this  tax, 
the  tax  on  automobiles,  boats,  yachts,  and  aircraft  does  not  apply 
to  the  sale  of  those  items  to  the  Federal  government  or  a  State  or 
local  government  for  use  exclusively  in  police,  firefighting,  search 
and  rescue  or  other  law  enforcement  or  public  safety  activities  or 
to  any  person  for  use  exclusively  in  providing  emergency  medical 
services. 

Determination  of  price. — The  retail  sales  price  is  the  price  paid 
by  the  retail  customer,  including  any  charge  incident  to  placing  the 
article  in  condition  ready  for  use  (such  as  preparation  charges  and 
delivery  charges).  Retail  sales  taxes  (if  separately  stated)  are  ex- 
cluded. The  retail  sales  price  is  determined  without  regard  to  any 
trade-in.  The  manufacturer's  suggested  retail  price  (if  any)  is  not 
the  basis  on  which  the  base  is  computed.  Significant  variation  from 
general  retail  market  prices  of  comparable  items  may,  however,  be 
considered  by  IRS  to  be  an  indication  of  an  attempt  to  avoid  the 
tax.  Similarly,  the  IRS  may  consider  published  guides  to  the  value 
of  used  property  (such  as  automobile  "blue  books")  in  considering 
whether  the  value  of  used  property  exchanged  for  the  new  items 
subject  to  tax  was  understated  so  as  to  reduce  improperly  the 
amount  of  luxury  excise  tax  paid. 

Tax  applicable  to  imports. — This  tax  applies  to  all  items  subject 
to  the  tax  upon  their  importation  into  the  United  States  (regard- 
less of  whether  the  item  was  used  outside  the  United  States  prior 
to  importation),  unless  the  item  is  being  imported  by  someone  in 
the  trade  or  business  for  subsequent  retail  sale  or  leasing  (in  which 
instance  the  subsequent  retail  sale  or  lease  would  be  subject  to 
tax). 

Tax  inapplicable  to  exports. — This  tax  does  not  apply  to  exported 
items. 

Effective  Date 

This  tax  applies  to  retail  sales  occurring  on  or  after  January  1, 
1991.  In  general,  the  date  on  which  a  sale  occurs  is  to  be  deter- 
mined in  accordance  with  existing  rules  for  Federal  excise  taxes  on 
heavy  duty  trucks.  Thus,  in  general,  a  sale  will  be  considered  to 
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occur  upon  the  passage  of  title  (regardless  of  when  the  contract  for 
sale  was  or  is  executed  or  the  purchase  price  was  or  is  paid). 

9.  Impose  Petroleum  Excise  Tax  (sees.  13215,  13216,  and  13231  of 
the  bill,  sees.  4041,  4042,  4081,  and  4091  of  the  Code,  and  new 
sees.  4441-4443  of  the  Code) 

Present  Law 

Federal  excise  taxes  are  imposed  both  on  crude  oil  and  on  gaso- 
line, diesel  fuel,  and  special  motor  fuels. 

Superfund  and  oil  spill  taxes 

Under  present  law,  two  excise  taxes  are  imposed  on  crude  oil  and 
imported  petroleum  products  to  finance  the  Hazardous  Substance 
Superfund  and  the  Oil  Spill  Liability  Trust  Fund.  No  such  taxes 
are  imposed  for  general  revenues. 

The  Superfund  tax  rate  is  9.7  cents  per  barrel  of  crude  oil  re- 
ceived at  a  U.S.  refinery  and  importer  petroleum  products.  The  Oil 
Spill  Liability  Trust  Fund  tax  rate  is  5  cents  per  barrel  for  the 
same  items.  Both  of  these  environmental  excise  taxes  apply  in  the 
United  States  and  in  U.S.  possessions.  The  taxes  also  apply  to  ex- 
ports of  domestic  crude  oil.  The  Suprefund  tax  is  scheduled  to 
expire  after  December  31,  1991,  and  the  oil  spill  tax  is  scheduled  to 
expire  after  December  31,  1994,  unless  specified  dollar  limits  are 
exceeded  before  then. 

Highway  and  motorboat  fuels  taxes 

Federal  excise  taxes  generally  are  imposed  on  the  sale  of  gaso- 
line (9  cents  per  gallon)  and  special  motor  fuels  (9  cents  per  gallon) 
used  in  highway  transportation  and  motorboats.  In  addition,  a  Fed- 
eral excise  tax  is  imposed  on  diesel  fuel  used  in  highway  vehicles 
(15  cents  per  gallon)  used  in  highway  transportation.  These  taxes 
are  scheduled  to  expire  after  September  30,  1993. 

Amounts  equivalent  to  the  revenues  from  the  highway  fuels 
taxes  and  motorboat  fuels  taxes  are  dedicated  to  the  Highway 
Trust  Fund  and  the  Aquatic  Resources  Trust  Fund,  respectively. 

Aviation  fuels  taxes 

Fuels  used  in  noncommercial  aviation,  i.e.,  not  in  passenger  or 
freight  air  transportation  for  hire,  are  subject  to  taxes  of  12  cents 
per  gallon  on  aviation  gasoline  and  14  cents  per  gallon  on  nongaso- 
line  (jet)  fuels.  Amounts  equivalent  to  the  revenues  from  these 
taxes  are  deposited  in  the  Airport  and  Airway  Trust  Fund.  These 
taxes  are  scheduled  to  expire  after  December  31,  1990. 

Inland  waterways  fuels  tax 

Fuels  used  in  vessels  engaged  in  commercial  transportation  on 
specified  inland  waterways  are  subject  to  a  separate  excise  tax. 
Amounts  equivalent  to  the  receipts  from  this  tax  are  deposited  in 
the  Inland  Waterways  Trust  Fund.  This  excise  tax  is  11  cents  per 
gallon  for  1990,  and  is  scheduled  to  be  increased  annually  until 
reaching  20  cents  per  gallon  in  1995  and  thereafter. 
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Collection  of  taxes 

The  taxes  on  crude  oil  are  imposed  on  the  operator  of  the  refin- 
ery at  the  time  the  crude  oil  is  received  at  the  refinery.  The  tax  on 
imported  petroleum  products  is  imposed  on  the  importer  at  the 
time  of  import.  The  tax  on  gasoline  generally  is  imposed  on  the  re- 
moval from  (1)  the  refinery  or,  alternatively,  (2)  the  terminal  if 
transferred  in  bulk  from  a  refinery  to  a  registered  terminal.  The 
tax  on  diesel  fuel  is  collected  at  the  time  of  sale  by  a  producer  de- 
fined to  include  wholesale  distributors.  The  tax  on  fuel  used  on 
inland  waterways  is  collected  when  the  fuel  is  used  by  a  vessel  in 
commercial  waterway  transportation. 

Exemptions 

Exemptions  from  some  or  all  of  these  taxes  are  provided  for  fuels 
sold  for  export,  for  use  in  farming,  for  use  by  State  and  local  gov- 
ernments, for  use  by  nonprofit  educational  organizations,  for  off- 
highway  business  use,  and  for  other  nontaxable  uses. 

Reasons  for  Change 

In  light  of  the  continuing  dependence  in  the  United  States  on 
foreign  petroleum  products,  and  the  volatility  in  petroleum  prices 
recently,  the  committee  believes  that  domestic  consumption  of  pe- 
troleum should  be  reduced.  The  committee  believes  that  an  in- 
crease in  petroleum  taxes  will  reduce  domestic  consumption,  which 
will  both  promote  greater  energy  self-sufficiency  and  reduce  atmos- 
pheric pollution. 

The  committee  further  is  concerned  about  the  continued  pres- 
ence of  large  deficits.  Increasing  these  Federal  excise  taxes  has  the 
combined  benefit  of  raising  revenue  to  reduce  the  deficit  while  en- 
couraging energy  self-sufficiency.  In  recognition  of  the  country's  in- 
frastructure needs,  however,  the  committee  believes  that  the  reve- 
nues from  the  increased  rates  should  be  divided  between  the  appro- 
priate trust  funds  and  general  revenues. 

Explanation  of  Provisions 

Imposition  of  tax 

The  bill  imposes  an  excise  tax  at  a  rate  of  2  cents  per  gallon  (84 
cents  per  barrel)  on  taxable  refined  petroleum  products.  In  general, 
taxable  refined  petroleum  products  are  any  petroleum  product 
other  than  crude  oil,  waxes,  lubricating  oils,  asphalt,  and  any  fuel 
which  the  Secretary  of  the  Treasury  determines  is  destined  for  use 
as  home  heating  oil.  Thus,  for  example,  the  tax  applies  to  gasoline, 
diesel  fuel,  commercial  and  noncommercial  aviation  fuels,  kero- 
sene, residual  fuel  oil,  and  alcohol  used  as  fuel.  As  described  below, 
refined  petroleum  products  sold  for  certain  uses  are  exempt  from 
the  tax. 

Collection  of  tax 

In  the  case  of  petroleum  products  that  are  subject  to  tax  under 
present  law,  the  new  petroleum  excise  tax  is  collected  when  the 
present-law  tax  on  the  same  product  is  collected.  In  collecting  the 
new  petroleum  excise  tax,  however,  the  exemptions  under  present 
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law  do  not  apply.  (See  below  for  exemptions  that  apply  to  the  new 
petroleum  excise  tax.)  Thus,  for  example,  the  tax  on  gasoline 
(whether  or  not  used  for  a  purpose  exempt  under  present  law)  gen- 
erally is  imposed  on  the  removal  from  (a)  the  refinery  or,  alterna- 
tively, (b)  a  registered  terminal  if  transferred  in  bulk  from  a  refin- 
ery to  such  a  facility.  For  taxable  products  not  subject  to  tax  under 
present  law,  the  tax  is  imposed  on  removal  from  (a),  a  refinery  or, 
alternatively,  (b)  a  registered  terminal  if  transferred  in  bulk  from  a 
refinery  to  such  a  facility. 

A  use  tax  is  imposed  on  the  use  of  taxable  pertroleum  products  if 
no  tax  was  imposed  prior  to  use. 

Exemptions  from  tax 

The  tax  is  not  imposed  on  refined  petroleum  products  exported 
by  the  person  otherwise  liable  for  the  tax  or  which  are  to  be  sold 
for  export  by  the  purchaser  or  a  subsequent  purchaser.  Imports  are 
subject  to  the  tax.  No  other  border  adjustments  are  provided. 

The  tax  is  also  not  imposed  on  products  which  are  to  be  used  by 
the  person  liable  for  the  tax  (or  to  be  sold  by  the  purchaser  or  a 
subsequent  purchaser)  as  (a)  a  feedstock  in  the  manufacture  or  pro- 
duction of  any  item  other  than  fuel,  (b)  a  fuel  directly  to  operate 
any  equipment  used  as  an  integral  part  of  the  manufacture  or  pro- 
duction of  any  tangible  personal  property,  or  (c)  a  fuel  on  a  farm 
for  farming  purposes. 

Under  the  bill,  manufacturing  generally  includes  all  steps  in  the 
production,  processing,  conversion,  or  fabrication  of  raw,  unfin- 
ished, or  semifinished  material  into  a  packaged  and  finished  article 
of  tangible  personal  property.  This  exemption  does  not  apply,  how- 
ever, to  transportation  (including  transprotation  in  connection  with 
manufacturing)  construction,  retail  trade,  wholesale  trade,  or  fi- 
nancial or  other  services. 

Under  the  bill,  farming  purposes  generally  includes  those  uses 
described  in  section  6420(c).  Such  use  does  not  include  transporta- 
tion other  than  off-road  transportation. 

The  export,  feedstock,  manufacturing,  and  farming  exemptions 
do  not  apply  unless  the  seller  and  purchaser  are  registered  with 
the  Secretary  and  the  purchasers  name,  address,  and  registration 
number  are  provided  to  the  seller. 

A  credit  or  refund  (without  interest)  is  payable  to  the  person  who 
paid  the  tax  if  the  tax  is  imposed  on  a  product  which  is  used  or 
sold  for  an  exempt  use.  Because  the  seller  generally  passes  the  tax 
through  to  the  purchaser,  no  credit  or  refund  is  allowed  unless  the 
person  who  paid  the  tax  establishes  that  (a)  he  or  she  has  repaid  or 
agreed  to  repay  the  person  selling  the  product  for  or  using  the 
product  in  an  exempt  use  (e.g.,  the  person  exporting  the  product), 
or  (b)  he  or  she  has  obtained  the  written  consent  of  such  person  to 
the  allowance  of  the  credit  or  refund.  Under  certain  circumstances, 
a  refund  may  be  made  directly  to  the  exporter  or  user. 

The  Secretary  of  the  Treasury  may  by  regulation  exempt  from 
the  tax  any  product  if  the  Secretary  determines  that  (a)  90  percent 
of  the  use  of  the  product  in  the  United  States  is  expected  to  use  as 
a  nonfuel  feedstock,  and  (b)  taking  into  account  the  revenue  effect 
of  exempting  the  product  and  administrative  burden  on  both  tax- 
payers and  the  IRS,  the  tax  should  not  apply. 
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The  list  of  exempt  products  is  to  be  published  in  the  Federal  Reg- 
ister. The  registration  requirement  does  not  apply  to  listed  prod- 
ucts. 

Information  reporting 

The  Secretary  is  authorized  to  require  such  information  report- 
ing and  registration  as  is  necessary  to  administer  the  tax. 

Dedication  of  tax 

One-half  of  the  revenues  derived  from  the  new  petroleum  excise 
tax  on  highway  fuels  and  motorboat  fuels  are  dedicated  to  the 
Highway  Trust  Fund  and  Aquatic  Resources  Trust  Fund,  respec- 
tively; the  revenues  derived  from  the  remaining  half  and  all  reve- 
nues from  railroads  and  other  off-highway  uses  are  retained  in  the 
general  fund.  Twenty  percent  of  the  amounts  attributable  to  in- 
creased revenues  dedicated  to  the  Highway  Trust  Fund  are  set 
aside  for  the  mass  transit  account  of  that  Trust  Fund. 

Effective  Date 

The  provision  is  effective  on  January  1,  1991,  with  a  floor  stocks 
tax  being  imposed  on  taxable  refined  petroleum  products  (including 
products  in  foreign  trade  zones)  held  by  any  person  on  that  date. 
The  amount  of  the  floor  stocks  tax  is  the  amount  which  would  be 
imposed  if  the  product  were  removed  or,  if  earlier,  sold  on  January 
1,  1991.  The  person  holding  the  product  is  liable  for  the  floor  stocks 
tax.  The  tax  is  to  be  paid  on  or  before  June  30,  1991.  The  tax  does 
not  apply  to  products  held  for  sale  for  export  or  for  any  other 
exempt  use  (i.e.,  farming,  manufacturing,  or  feedstock  use).  In  addi- 
tion, the  tax  does  not  apply  if  the  person  holds  a  de  minimis 
amount  of  taxable  products  on  January  1,  1991,  and  provides  such 
information  to  the  Secretary  as  the  Secretary  may  require. 

Subtitle  C.  Other  Revenue  Increases 

1.  Amortization  of  Policy  Acquisition  Expenses  of  Insurance 
Companies  (sections  13301-13303  and  13307  of  the  bill  and 
sections  848,  56(g)(4)(F),  807(e),  832(b)(4)  and  6655  of  the 
Code) 

Present  Law 
Treatment  of  life  insurance  companies 
In  general 

A  life  insurance  company  is  taxed  at  corporate  rates  on  its  life 
insurance  company  taxable  income.  Life  insurance  company  tax- 
able income  is  life  insurance  gross  income  reduced  by  life  insur- 
ance deductions.  A  stock  life  insurance  company  is  also  taxed,  at 
corporate  rates,  on  any  distributions  from  a  pre-1984  policyholder's 
surplus  account. 

Life  insurance  gross  income  is  the  sum  of  (1)  premiums,  (2)  de- 
creases in  certain  reserves,  and  (3)  other  amounts  generaly  includ- 
ible by  a  taxpayer  in  gross  income.  For  this  purpose,  premiums 
consist  of  the  gross  amount  of  premiums  and  other  consideration 
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received  on  insurance  and  annuity  contracts  reduced  by  return  pre- 
miums paid  to  policyholders,  such  as  on  the  cancellation  of  a 
policy,  and  premiums  and  other  consideration  paid  to  another  in- 
surer on  indemnity  reinsurance. 

Life  insurance  companies  are  allowed  deductions  for  (1)  claims 
and  benefits  accrued  and  losses  incurred  (whether  or  not  ascer- 
tained) during  the  taxable  year  on  insurance  and  annuity  con- 
tracts, (2)  net  increases  in  reserves,  (3)  policyholder  dividends,  (4) 
dividends  received  by  the  company  Qimited  to  the  company's 
share),  (5)  operation  losses,  (6)  consideration  paid  for  assumption  re- 
insurance, and  (7)  policyholder  dividend  reimbursements  paid  to 
another  insurance  company  under  a  reinsurance  agreement.  In  ad- 
dition, life  insurance  companies  are  allowed  other  deductions  gen- 
erally allowable  to  corporate  taxpayers  in  computing  taxable 
income,  subject  to  certain  modifications. 

Treatment  of  policy  acquisition  expenses 

A  life  insurance  company  generally  is  required  to  compute  its 
taxable  income  using  an  accrual  method  of  accounting,  or  (to  the 
extent  permitted  in  Treasury  regulations),  using  a  combination  of 
an  accural  method  of  accounting  with  another  permissible  method 
(but  not  the  cash  method).  To  the  extent  not  inconsistent  with  Fed- 
eral income  tax  accounting  rules  and  other  Federal  tax  rules  appli- 
cable to  life  insurance  companies,  all  computations,  however,  are  to 
be  made  in  a  manner  consistent  with  the  manner  required  for  pur- 
poses of  the  annual  statement  approved  by  the  National  Associa- 
tion of  Insurance  Commissioners. 

In  determining  net  income  from  operations  for  purposes  of  the 
annual  statement,  in  general,  life  insurance  companies  may  deduct 
commissions  and  other  selling  expenses  for  the  year  in  which  in- 
curred. Thus,  for  purposes  of  determining  life  insurance  company 
taxable  income  under  the  regular  tax,  policy  acquisition  expenses 
generally  are  not  subject  to  an  amortization  requirement. 

In  the  case  of  certain  reinsurance  transactions,  however,  present 
law  requires  the  reinsuring  company  to  capitalize  ceding  commis- 
sions and  amortize  them  over  the  useful  life  of  the  asset  rather 
than  permitting  a  current  deduction  for  ceding  commissions.9 

Corporate  alternative  minimum  tax  treatment 

Under  the  adjusted  current  earnings  provision  of  the  corporate 
alternative  minimum  tax,  in  the  case  of  a  life  insurance  company, 
acquisition  expenses  are  capitalized  and  amortized  generally  in  ac- 
cordance, with  the  treatment  generally  required  under  generally 
accepted  accounting  principles.  In  general,  acquisition  expenses 
that  both  vary  with,  and  are  primarily  related  to,  the  production  of 
new  business  must  be  amortized  under  current  generally  accepted 
accounting  principles  (unlike  under  annual  statement  accounting 
rules). 


9  Colonial  American  Life  Insurance  Co.  v.  Commissioner,  109  S.  Ct.  2408  (June  15,  1989),.  and 
Rev.  Proc.  90-36  (indemnity  reinsurance);  Treas,  Reg.  Sec.  1.817-4(dX2)  (assumption  reinsurance). 


297 


Treatment  of  property  and  casualty  insurance  companies 
In  general 

A  property  and  casualty  company  (i.e.,  an  insurance  company 
other  than  a  life  insurance  company)  is  subject  to  tax  at  corporate 
rates  on  its  taxable  income.  It  calculates  its  taxable  income  by  re- 
ducing gross  income  by  allowable  deductions.  In  general,  allowable 
deductions  include  ordinary  and  necessary  business  expenses,  inter- 
est, taxes,  and  certain  other  specified  items. 

In  determining  its  gross  income,  in  general,  the  company  in- 
cludes (1)  investment  income  and  underwriting  income,  (2)  gains 
from  the  sale  or  disposition  of  property,  and  (3)  all  other  items  con- 
stituting gross  income  under  rules  of  inclusion  generally  applicable 
to  all  taxpayers,  with  special  rules  for  certain  mutual  fire  of  flood 
insurance  companies. 

Underwriting  income  of  a  property  and  casualty  insurance  com- 
pany for  Federal  income  tax  purposes  means  the  premiums  earned 
on  insurance  contracts  during  the  taxable  year  less  losses  incurred 
and  expenses  incurred. 

Losses  incurred  generally  include  losses  paid  during  the  taxable 
year  plus  the  increase  in  discounted  unpaid  losses  for  the  year.  The 
deduction  for  losses  incurred  is  reduced  by  15  percent  of  the  compa- 
ny's tax-exempt  interest  and  of  the  deductible  portion  of  dividends 
received  (with  special  rules  for  dividends  from  affiliates). 

Expenses  incurred  means  all  expenses  shown  on  the  company's 
annual  statement,  and  generally  is  calculated  as  the  sum  of  ex- 
penses paid  during  the  taxable  year,  plus  the  increase  in  unpaid 
expenses  during  the  year. 

Premiums  earned  generally  means  gross  premiums  written  on 
insurance  contracts  during  the  taxable  year  (less  return  premiums 
and  premiums  paid  for  reinsurance),  minus  a  portion  of  the  in- 
crease in  unearned  premiums  during  the  taxable  year. 

Reduction  in  unearned  premium  reserve 

In  determining  premiums  earned,  the  company's  deduction  for 
the  increase  in  unearned  premiums  is  reduced  by  20  percent.10 
This  amount  is  intended  to  represent  the  allocable  portion  of  ex- 
penses incurred  in  generating  the  unearned  premiums. 

Life  insurance  reserves  of  property  and  casualty  insurance  com- 
panies that  are  included  in  unearned  premium  reserves  are  not 
subject  to  the  20  percent  reduction  rule.  Such  life  insurance  re- 
serves include  reserves  for  noncancellable  or  guaranteed  renewable 
accident  and  health  insurance  contracts. 

Treatment  of  policy  acquisition  expenses 

Although  property  and  casualty  insurance  companies  are  re- 
quired to  reduce  the  amount  of  the  unearned  premium  reserve  by  a 
fraction  intended  to  represent  the  allocable  portion  of  expenses  in- 
curred in  generating  the  unearned  premiums,  such  companies  are 


10  A  decrease  in  unearned  premiums  for  the  taxable  year  is  includible  in  the  company's 
income.  The  amount  of  the  decrease  is  also  reduced  by  20  percent  under  this  rule.  In  addition, 
20  percent  of  the  unearned  premium  reserve  outstanding  at  the  end  of  the  most  recent  taxable 
year  beginning  before  January  1,  1987  is  included  ratably  in  income,  for  taxable  years  beginning 
after  December  31,  1986  and  before  January  1,  1993. 
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not  subject  to  an  amortization  requirement  (either  for  regular  tax 
or  for  corporate  alternative  minimum  tax  purposes)  with  respect  to 
policy  acquisition  expenses. 

Reasons  for  Change 

The  committee  believes  that  the  present-law  treatment  of  ex- 
penses incurred  in  connection  with  the  acquisition  of  insurance 
contracts  causes  mismeasurement  of  the  income  of  insurance  com- 
panies. Policy  acquisition  expenses  arise  in  connection  with  acquir- 
ing a  stream  of  premium  and  investment  income  that  is  earned 
over  a  period  well  beyond  the  year  the  expenses  are  incurred.  It  is 
a  well-established  principle  of  the  tax  law  that  costs  of  acquiring 
an  asset  with  a  useful  life  beyond  the  taxable  year  are  capitalized 
and  amortized  over  the  life  of  the  asset. 

One  method  of  addressing  this  mismeasurement  of  income  is  to 
require  insurance  companies  to  (1)  identify  specifically  each  item  of 
expense  that  relates  to  the  acquisition  or  renewal  of  insurance  con- 
tracts, (2)  allocate  each  item  of  expense  to  particular  contracts  (or 
blocks  of  contracts),  and  (3)  recover  the  expenses  so  allocated  over 
the  estimated  life  of  the  contracts  in  proportion  to  the  total  premi- 
um and  investment  income  that  is  estimated  to  be  realized  under 
the  contracts.  This  amortization  method  is  used  in  determining 
income  under  generally  accepted  accounting  principles  (GAAP). 

GAAP  treatment  does  not  provide  a  specific  period  or  method  for 
amortizing  identified  expenses  with  respect  to  particular  types  of 
insurance  contracts,  but  rather  permits  some  flexibility  (for  exam- 
ple, GAAP  does  not  require  taking  into  account  investment  income 
under  the  insurance  contract  in  all  cases  in  determining  the  appro- 
priate amortization  schedule).  This  treatment  leaves  considerable 
flexibility  to  the  taxpayer  as  to  the  proper  GAAP  treatment  of  par- 
ticular items  of  expense  and  as  to  the  proper  amortization  period 
and  method. 

The  committee  carefully  considered  such  an  amortization  method 
but  rejected  it  for  several  reasons.  The  committee  determined  that 
it  would  be  extremely  difficult  to  provide  well-defined  rules  that 
would  provide  certainty  and  would  provide  uniform  treatment  of 
similarly  situated  taxpayers.  The  committee  was  also  concerned 
that  such  an  amortization  method  would  be  inordinately  complex. 
In  addition,  it  would  impose  costly  recordkeeping  burdens  on  many 
insurance  companies  and  would  cause  difficult  administrative  and 
enforcement  problems. 

The  committee  believes  that  substantial  improvement  in  the  ac- 
curate measurement  income  of  insurance  companies  could  be  ac- 
complished while  at  the  same  time  maintaining  a  simple  system 
for  determining  amortizable  policy  acquisition  expenses.  According- 
ly, the  committee  believes  that  policy  acquisition  expenses  should 
be  determined  as  a  percentage  of  total  premiums  (net  of  reinsur- 
ance premiums)  designed  to  approximate  the  expenses  for  each 
year  that  are  attributable  to  new  and  renewed  insurance  contracts 
in  each  of  several  broad  categories  of  business. 

The  committee  recognizes  that  this  approach  to  amortization  of 
policy  acquisition  expenses  does  not  measure  actual  policy  acquisi- 
tion expenses.  However,  the  committee  believes  that  the  advantage 
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of  retaining  a  theoretically  correct  approach  is  outweighed  by  the 
administrative  simplicity  of  this  proxy  approach.  Further,  the  com- 
mittee believes  that  the  levels  of  amortizable  amounts  obtained 
under  this  proxy  approach  should,  in  most  cases,  understate  actual 
acquisition  expenses  and,  therefore,  that  taxpayers  do  not  suffer  an 
undue  detriment  through  the  use  of  a  proxy  approach  such  as  that 
adopted  in  the  bill. 

The  committee  considered  various  alternative  methods  of  deter- 
mining the  amount  of  acquisition  expenses  to  be  amortized  by  the 
parties  to  a  reinsurance  contract  under  a  simplified  amortization 
system  that  is  based  on  total  premiums.  One  alternative  is  to  re- 
quire only  the  ceding  company  in  a  reinsurance  transaction  to  am- 
ortize acquisition  expenses  with  respect  to  the  reinsured  contract 
(i.e.,  the  amount  of  amortizable  acquisition  expenses  would  be  de- 
termined as  a  percentage  of  gross  premiums).  This  alternative  may 
be  criticized  on  the  grounds  that  in  certain  reinsurance  transac- 
tions the  ceding  company  has  transferred  an  income-producing 
asset  to  the  reinsurer,  and,  consequently,  acquisition  expenses 
should  not  continue  to  be  amortized  by  the  ceding  company.  This 
criticism  would  apply  to  most  assumption  reinsurance  transactions. 

A  second  alternative  is  to  reduce  the  amount  of  acquisition  ex- 
penses to  be  amortized  by  the  ceding  company  based  on  the 
amount  of  the  reinsurance  premium  and  to  require  the  reinsurer 
to  amortize  acquisition  expenses  based  on  the  amount  of  such  rein- 
surance premium.  The  reinsurance  premium  under  this  alternative 
could  be  determined  net  of  policyholder  dividends  and  return  pre- 
miums receivable  by  the  ceding  company  under  the  reinsurance 
contract  or  net  of  all  payments  receivable  by  the  ceding  company 
under  the  reinsurance  contract  (including  ceding  commissions  and 
accrued  claims).  This  alternative  may  be  criticized  for  imposing  an 
amortization  requirement  on  the  reinsurer  in  certain  reinsurance 
transactions  where  the  income-producing  asset  has  been  retained 
by  the  ceding  company,  and,  consequently,  acquisition  expenses 
should  not  be  amortized  by  the  reinsurer.  This  criticism  would 
apply  to  most  yearly  renewable  term  reinsurance  transactions. 

Under  a  third  alternative,  different  rules  could  apply  based  on 
the  nature  of  the  reinsurance  agreement.  For  example,  in  the  case 
of  assumption  reinsurance,  the  reinsurer  could  be  required  to  am- 
ortize acquisition  expenses  based  on  the  amount  of  the  reinsurance 
preimum,  while  in  the  case  of  indemnity  reinsurance,  only  the 
ceding  company  could  be  required  to  amortize  acquisition  expenses 
with  respect  to  the  reinsured  contract.  This  alternative  could  be 
criticized  as  introducing  significant  complexity  into  an  amortiza- 
tion system  a  principal  advantage  of  which  is  its  simplicity. 

At  least  with  respect  to  reinsurance  agreements  entered  into 
after  the  effective  date  of  the  amortization  provision,  it  can  be 
argued  that  the  parties  to  a  reinsurance  transaction  will  negotiate 
a  price  for  the  contract  that  reflects  the  relative  burden  of  the  am- 
ortization requirement  borne  by  each  party.  Thus,  in  assessing  the 
various  alternatives  for  dealing  with  reinsurance  under  a  simpli- 
fied amortization  system,  consideration  must  also  be  given  to  the 
treatment  of  reinsurers  that  are  not  subject  to  the  amortization  re- 
quirement, especially  if  the  amortizable  acquisition  expenses  are 
transferred  to  the  reinsurer  in  a  reinsurance  transaction. 
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For  example,  if  the  amortizable  acquisition  expenses  are  trans- 
ferred to  the  reinsurer,  a  foreign  reinsurer  that  is  not  subject  to 
Federal  income  tax  with  respect  to  the  reinsurance  premium  may 
be  provided  a  competitive  advantage  over  a  domestic  reinsurer  that 
is  subject  to  Federal  income  tax  with  respect  to  such  reinsurance 
premium.  Furthermore,  under  such  an  alternative,  a  domestic  in- 
surance company  may  attempt  to  avoid  the  amortization  require- 
ment through  purported  reinsurance  transactions  entered  into 
with  foreign  reinsurers  that  are  not  subject  to  the  amortization  re- 
quirement. 

One  method  of  addressing  these  potential  problems  is  to  adopt  a 
special  rule  that  requires  the  ceding  company  to  amortize  all  of  the 
acquisition  expenses  with  respect  to  a  reinsured  contract  if  the  re- 
insurer is  not  subject  to  Federal  income  tax  on  the  premiums  pay- 
able under  the  reinsurance  contract.  By  treating  reinsurance  trans- 
actions entered  into  with  domestic  reinsurers  more  favorably  than 
reinsurance  transactions  entered  into  with  foreign  companies  that 
are  not  subject  to  Federal  income  tax,  however,  this  approach  may 
potentially  be  inconsistent  with  U.S.  income  tax  treaties,  in  which 
case  it  must  be  determined  whether  the  treaty  or  this  provision  is 
to  control. 

As  an  alternative,  consideration  could  be  given  to  increasing  the 
one-percent  excise  tax  on  certain  premiums  paid  to  foreign  reinsur- 
ers, insofar  as  that  tax  applies  to  the  reinsurance  of  life,  sickness, 
or  accident  insurance,  or  annuity  contracts  (sec.  4371(3)). 1  By  not 
applying  such  an  increase  to  treaty  country  residents,  however, 
competitive  disadvantages  for  domestic  insurance  companies  would 
continue  to  inhere  in  a  provision  treating  reinsurance  premiums 
alike  whether  or  not  paid  to  companies  subject  to  U.S.  tax. 

Assuming  that  any  increase  in  the  excise  tax  rate  is  not  applied 
to  treaty  country  residents,  and  in  view  of  the  absence  of  anti-con- 
duit protection  in  the  U.K.  treaty,  consideration  can  be  given  to 
whether  to  adopt  an  anti-conduit  rule  by  internal  U.S.  law.  Absent 
such  a  rule,  and  given  the  absence  of  an  excise  tax  on  premiums 
paid  to  U.K.  reinsurers,  a  significant  amount  of  insurance  placed 
with  U.K.  companies  could  effectively  be  reinsured  with  tax  haven 
residents  subject  to  significantly  less  tax  than  any  U.S.  company  or 
any  treaty  country  resident.2  Therefore,  consideration  could  be 


1  This  tax,  as  well  as  the  excise  tax  on  other  premiums  paid  to  foreign  insurers  and  reinsur- 
ers, is  waived  in  present  U.S.  treaties  with  the  United  Kingdom,  Cyprus,  France,  Hungary, 
Italy,  Romania,  and  the  U.S.S.R.,  and  is  also  waived  in  treaties  expected  shortly  to  enter  into 
force  with  Finland,  Germany,  India,  and  Spain.  Generally,  these  treaty  waivers  include  an  anti- 
conduit  rule  denying  the  benefit  of  the  exemption  to  premiums  covering  risks  that  are  reinsured 
with  a  person  not  entitled  to  a  similar  treaty  exemption.  Notably,  however,  the  United  Kingdom 
treaty  has  no  anti-conduit  rule. 

2  For  example,  Bermuda,  a  recognized  insurance  center,  imposes  no  income  tax.  It  is  under- 
stood that,  outside  of  underwriters  at  Lloyd's  of  London,  a  major  U.K.  insurance  group,  the  IRS 
has  not  been  effective  in  persuading  U.K.  insurers  to  enter  into  closing  agreements  under  which 
they  would  assist  the  United  States  in  collecting  the  U.S.  excise  tax  on  premiums  paid  by  U.K. 
insurers  to  non-exempt  reinsurers.  In  a  recent  report  the  Treasury  Department  stated:  Although 
representatives  of  the  U.K.  insurance  industry  have  asserted  that  U.K.  companies  do  not 
"front"  premiums  for  non-exempt  companies  in  a  significant  volume,  there  is  no  practical  way 
for  the  IRS  to  determine  the  extent  of  such  foreign-to-foreign  reinsurance  activity  or  to  collect 
tax  in  the  absence  of  voluntary  payments  by  U.K.  insurers.  Department  of  the  Treasury,  Report 
to  Congress  on  the  Effect  on  U.S.  Reinsurance  Corporations  of  the  Waiver  by  Treaty  of  the  Excise 
Tax  on  Certain  Reinsurance  Premiums  10  (March  1990). 
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given  to  an  anti-conduit  rule  under  which  the  excise  tax  could  be 
collected  on  premiums  paid  to  residents  of  certain  countries  with  a 
treaty  waiver  of  the  excise  tax;  the  benefit  of  the  treaty  waiver 
would  be  obtained  through  a  refund  mechanism.  Under  this  mecha- 
nism, the  IRS  could  offset  against  the  refund  U.S.  excise  taxes 
owed  on  premiums  paid  by  the  treaty  country  resident  to  compa- 
nies not  resident  in  a  treaty  waiver  jurisdiction.  Alternatively,  the 
company  resident  in  the  treaty  country  would  obtain  present  law 
exemption  (without  the  necessity  of  going  through  a  refund  proce- 
dure) if  the  company  agreed  to  collect  applicable  U.S.  excise  taxes 
on  premiums  it  pays  to  any  resident  of  a  country  with  no  treaty 
waiver. 

The  committee  does  not  believe  that  it  is  appropriate  to  apply 
the  amortization  requirement  to  pension  plan  contracts,  because 
such  contracts  are  widely  sold  by  companies  other  than  those  sub- 
ject to  the  amortization  provision.  The  committee  determined  that 
it  would  be  unfair  in  this  instance  to  treat  sellers  of  the  same  prod- 
ucts differently,  especially  if  the  result  would  be  to  give  non-insur- 
ance company  financial  intermediaries  a  tax-created  competitive 
advantage  in  what  is  considered  an  extremely  competitive  market. 

In  determining  the  treatment  of  accident  and  health  insurance 
contracts  under  the  provision,  the  committee  believes  that  similar 
types  of  contracts  should  be  treated  similarly,  regardless  of  wheth- 
er the  issuing  company  is  a  life  insurance  company  or  a  property 
and  casualty  insurance  company.  Therefore,  the  committee  bill  pro- 
vides that  noncancellable  or  guaranteed  renewable  accident  and 
health  insurance  contracts  are  subject  to  the  amortization  provi- 
sion without  regard  to  whether  they  are  issued  by  a  life  insurance 
company  or  by  a  property  and  casualty  insurance  company. 

Cancellable  accident  and  health  insurance  contracts  issued  by  a 
property  and  casualty  company  are  subject  to  a  present-law  reduc- 
tion of  unearned  premium  reserves  for  such  contracts  by  20-per- 
cent, rather  than  requiring  that  policy  acquisition  expenses  be  am- 
ortized. Although  the  20-percent  reduction  approach  may  be  less 
accurate  than  amortization  of  policy  acquisition  costs  over  a  longer 
period,  the  committee  nevertheless  believes  that  cancellable  acci- 
dent and  health  insurance  contracts  issued  by  a  life  insurance  com- 
pany should  receive  the  same  tax  treatment  under  the  bill  as  such 
contracts  issued  by  a  property  and  casualty  insurance  company  al- 
ready receive  under  present  law. 

The  committee  is  concerned  that  some  property  and  casualty  in- 
surance companies  may  be  taking  the  position  that  their  reserves 
for  noncancellable  or  guaranteed  renewable  accident  and  health  in- 
surance contracts  are  neither  calculated  in  accordance  with  the 
rules  for  calculating  life  insurance  reserves,  nor  subject  to  the  20 
percent  reduction  applicable  to  unearned  premium  reserves  of 
property  and  casualty  companies.  The  committee  believes  that  it  is 
appropriate  to  restate  and  clarify  the  rule  of  present  law  that  such 
reserves  for  such  accident  and  health  contracts  are  calculated 
under  the  rules  for  calculating  life  insurance  reserves. 

Finally,  the  committee  believes  that,  in  light  of  the  addition  of 
the  requirement  that  policy  acquisition  expenses  be  amortized 
under  the  regular  tax,  the  provision  of  present  law  requiring  amor- 
tization of  acquisition  expenses  of  life  insurance  companies  under 
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the  adjusted  current  earnings  provision  of  the  corporate  alternative 
minimum  tax  creates  unneeded  complexity.  The  committee  be- 
lieves that  this  minimum  tax  rule  should  not  be  needed  if  treat- 
ment of  policy  acquisition  expenses  is  made  more  accurate  by  the 
bill's  changes  to  the  regular  tax  calculation  of  insurance  company 
income  with  respect  to  policy  acquisition  expenses.  Therefore,  the 
complexity  of  retaining  a  second  and  different  scheme  for  amortiz- 
ing acquisition  expenses  outweighs  any  marginal  additional  accura- 
cy of  income  measurement,  and  this  minimum  tax  rule  is  repealed 
for  future  taxable  years  by  the  bill. 

Explanation  of  Provision 
Amortization  requirement  in  general 

The  bill  requires  insurance  companies  to  amortize  policy  acquisi- 
tion expenses  on  a  straight-line  basis  over  a  period  of  120  months 
beginning  with  the  first  month  in  the  second  half  of  the  taxable 
year.  Policy  acquisition  expenses  are  defined  for  each  of  several 
categories  of  insurance  contracts  as  a  percentage  of  total  premiums 
(net  of  reinsurance  premiums)  for  that  category  of  contract.  The 
bill  provides  separate  categories  for  annuity  contracts,  for  group 
life  insurance  contracts,  and  for  all  other  life  insurance  contracts 
and  noncancellable  or  guaranteed  renewable  accident  and  health 
insurance  contracts.  A  reinsurance  contract  is  treated  in  the  same 
manner  as  the  contract  reinsured  for  this  purpose.  Both  life  insur- 
ance companies  and  property  and  casualty  insurance  companies 
are  subject  to  the  capitalization  and  amortization  requirement  with 
respect  to  specified  insurance  contracts. 

Policy  acquisition  expenses 

In  general 

The  bill  provides  that  policy  acquisition  expenses  required  to  be 
capitalized  and  amortized  are  determined,  for  any  taxable  year,  for 
each  category  of  specified  insurance  contracts,  as  a  percentage  of 
the  net  premiums  for  the  taxable  year  on  specified  insurance  con- 
tracts in  that  category.  The  bill  provides  for  three  categories  of 
specified  insurance  contracts:  (1)  annuity  contracts,  (2)  group  life 
insurance  contracts,  and  (3)  other  specified  insurance  contracts  (in- 
cluding noncancellable  or  guaranteed  renewable  accident  and 
health  insurance  contracts)  that  are  not  included  in  the  other  cate- 
gories. The  percentages  for  each  of  the  categories  are  as  follows: 

Annuities   1.40% 

Group  life   1.65% 

Other  (including  noncancellable  or  guaranteed  renewable  accident  and 

health)   6.25% 

The  bill  provides  that  the  amount  of  amortizable  premium  acqui- 
sition expenses  for  any  taxable  year  may  not  exceed  the  insurance 
company's  general  deductions  for  the  year.  General  deductions  are 
the  deductions  provided  in  part  VI  of  subchapter  B  of  the  Code 
(generally,  itemized  deductions)  and  in  part  I  of  subchapter  D  of 
the  Code  (generally,  deductions  with  respect  to  pension,  profit-shar- 
ing or  stock  bonus  plans). 
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Net  premiums 

In  general. — The  amounts  required  to  be  capitalized  and  amor- 
tized under  the  provisions  are  expressed  as  percentages  of  net  pre- 
miums. Net  premiums  are  defined  under  the  bill  as  the  excess  of 
(1)  the  gross  amount  of  premiums  and  other  consideration  on  speci- 
fied insurance  contracts,  over  (2)  return  premiums  on  such  con- 
tracts and  premiums  and  other  consideration  incurred  for  reinsur- 
ance of  such  contracts. 

The  rules  of  section  803(b)  apply  for  purposes  of  determining  net 
premiums.  Thus,  the  gross  amount  of  premiums  and  other  consid- 
eration includes  advance  premiums,  deposits,  fees,  assessments, 
consideration  in  respect  of  assuming  liabilities  under  contracts  not 
issued  by  the  taxpayer,  and  the  amount  of  policyholder  dividends 
reimbursable  to  the  taxpayer  by  a  reinsurer  in  respect  of  reinsured 
policies.  Return  premiums  generally  do  not  include  policyholder 
dividends,  except  in  the  case  of  amounts  of  premiums  or  other  con- 
sideration returned  to  another  life  insurance  company  in  respect  of 
indemnity  reinsurance. 

In  determining  net  premiums  under  the  proposal,  section  808(e) 
(relating  to  policyholder  dividends  that  increase  cash  surrender 
value  or  other  benefits,  or  reduce  the  contract  premium)  does  not 
apply.  Thus,  amounts  described  in  section  808(e)  that  otherwise 
would  be  included  in  net  premiums  because  they  are  treated  as 
paid  to  the  policyholder  and  returned  by  the  policyholder  to  the 
company  as  a  premium  are  not  included  in  net  premiums  under 
the  bill. 

The  bill  also  provides  that  other  similar  items  that  are  treated  as 
paid  by  the  insurance  company  and  returned  by  the  policyholder  as 
a  premium,  without  the  actual  receipt  or  accrual  of  a  new  premi- 
um payment  by  the  company,  also  are  not  included  in  net  premi- 
ums. Similar  items  are  waived  premiums  (where,  under  a  rider, 
premiums  otherwise  payable  are  waived  if  the  policyholder  be- 
comes disabled,  but  the  company  is  treated  as  paying  a  benefit  and 
receiving  a  premium  equal  to  the  waived  premium),  surrender  of 
paid-up  additions  (where  the  policyholder  surrenders  paid-up  addi- 
tions to  pay  premiums  due  on  the  contract)  and  supplementary 
contracts  (where  the  policyholder  elects  a  settlement  option  other 
than  lump  sum  and  the  election  is  treated  as  the  payment  of  a 
death  benefit  by  the  company  and  payment  of  premiums  to  the 
company).  In  these  cases,  the  policyholder  has  previously  paid  pre- 
miums that  were  included  in  net  premiums  (for  the  cost  of  the 
rider  or  of  the  paid-up  additions  or  of  the  original  contract),  and 
the  company  does  not  receive  new  premiums  (or  incur  new  commis- 
sions or  similar  acquisition  expenses)  on  the  transaction.  It  is  in- 
tended that  not  be  used  as  a  mechanism  to  reduce  artificially  the 
amounts  included  in  net  premiums,  and  the  Treasury  Department 
is  encouraged  to  provide  appropriate  anti-abuse  limitations  in  regu- 
lations. 

Deduction  for  negative  net  premiums. — The  bill  provides  that,  if 
the  amount  of  net  premiums  is  negative  for  a  taxable  year  in  a 
particular  category,  the  amount  that  must  be  capitalized  for  the 
other  categories  is  reduced  (but  not  below  zero).  The  amount  of  the 
reduction  is  the  applicable  percentage  (for  the  category)  of  the 
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amount  by  which  net  premiums  for  the  category  are  negative  for 
the  year.  If  the  amount  of  the  reduction  exceeds  the  amount  re- 
quired to  be  capitalized  for  the  year  in  the  other  categories,  the 
excess  amount  reduces  (but  not  below  zero)  the  unamortized  bal- 
ance of  premium  acquisition  expenses,  in  all  categories,  required  to 
be  capitalized  in  prior  taxable  years  (starting  with  the  most  recent 
year). 

Thus,  if  through  business  reversals,  return  premiums  and  consid- 
eration for  reinsurance  payable  by  a  company  exceeds  its  gross 
amount  of  premiums  receivable  in  a  particular  category  (or  catego- 
ries), then  that  amount,  which  therefore  was  deductible  only  under 
the  amortization  rule,  is  accelerated  and  may  become  currently  de- 
ductible. 

Treatment  of  reinsurance  transactions. — In  determining  the  con- 
sideration incurred  for  reinsurance  of  specified  insurance  contracts, 
for  purposes  of  calculating  the  ceding  company's  net  premiums  (as 
well  as  the  reinsurer's  net  premiums),  the  bill  provides  that  the 
rules  of  section  803(b)  apply.  Thus,  the  ceding  company's  net  premi- 
ums include  the  amount  of  policyholder  dividends  reimbursable  to 
the  ceding  company  by  a  reinsurer  in  respect  of  reinsured  con- 
tracts. As  under  present  law,  policyholder  dividends  include  excess 
interest,  premium  adjustments  and  experience-rated  refunds. 

The  committee  is  concerned  about  the  use  of  reinsurance  to 
avoid  or  lessen  the  impact  of  the  amortization  requirement.  For 
this  reason,  a  special  rule  is  provided  for  certain  reinsurance  trans- 
actions. Under  this  rule,  premiums  and  other  consideration  in- 
curred for  reinsurance  are  to  be  taken  into  account  in  determining 
net  premiums  only  to  the  extent  that  the  premiums  and  other  con- 
sideration are  includible  in  the  gross  income  of  a  person  subject  to 
tax  under  Subchapter  L,  or  under  Subchapter  L  by  reason  of  Sub- 
part F  of  the  Part  III  of  Subchapter  N.  It  is  believed  that  this  rule 
may  generally  be  consistent  with  existing  tax  treaties.  For  exam- 
ple, the  provision  does  not  deny  a  deduction  for  reinsurance  premi- 
ums paid  to  a  foreign  person.  Rather,  the  provision  affects  the 
timing  of  a  deduction  for  an  amount  of  acquisition  expenses,  with- 
out regard  to  whether  the  costs  are  incurred  by  making  a  payment 
to  a  foreign  or  domestic  person.  However,  it  is  intended  that  this 
rule  apply  even  if  there  is  found  to  be  a  conflict  with  such  a  treaty. 

In  addition,  it  is  intended  that  the  Internal  Revenue  Service  ex- 
ercise the  authority  provided  by  section  845  to  make  adjustments 
that  are  necessary  to  reflect  properly  the  income  of  any  person 
that  is  a  party  to  a  reinsurance  agreement.  For  example,  it  is  in- 
tended that  the  Internal  Revenue  Service  exercise  this  authority  to 
prevent  an  insurance  company  from  transferring  amortizable  ac- 
quisition expenses  to  a  reinsurer  that  has  excess  net  operating 
losses. 

Specified  insurance  contracts 

In  general. — The  bill  defines  specified  insurance  contracts  as  any 
life  insurance,  annuity,  or  noncancellable  accident  and  health  in- 
surance contract  (including  any  life  insurance  or  annuity  contract 
combined  with  noncancellable  accident  and  health  insurance). 
Guaranteed  renewable  accident  and  health  insurance  as  defined 
under  present  law  is  treated  in  the  same  manner  as  noncancellable 
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accident  and  health  insurance.  Term  insurance  is  intended  to  be 
included  in  specified  contracts.  Reinsurance  contracts  generally  are 
treated  in  the  same  manner  as  the  reinsured  contract  (except,  as 
described  above,  in  the  case  of  the  special  rule  with  respect  to  cer- 
tain reinsurance  contracts  involving  foreign  companies). 

Specified  insurance  contracts  do  not  include  any  pension  plan 
contract  (within  the  meaning  of  section  818(a)).  Specified  insurance 
contracts  also  do  not  include  any  flight  insurance  or  similar  con- 
tract. 

The  bill  provides  3  categories  of  specified  insurance  contracts  for 
purposes  of  determining  what  percentage  of  net  premiums  consti- 
tutes amortizable  policy  acquisition  expenses. 

Group  life  insurance  contracts. — The  category  of  group  life  insur- 
ance contracts  means  any  contract  that  (1)  covers  a  group  of  indi- 
viduals defined  by  reference  to  employment  relationship,  member- 
ship in  an  organization,  or  similar  factor,  (2)  the  premiums  for 
which  are  determined  on  a  group  basis,  and  (3)  the  proceeds  of 
which  are  payable  to  or  for  the  benefit  of  persons  other  than  the 
employer  of  the  insured  (or  other  institutional  owner  of  the  con- 
tract). 

Premiums  are  considered  to  be  determined  on  a  group  basis  if, 
for  example,  there  is  a  single  contract  covering  the  group  and  the 
premiums  are  not  individually  rated  but  rather  are  group  rated. 
Merely  waiving  a  requirement  for  individual  medical  histories  does 
not  cause  a  life  insurance  contract  to  be  a  group  contract.  It  is  also 
intended  that  group  contracts  not  include  an  insurance  contract 
providing  coverage  of  members  of  the  same  family. 

It  is  intended  that  credit  life  insurance  contracts  be  included  in 
the  group  life  insurance  category  to  the  extent  that  such  contracts 
qualify  as  group  contracts  under  the  definition  provided  in  the  bill. 
The  fact  that  payments  made  under  a  credit  life  insurance  contract 
are  made  directly  to  the  creditor  of  the  insured  does  not,  by  itself, 
mean  that  the  contract  is  not  a  group  contract. 

Annuity  contracts. — The  category  of  annuity  contracts  includes 
all  annuity  contracts  within  the  meaning  of  present  law. 

Other  specified  insurance  contracts. — All  other  specified  insur- 
ance contracts,  including  life  insurance  and  noncancellable  or  guar- 
anteed renewable  accident  and  health  insurance  contracts,  are  in- 
cluded in  the  remaining  category  of  contracts.  Any  annuity  con- 
tract combined  with  noncancellable  or  guaranteed  renewable  acci- 
dent and  health  insurance  is  not  treated  as  an  annuity  contract 
but  rather  as  a  noncancellable  or  guaranteed  renewable  accident 
and  health  contract. 

Treatment  of  ceding  commissions  in  reinsurance  transactions 

The  bill  repeals  the  present-law  requirement  that  reinsurers  am- 
ortize ceding  commissions  in  certain  reinsurance  transactions.11 
Thus,  ceding  commissions  incurred  by  a  reinsurer  on  or  after  Sep- 
tember 30,  1990  under  any  reinsurance  contract  are  not  required  to 
be  capitalized  and  amortized  under  the  provisions  of  present  law. 


11  Colonial  American  Life  Insurance  Co.  v.  Commissioner,  supra,  and  Rev.  Proc.  90-36  (indem- 
nity reinsurance);  Treas.  Reg.  sec.  1.817-4(d)(2)  (assumption  reinsurance). 
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Rather,  the  bill's  amortization  rules  apply  in  the  case  of  such  rein- 
surance contract. 

Repeal  of  minimum  tax  treatment  of  acquisition  expenses 

The  bill  repeals  the  requirement,  under  the  adjusted  current 
earnings  provision  of  the  corporate  alternative  minimum  tax,  that 
life  insurance  companies  capitalize  and  amortize  acquisition  ex- 
penses in  accordance  with  the  treatment  generally  required  under 
generally  accepted  accounting  principles. 

Treatment  of  cancellable  accident  and  health  insurance  contracts  of 
life  insurance  companies 

The  bill  requires  life  insurance  companies  to  reduce  by  20  per- 
cent their  deduction  for  the  increase  in  reserves  for  unearned  pre- 
miums and  premiums  received  in  advance  with  respect  to  contracts 
other  than  life  insurance,  annuity  and  noncancellable  accident  and 
health  insurance  contracts.  The  contracts  with  respect  to  which  the 
20  percent  reduction  rule  applies  include  cancellable  accident  and 
health  insurance  contracts.  In  the  case  of  a  decrease  in  reserves  for 
unearned  premiums  and  premiums  received  in  advance  with  re- 
spect to  such  contracts,  the  resulting  income  inclusion  is  also  re- 
duced by  20  percent.  This  rule  conforms  the  treatment  of  non-life 
insurance  reserves  for  cancellable  accident  and  health  insurance 
contracts  of  life  insurance  companies  with  the  treatment  of  such 
reserves  with  respect  to  the  same  type  of  contracts  of  property  and 
casualty  contracts. 

The  bill  also  provides  for  the  inclusion  in  income  of  20  percent  of 
the  closing  balance  of  the  life  insurance  company's  unearned  pre- 
mium reserve  and  reserve  for  premiums  received  in  advance,  wih 
respect  to  such  contracts,  as  of  the  last  day  of  the  first  taxable  year 
beginning  before  September  30,  1990.  This  income  is  includible  rat- 
ably (3V3  percent  per  year)  over  the  6-year  period  beginning  with 
the  first  taxable  year  begining  on  or  after  September  30,  1990.  If 
the  taxpayer  ceases  to  be  a  life  insurance  company,  any  such 
amount  not  yet  included  in  income  must  be  included  in  income  in 
the  year  peceding  the  year  of  cessation. 

Treatment  of  life  insurance  reserves  of  property  and  casualty  insur- 
ance companies 

The  bill  clarifies  that  reserves  for  noncancellable  accident  and 
health  insurance  contracts  of  property  and  casualty  companies  are 
to  be  determined  under  the  present-law  rules  applicable  to  life  in- 
surance companies.  Thus,  reserves  for  such  contracts  are  treated 
like  reserves  for  other  types  of  contracts  of  property  and  casualty 
companies  that  meet  the  definition  of  life  insurance  reserves,  and 
are  calculated  under  the  life  insurance  reserve  rules  of  section  807. 

Waiver  of  estimated  tax  penalties 

The  bill  also  waives  additions  to  tax  under  section  6655  with  re- 
spect to  any  underpayment  of  estimated  tax  for  any  period  before 
March  16,  1991  to  the  extent  the  underpayment  was  created  or  in- 
creased by  the  provisions  described  above. 
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Effective  Date 
Capitalization  and  amortization  requirement 

The  requirement  that  policy  acquisition  expenses  be  capitalized 
and  amortized  applies  to  taxable  years  ending  on  or  after  Septem- 
ber 30,  1990.  The  bill  provides  that  the  capitalization  is  not  to  be 
treated  as  a  change  in  method  of  accounting.  Accordingly,  no 
amount  is  included  in  income  and  spread  in  accordance  with  the 
section  481(a)  rules  generally  applicable  to  changes  in  method  of 
accounting. 

A  transitional  rule  is  provided  in  the  case  of  a  taxable  year  that 
includes  September  30,  1990.  The  rule  is  intended  to  ensure  that 
only  net  premiums  attributable  to  that  fraction  of  the  taxable  year 
that  occurs  on  and  after  that  date  are  subject  to  the  capitalization 
and  amortization  requirement.  The  bill  provides  that  the  amount 
taken  into  account  as  the  net  premiums  (or  in  determining  nega- 
tive net  premiums)  with  respect  to  any  category  of  specified  insur- 
ance contracts  is  the  portion  of  the  net  premiums  that  bears  the 
same  ratio  to  the  net  premiums  for  the  taxable  year  as  the  ratio  of 
the  number  of  days  in  such  taxable  year  that  occur  on  or  after  Sep- 
tember 30,  1990,  bears  to  the  total  number  of  days  in  such  taxable 
year. 

Repeal  of  minimum  tax  treatment  of  acquisition  expenses 

The  repeal  of  the  adjusted  current  earnings  rule  under  the  mini- 
mum tax  with  respect  to  acquisition  expenses  of  life  insurance  com- 
panies generally  applies  to  taxable  years  beginning  on  or  after  Sep- 
tember 30,  1990.  The  minimum  tax  rule  first  became  effective  only 
for  taxable  years  beginning  after  December  31,  1990;  the  bill  has 
the  effect  of  applying  it  only  for  the  acquisition  expenses  allocable 
to  the  portion  of  such  a  taxable  year  that  occurs  before  September 
30,  1990.  The  bill  provides  that  in  the  case  of  a  taxable  year  that 
includes  September  30,  1990,  the  amount  of  acquisition  expenses 
capitalized  (and  the  amount  amortizable)  under  the  minimum  tax 
rule  is  the  amount  that  bears  the  same  ratio  to  the  total  amount  of 
acquisition  expenses  for  the  taxable  year  as  the  number  of  days  in 
the  taxable  year  before  September  30,  1990,  bears  to  the  total 
number  of  days  in  the  taxable  year. 

Treatment  of  cancellable  accident  and  health  insurance  contracts  of 
life  insurance  companies 

The  provision  relating  to  the  20  percent  reduction  in  certain  re- 
serves of  life  insurance  companies  applies  to  taxable  years  begin- 
ning on  or  after  September  30,  1990. 

Treatment  of  life  insurance  reserves  of  property  and  casualty  insur- 
ance companies 

The  provision  clarifying  the  treatment  of  reserves  for  noncancel- 
lable  or  guaranteed  renewable  accident  and  health  insurance  con- 
tracts of  life  insurance  companies  applies  to  taxable  years  begin- 
ning on  or  after  September  30,  1990.  No  inference  is  intended  with 
respect  to  prior  law. 
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2.  Treatment  of  Salvage  and  Subrogation  of  Property  and  Casual- 
ty Insurance  Companies  (sees.  13305  and  13307  of  the  bill  and 
sees.  832(b)(5)  and  6655  of  the  Code) 

Present  Law 

A  property  and  casualty  insurance  company,  in  determining  its 
underwriting  income  for  Federal  income  tax  purposes,  may  deduct 
losses  incurred.  The  deduction  for  losses  incurred  includes  losses 
paid  during  the  year  and  the  increase  in  discounted  unpaid  losses 
for  the  year.  Present  law  requires  paid  losses  to  be  reduced  by  the 
increase  in  salvage  (including  subrogation  claims)  recoverable. 
Since  1947,  Treasury  regulations  have  provided  an  exception  to  the 
requirement  that  paid  losses  be  reduced  by  salvage,  if  under  appli- 
cable State  law  or  State  insurance  rules  the  salvage  may  not  be 
treated  as  an  asset  for  statutory  accounting  purposes.  This  regula- 
tory exception  was  removed,  in  temporary  Treasury  regulations 
originally  promulgated  December  30,  1987,  but  the  effective  date  of 
the  temporary  regulations  has  been  deferred  several  times,  and  the 
temporary  regulations  at  present  are  technically  in  effect  for  tax- 
able years  beginning  after  December  31,  1989. 

Reasons  for  Change 

The  committee  believes  that  the  income  of  a  property  and  casual- 
ty company  is  mismeasured  if  estimated  salvage  is  not  taken  into 
account  in  calculating  both  the  unpaid  loss  reserve  deduction  and 
the  deduction  for  paid  losses.  For  unpaid  loss  reserve  deductions, 
although  the  deduction  is  allowed  for  an  estimated  amount  of  the 
loss  payment,  when  the  loss  has  been  incurred  but  not  yet  paid,  the 
offsetting  amount  of  salvage  is  not  accounted  for  until  a  later  time, 
when  it  is  actually  recovered.  Thus,  the  loss  deduction  is  overstat- 
ed. The  same  mismeasurement  of  income  occurs  when  a  deduction 
for  a  paid  loss  is  not  reduced  by  the  estimated  amount  of  salvage 
that  has  not  yet  been  recovered.  Therefore,  the  bill  requires  esti- 
mated salvage  to  be  taken  into  account  in  determining  both  paid 
and  unpaid  losses. 

Explanation  of  Provision 

Under  the  bill,  the  deduction  allowed  to  property  and  casualty 
insurance  companies  for  losses  incurred,  both  paid  and  unpaid,  is 
reduced  by  estimated  recoveries  of  salvage  (including  subrogation 
claims)  attributable  to  such  losses,  whether  or  not  the  salvage  is 
treated  as  an  asset  for  statutory  accounting  purposes.  The  bill  pro- 
vides that  losses  incurred  by  a  property  and  casualty  insurance 
company  are  computed  as  follows.  First,  the  amount  of  paid  losses 
is  reduced  by  the  amount  of  salvage  recovered  during  the  year. 
Second,  the  increase  in  unpaid  losses  on  life  insurance  contracts, 
and  the  increase  in  discounted  unpaid  losses,  for  the  taxable  year 
are  added  to  the  first  amount.  Third,  the  increase  in  estimated  sal- 
vage and  reinsurance  recoverable  for  the  taxable  year  is  subtracted 
from  the  sum  of  the  first  and  second  amounts. 

The  Treasury  Department  is  required  to  issue  regulations  provid- 
ing for  discounting  of  salvage  taken  into  account  under  the  provi- 
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sion.  In  lines  of  business  where  the  pattern  of  recovery  of  salvage 
generally  resembles  the  loss  payment  pattern  for  the  line  of  busi- 
ness (under  the  present-law  rules  for  discounting  of  unpaid  losses), 
an  appropriate  method  of  discounting  salvage  would  be  to  apply 
the  loss  payment  pattern  for  the  line  of  business  in  determining  a 
salvage  recovery  pattern.  In  certain  lines  of  business,  salvage  will 
typically  be  recovered  much  later  than  the  time  of  payment  of 
losses.  It  is  intended  that  in  discounting  estimated  salvage  recover- 
able in  such  lines  of  business,  the  period  for  the  recovery  of  salvage 
in  that  line  of  business  be  used,  rather  than  the  period  used  in  the 
loss  payment  pattern  for  that  line  of  business.  For  example,  if  a 
company  providing  fidelity  and  surety  coverage  recovers  salvage 
pursuant  to  a  10-year  recovery  pattern,  the  company  would  apply  a 
10-year  discounting  period  in  taking  into  account  estimated  salvage 
for  that  line  of  business. 

In  general,  it  is  intended  that  discounting  of  estimated  salvage 
recoverable  follow  industry-wide  periods  and  patterns  (as  under  the 
present-law  rules  for  discounting  unpaid  losses),  unless  the  Treas- 
ury determines  that  it  is  appropriate  to  allow  the  taxpayer  to  elect 
to  use  its  historical  experience  in  determining  a  salvage  recovery 
pattern.  Such  an  election  should  not  be  available  except  to  taxpay- 
ers whose  historical  experience  is  statistically  significant  (within 
the  meaning  of  the  similar  election  provided  under  the  loss  dis- 
counting rules  enacted  in  the  1986  Act). 

Pending  the  issuance  of  regulations  or  other  Treasury  guidance 
with  respect  to  discounting  of  estimated  salvage,  it  is  anticipated 
that  taxpayers  will  compute  discounted  salvage  in  accordance  with 
the  foregoing  principles,  and  the  rules  for  determining  the  applica- 
ble interest  rate  for  discounting  unpaid  losses. 

The  bill  also  waives  additions  to  tax  under  section  6655  with  re- 
spect to  any  underpayment  of  estimated  tax  for  any  period  before 
March  16,  1991,  to  the  extent  the  underpayment  was  created  or  in- 
creased by  the  treatment  of  salvage  under  the  bill. 

Effective  Date 

The  provision  applies  for  taxable  years  beginning  after  December 
31,  1989.  The  change  in  computing  losses  is  treated  as  a  change  in 
the  taxpayer's  method  of  accounting  that  is  initiated  by  the  taxpay- 
er and  made  with  the  consent  of  the  Secretary.  The  amount  of  the 
adjustment  is  the  difference  between  the  amount  of  unreduced  loss 
reserves  at  the  end  of  the  taxable  year  immediately  preceding  the 
first  taxable  year  beginning  after  December  31,  1989,  and  the 
amount  of  the  reduced  loss  reserve  determined  under  this  provision 
as  of  the  beginning  of  the  first  taxable  year  beginning  after  Decem- 
ber 31,  1989.  For  this  purposes,  estimated  salvage  recoverable  is  to 
be  determined  on  a  discounted  basis. 

The  amount  of  the  adjustment  is  required  to  be  taken  into  ac- 
count ratably  over  8  taxable  years,  unless  under  the  principles  of 
Rev.  Proc.  84-74,  1984-2  C.B.  736,  the  adjustment  is  required  to  be 
taken  into  account  over  a  shorter  period  or  at  a  different  rate. 

The  committee  also  intends  that  net  operating  losses  will  be  al- 
lowed to  offset  the  adjustment,  tax  credit  carryforwards  will  be  al- 
lowed to  offset  any  tax  attributable  to  the  adjustment,  and,  for  pur- 
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poses  of  determining  liability  for  estimated  taxes,  the  adjustment 
will  be  included  in  income  ratably  throughout  the  year  in  question. 

3.  Compliance  Provisions 

a.  Suspension  of  statute  of  limitations  during  proceedings 
to  enforce  certain  summonses  (sec.  13311  of  the  bill  and 
sec.  6503  of  the  Code) 

Present  Law 

The  statute  of  limitations  for  most  tax  returns  (whether  corpo- 
rate or  individual)  is  three  years.  The  IRS  and  the  taxpayer  can 
together  agree  to  extend  the  statute  of  limitations,  either  for  a 
specified  period  of  time  or  indefinitely.  The  taxpayer  may  termi- 
nate an  indefinite  agreement  to  extend  the  statute  of  limitations 
by  providing  notice  to  the  IRS  on  the  appropriate  form.  Because  of 
the  complexity  of  the  issues  involved,  the  IRS  frequently  cannot 
complete  an  audit  of  a  corporate  tax  return  within  the  statutorily 
specified  three-year  period. 

During  an  audit,  the  IRS  frequently  requests  informally  that  the 
taxpayer  provide  additional  information  necessary  to  arrive  at  a 
fair  and  accurate  audit  adjustment,  if  any  adjustment  is  warrant- 
ed. Not  all  taxpayers  cooperate  by  providing  the  requested  informa- 
tion on  a  timely  basis.  In  some  cases  the  IRS  is  compelled  to  seek 
information  by  issuing  an  administrative  summons.  Such  a  sum- 
mons will  not  be  enforced  by  judicial  process  unless  the  Govern- 
ment (as  a  practical  matter,  the  Department  of  Justice)  seeks  and 
obtains  an  order  for  enforcement  in  Federal  court.  In  addition,  a 
taxpayer  may  petition  in  court  to  have  an  administrative  summons 
quashed  where  this  is  permitted  by  statute  (for  example,  under  sec- 
tions 6038A(e)(4)  or  7609(b)(2)). 

Reasons  for  change 

It  is  inappropriate  for  the  statute  of  limitations  to  continue  to 
run  during  the  period  of  time  that  a  corporation  and  the  IRS  are  in 
court  litigating  the  issue  of  whether  the  corporation  must  comply 
with  an  IRS  summons.  Continued  running  of  the  statute  of  limita- 
tions during  the  period  of  litigation  over  whether  the  corporation 
must  comply  with  an  IRS  summons  could,  in  some  instances,  cause 
corporations  to  prolong  the  litigation  over  a  procedural  dispute  so 
that  little  or  no  time  remains  in  the  statute  of  limitations  for  ex- 
amination of  the  substantive  issues  raised  by  positions  taken  on 
the  tax  return. 

At  the  same  time,  it  is  also  appropriate  to  provide  safeguards  to 
corporations  attempting  to  comply  with  an  IRS  summons.  Thus, 
the  statute  of  limitations  may  only  be  suspended  in  limited  circum- 
stances. 

Explanation  of  Provision 

In  general,  the  bill  tolls  the  statute  of  limitations  for  a  corpora- 
tion during  the  period  of  time  that  the  corporation  and  the  IRS  are 
in  court  litigating  the  issue  of  whether  the  corporation  must 
comply  with  a  specific  type  of  summons  issued  by  the  IRS  (called, 
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for  purposes  of  this  provision,  a  "designated  summons").  The  stat- 
ute of  limitations  may  only  be  suspended  with  respect  to  a  corpora- 
tion; it  may  not  be  suspended  with  respect  to  individuals. 

The  IRS  may  issue  a  designated  summons,  which  must  be  issued 
at  least  60  days  before  the  day  on  which  the  period  for  assessment 
of  tax  for  the  year  in  question  (including  any  extensions)  would 
otherwise  expire.  A  designated  summons  may  be  issued  by  the  IRS 
only  once  for  any  taxable  year  of  a  taxpayer. 

The  statute  of  limitations  is  suspended  for  the  period  that  com- 
mences when  a  lawsuit  is  brought  in  court  to  either  enforce  or 
quash  the  designated  summons  and  ends  on  the  date  there  is  a 
final  resolution  of  the  summonsed  person's  response  to  the  sum- 
mons. For  these  purposes,  the  term  "final  resolution"  means  the 
same  as  it  does  in  section  7609(e)(2)(B).  In  general,  this  means  that 
no  court  proceeding  remains  pending  and  that  the  summonsed 
person  has  complied  with  the  summons  to  the  extent  required  by 
the  court.  If  a  court  requires  additional  compliance  to  any  extent 
with  the  summons,  the  statute  of  limitations  is  suspended  for  an 
additional  120  days  after  final  resolution  of  the  summonsed  per- 
son's response.  If  additional  compliance  is  not  required,  the  assess- 
ment period  would  in  no  event  expire  until  the  60th  day  after  that 
final  resolution.  This  provision  is  designed  to  preserve  the  ability  of 
the  IRS  to  conclude  the  audit  and  assess  any  taxes  that  may  be  due 
regardless  of  the  length  of  time  that  it  might  take  to  obtain  judicial 
resolution  of  the  summons  enforcement  lawsuit. 

These  rules  for  suspending  the  statute  of  limitations  also  apply 
with  respect  to  any  summons  issued  to  any  person  during  the  30- 
day  period  following  the  issuance  of  the  designated  summons,  so 
long  as  the  subsequent  summons  pertains  to  the  same  tax  return 
as  the  designated  summons.  This  is  necessary  because,  for  example, 
a  designated  summons  may  be  issued  to  a  corporation  that  cannot 
respond  adequately  on  the  grounds  that  the  summonsed  informa- 
tion is  in  the  control  of  a  shareholder;  a  summons  to  the  sharehold- 
er for  the  same  information  would  be  necessary  to  obtain  the  sum- 
monsed information.  Thus,  the  statute  of  limitations  is  tolled 
during  the  course  of  any  enforcement  litigation  over  the  subse- 
quent summons. 

Effective  Date 

This  provision  applies  to  any  tax  (regardless  of  whether  imposed 
before,  on,  or  after  the  date  of  enactment)  if  the  statute  of  limita- 
tions for  the  assessment  of  the  tax  has  not  expired  on  the  date  of 
enactment. 

b.  Apply  accuracy-related  penalty  more  effectively  to  sec- 
tion 482  adjustments  (sec.  13312  of  the  bill  and  sec. 
6662  of  the  Code) 

Present  Law 

Valuation  questions  are  frequently  central  to  disputes  between 
taxpayers  and  the  IRS  involving  section  482.  Substantial  valuation 
overstatements  are  subject  to  penalty.  A  substantial  valuation 
overstatement  occurs  if  the  value  of  any  property  claimed  on  a  tax 
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return  is  200  percent  or  more  of  the  amount  determined  to  be  cor- 
rect. The  penalty  is  20  percent  of  the  understatement  of  tax  attrib- 
utable to  the  substantial  valuation  overstatement.  No  penalty  is 
imposed  if  it  is  shown  that  there  was  reasonable  cause  for  the  un- 
derpayment and  that  the  taxpayer  acted  in  good  faith. 

Reasons  for  Change 

There  are  a  number  of  difficulties  in  applying  the  present-law 
penalties  in  disputes  involving  section  482.  First,  the  percentage  of 
the  value  that  is  overstated  is  often  not  as  high  as  200  percent,  al- 
though the  total  of  the  taxes  in  dispute  because  of  valuation  over- 
statements is  often  millions  of  dollars  per  taxable  year.  Second, 
valuation  misstatements  in  the  section  482  area  are  often  attribut- 
able to  services  as  well  as  property,  even  though  only  misstate- 
ments with  respect  to  property  are  subject  to  the  penalty.  Third, 
some  section  482  adjustments  are  attributable  to  undervaluations, 
although  the  present-law  penalty  applies  only  to  overvaluations. 

Several  modifications  are  to  be  made  to  the  present-law  penalty 
to  target  it  more  effectively  to  situations  involving  section  482 
issues. 

Explanation  of  Provision 

The  present-law  valuation  overstatement  penalty  is  extended  to 
apply  to  specified  valuation  misstatements  in  connection  with  sec- 
tion 482.  First,  the  penalty  applies  to  the  understatement  of  tax  at- 
tributable to  a  net  section  482  transfer  price  adjustment  for  the 
taxable  year  that  exceeds  $10,000,000.  The  net  section  482  transfer 
price  adjustment  is  the  net  increase  in  taxable  income  for  a  taxable 
year  that  results  from  all  adjustments  under  section  482  in  the 
transfer  price  of  any  property  or  services. 

Second,  the  penalty  also  will  apply  in  instances  where  the  trans- 
fer price  claimed  on  the  return  is  200  percent  or  more  (or  50  per- 
cent or  less)  of  the  amount  determined  to  be  the  correct  transfer 
price  under  section  482. 

Third,  as  under  present  law,  the  penalty  is  doubled  in  cases  of 
gross  valuation  misstatements  (where  the  dollar  amount  described 
above  exceeds  $20,000,000  or  the  percentages  described  above  are 
400  percent  or  more  (or  25  percent  or  less)). 

The  reasonable  cause  exception  in  present  law  also  applies  to 
these  modifications. 

Effective  Date 

The  provision  is  effective  for  taxable  years  ending  after  the  date 
of  enactment. 

c.  Treatment  of  persons  providing  services  (sec.  13313  of  the 
bill  and  sec.  6103  of  the  Code) 

Present  Law 

Tax  returns  and  return  information  are  confidential,  and  may 
not  be  disclosed  without  statutory  authorization.  Unauthorized  dis- 
closure is  punishable  upon  conviction  by  a  fine  of  up  to  $5,000,  a 
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prison  sentence  of  not  more  than  6  years  (or  both)  (sec.  7213),  or,  in 
addition  a  private  lawsuit  for  damages  (sec.  7431). 

The  IRS  is  permitted  to  disclose  returns  and  return  information 
to  other  persons  to  the  extent  necessary  in  connection  with  the  pro- 
cesssing,  storage,  transmission,  and  reproduction  of  such  returns. 

Reasons  for  Change 

It  is  important  to  safeguard  the  rights  of  all  taxpayers  by  ensur- 
ing that  everyone  to  whom  the  IRS  discloses  returns  and  return  in- 
formation be  subject  to  penalty  for  unauthorized  disclosures  of  that 
confidential  information. 

Explanation  of  Provision 

The  bill  provides  that  persons  who  provide  services  to  the  IRS, 
such  as  expert  witnesses,  and  to  whom  the  IRS  discloses  returns 
and  return  information  pursuant  to  section  6103,  are  subject  to  the 
same  penalties  for  unauthorized  disclosure  as  are  IRS  employees. 
No  inference  is  intended  that  these  persons  were  not  subject  to 
these  penalties  for  unauthorized  disclosure  prior  to  this  amend- 
ment. 

Effective  Date 

The  provision  is  effective  on  the  date  of  enactment. 

d.  Application  of  1989  information  reporting  and  related 
amendments  to  open  years  (sec.  13314  of  the  bill  and 
sec.  6038A  of  the  Code) 

Present  Law 

Information  reporting  and  maintenance 

Any  corporation  that  is  25-percent  owned  by  one  foreign  person 
and  is  either  a  domestic  corporation  or  a  foreign  corporation  that 
conducts  a  trade  of  business  in  the  United  States  (a  '  'reporting  cor- 
poration") must  furnish  the  IRS  with  such  information  as  the  Sec- 
retary may  prescribe,  with  respect  to  taxable  years  beginning  after 
July  10,  1989,  regarding  transactions  carried  out  directly  or  indi- 
rectly with  certain  foreign  persons  treated  as  related  to  the  report- 
ing corporation  ("reportable  transactions")  (sec.  6038 A(a)).  A  relat- 
ed person  for  this  purpose  includes  a  25-percent  shareholder  as 
well  as  any  person  that  is  treated  as  related  within  the  meaning  of 
sections  267(b),  707(b)(1),  or  482.  Current  Treasury  regulations  re- 
quire the  annual  filing  of  an  information  return  reporting  related- 
party  transactions.12 

A  reporting  corporation  is  also  required  to  maintain  (or  cause  an- 
other person  to  maintain),  at  the  location,  in  the  manner,  and  to 
the  extent  prescribed  by  regulations,  any  records  deemed  appropri- 
ate to  determine  the  correct  tax  treatment  of  reportable  transac- 


12Treas.  Reg.  sec.  1.6038A-1.  However,  the  regulations  has  yet  to  be  amended  to  reflect  the 
broader  definition  of  a  related  party  resulting  from  the  amendments  to  section  6038A  contained 
in  the  Omnibus  Budget  Reconciliation  Act  of  1989. 
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tions  with  respect  to  taxable  years  beginning  after  July  10,  1989 
(sec.  6038A(a)). 

Application  of  U.S.  legal  process  to  foreign  persons 

The  statutory  scope  of  general  IRS  summons  authority  extends 
to  certain  persons  that  are  not  themselves  subject  to  tax  in  the 
United  States.  In  addition,  the  Code  provides  that  in  order  to  avoid 
the  consequences  of  the  noncompliance  rule  (discussed  below)  with 
respect  to  certain  reportable  transactions  for  taxable  years  begin- 
ning after  July  10,  1989,  each  foreign  person  that  is  a  related  party 
of  a  reporting  corporation  must  agree  to  authorize  the  latter  to  act 
as  its  agent  in  connection  with  any  request  or  summons  by  the  IRS 
to  examine  records  or  produce  testimony  related  to  any  reportable 
transaction,  solely  for  the  purpose  of  determining  the  tax  liability 
of  the  reporting  corporation  (sec.  6038A(e)(l)).  Thus,  assuming  au- 
thorization is  given,  as  IRS  examination  request  or  summons  with 
respect  to  related-party  transactions  involving  a  U.S.  taxpayer  (in- 
cluding a  25-percent  foreign-owned  foreign  corporation  engaged  in 
trade  or  business  in  the  United  States)  can  be  served  on  related  for- 
eign persons  through  such  a  U.S.  taxpayer. 

Sanctions  for  noncompliance 

Monetary  penalty 

Failure  to  furnish  the  IRS  with  information  or  to  maintain 
records  with  respect  to  a  taxable  year  beginning  after  July  10,  1989 
as  required  under  section  6038A(a)  and  (b)  is  subject  to  a  monetary 
penalty  of  $10,000,  and  additional  penalties  are  imposed  if  the  fail- 
ure continues  more  than  90  days  after  the  IRS  notifies  the  taxpay- 
er of  the  failure  (sec.  6038A(d)).  The  additonal  penalties  are  $10,000 
for  ecah  30-day  period  (or  fraction  thereof)  during  which  the  failure 
continues  after  the  90th  day  following  IRS  notifiction.  An  exception 
from  liability  for  the  monetary  penalty  exists  in  cases  where  the 
taxpayer  demonstrates  to  the  satisfaction  of  the  Secretary  that  rea- 
sonable cause  exists  for  the  failure  to  furnish  required  information 
or  maintain  required  records  (sec.  6038A(d)(3)). 

Noncompliance  rule 

Failure  of  a  related  party  to  designate  a  reporting  corporation  as 
its  agent  for  accepting  service  of  process  in  connection  with  report- 
able transactions  (as  discussed  above),  or,  under  certain  circum- 
stances, noncompliance  with  IRS  summonses  in  connection  with  re- 
portable transactions,  can  result  in  the  application  of  the  noncom- 
pliance rule  in  computing  tax  liability  with  respect  to  a  taxable 
year  beginning  after  July  10,  1989.  For  certain  payments  to  related 
parties  in  connection  with  reportable  transactions,  this  rule  per- 
mits the  IRS  to  allow  the  reporting  corporation  only  those  deduci- 
tons  and  amounts  of  cost  of  goods  sold  as  shall  be  determined  by 
the  Secretary  in  the  Secreatry's  sole  discretion,  based  on  any  infor- 
mation in  the  knowledge  or  possession  of  the  Secretary  or  on  any 
information  that  the  Secretary  may  choose  to  obtain  through  testi- 
mony or  otherwise  (sec.  6038A(e)). 
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Prior  law 

The  information  reporting  and  related  requirements  described 
above  reflect  provisions  of  the  Omnibus  Budget  Reconciliation  Act 
of  1989  ("the  1989  Act")  amending  the  prior-law  provisions  of  Code 
section  6038 A.  The  1989  Act  amendments  apply  only  to  taxable 
years  beginning  after  July  10,  1989.  Therefore,  for  example,  the 
IRS  cannot  use  the  provisions  contained  in  those  amendments  to 
obtain  information  in  a  future  examination  of  an  open  taxable  year 
beginning  before  July  11,  1989. 

The  information  reporting  and  related  requirements  applicable 
to  taxable  years  beginning  before  July  11,  1989  are  less  extensive 
than  those  described  above.  For  those  years,  the  requirement  to  file 
an  information  return  reporting  all  transactions  with  related  for- 
eign persons  only  applied  to  corporations  that  were  50-percent 
owned  by  a  foreign  person.  Relatedness  for  those  years  is  defined 
as  relatedness  only  within  the  meaning  of  sections  267(b),  707(b)(1), 
or  482.  Noncompliance  with  this  reporting  requirement  is  subject 
to  an  initial  penalty  of  $1,000,  plus  additional  $1,000  penalties  (up 
to  a  maximum  of  $24,000)  for  each  30-day  period  (beginning  90  days 
after  IRS  notification)  that  the  failure  remains  or  remained  out- 
standing. The  provisions  of  section  6038A  effective  for  those  years 
do  not  include  the  record-maintenance  requirement,  the  agency-de- 
singation  requirement  for  service  of  process,  or  the  special  noncom- 
pliance rule  discussed  above. 

Reasons  for  Change 

The  committee  believes  that,  in  future  tax  return  audits  of  trans- 
actions between  25-percent  foreign-owned  companies  and  related 
parties,  the  IRS  should  have  examination  tools  in  addition  to  those 
available  prior  to  the  1989  Act  amendments.  The  committee  be- 
lieves that,  equipped  with  only  those  prior-law  tools,  the  IRS  was 
often  seriously  overmatched  by  taxpayers  and  their  representa- 
tives, and  by  related  parties,  who  on  occasion  attempted  to  delay  or 
defeat  efforts  to  obtain  foreign-based  records  or  the  testimony  of 
foreign-based  persons  relevant  to  the  examination.  As  more  fully 
described  in  the  committee's  report  on  the  1989  Act,  the  1989 
amendments  to  the  prior  section  6038A  provisions  were  highly  de- 
sirable as  a  result  of  problems  in  several  relevant  areas.13  these 
problems  included  the  practical  difficulties  of  enforcing  summonses 
against  foreign  persons,  the  shortcomings  of  foreign  record  mainte- 
nance requirements  (if  any),  the  practical  opportunities  for  engag- 
ing in  nonarm's-length  transactions  with  parties  related  below  the 
50-percent  level,  the  inadequacy  of  applicable  sanctions  under  prior 
law  (as  compared  both  to  the  amount  of  tax  liability  at  stake  and 
to  the  comparable  penalties  in  the  case  of  a  foreign  person  claim- 
ing deductions  against  U.S.  taxable  income  {see  sec.  882(c)(2)  and 
874)),  and  the  concern  that  some  courts  may  not  have  given  appro- 
priate deference  to  the  secretary's  determination  of  the  proper  allo- 
cation or  apportionment  of  items  of  income  and  expense  under  sec- 
tion 482. 


13H.R.  Rep.  No.  101-247,  101st  Cong.,  1st  Sess.  1296-98  (1989);  see  also  H.R.  Rep.  101-386, 
101st  Cong.,  2d  Sess.  594-95  (1989). 
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Subsequent  to  the  enactment  of  the  1989  Act  amendments,  the 
Ways  and  Means  Subcommittee  on  Oversight  heard  testimony  from 
witnesses  that  included  members  of  Congress,  the  subcommittee's 
staff,  the  treasury  and  numerous  representatives  of  the  IRS, 
former  IRS  Commissioners,  and  academics,  among  others.  This  tes- 
timony indicated  that,  using  prior-law  tools,  the  administration  of 
the  arm's-length  standard  embodied  in  current  IRS  regulations  and 
in  income  tax  treaties  presented  extraordinary  difficulties.  These 
difficulties  were  caused  in  part  by  the  inability  of  IRS  examiners  to 
obtain  any  reasonable  degree  of  cooperation  with  the  type  of  disclo- 
sure requests  that  taxpayers  generally  provide  without  controversy 
in  the  case  of  purely  domestic  records. 

The  committee  believes  that  it  is  appropriate  to  provide  the  IRS 
with  similar  tools  for  all  future  examinations  and  disputes  regard- 
ing transactions  between  corporations  that  filed  U.S.  tax  returns 
and  their  related  parties,  regardless  of  the  taxable  year  involved. 
The  committee  generally  does  not  believe  that  it  would  be  appro- 
priate to  apply  the  sanctions  of  the  1989  Act  amendments  to  acts 
(or  failures  to  act)  that  occurred  in  good  faith  before  the  effective 
date  of  the  1989  Act.  However,  the  committee  believes  that  any 
future  acts  or  failures  to  act  should  be  subject  to  similar  sanctions, 
regardless  of  whether  they  involve  the  examination  or  adjustment 
of  tax  liability  for  a  taxable  year  beginning  before,  on,  or  after  July 
10,  1989. 

Explanation  of  Provision 

The  bill  generally  extends  the  application  of  the  1989  Act  amend- 
ments to  the  information  reporting  and  related  provisions  of  sec- 
tion 603 8 A  so  that  they  apply  to  future  acts  (and  failures  to  act) 
without  regard  to  the  taxable  year  involved.14 

First,  the  bill  applies  the  1989  Act  amendments  to  any  require- 
ment to  furnish  information  under  section  6038A(a)  (as  amended  by 
the  1989  Act),  if  the  time  for  furnishing  such  information  is  after 
the  date  of  enactment  of  the  bill,  without  regard  to  the  starting 
date  of  the  taxable  year  to  which  the  information  relates.  Under 
the  bill,  therefore,  the  increased  monetary  penalty  applies  to  a  fail- 
ure to  furnish  information  that  occurs  after  enactment  of  the 
bill.15  For  example,  if  Treasury  regulations  under  section  6038A  (a) 
and  (b)  require  taxpayers  to  provide  information  about  taxable 
years  beginning  before  July  11,  1989,  and  the  time  for  providing 
that  information  (under  such  regulations)  is  after  the  date  of  enact- 
ment of  this  bill,  the  monetary  penalty  for  failure  to  comply  with 
those  requirements  will  be  $10,000,  rather  than  $1,000  as  under 
present  law. 

The  bill  further  provides  that  in  the  case  of  any  failure  with  re- 
spect to  a  tax  year  beginning  before  July  11,  1989,  which  failure 
first  occurs  on  or  before  the  date  of  enactment  of  the  bill  but  con- 


14  The  provision  does  not  affect  the  application  of  section  6038 A  under  present  law  (as  amend- 
ed by  the  1989  Act)  to  taxable  years  beginning  after  July  10,  1989. 

15  As  under  current  law  as  it  applies  to  years  covered  by  the  1989  amendments  to  section 
6038A,  the  increased  moetary  penalty  applies  only  if  the  taxpayer  is  unable  to  demonstrate  to 
the  satisfaction  of  the  Secretary  that  reasonable  cause  exists  for  the  failure  to  furnish  required 
information  or  maintain  required  records. 
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tinues  after  date  of  enactment,  the  bill's  $10,000  monetary  penalty 
for  continued  failures,  which  applies  to  each  30-day  period  (or  frac- 
tion thereof)  during  which  such  failure  continues  after  the  expira- 
tion of  the  90-day  period  following  notice  by  the  Secretary  of  the 
initial  failure,  applies  to  such  30-day  periods  beginning  after  date 
of  enactment.  Thus,  a  failure  to  provide  information  required 
under  the  section  6038A  (a)  and  (b)  regulations  currently  applicable 
to  taxable  years  beginning  before  July  11,  1989,  which  failure  con- 
tinues beyond  expiration  of  the  90-day  period  following  notice  by 
the  Secretary  of  the  initial  failure,  will  be  subject  to  the  $10,000 
penalty  for  each  30-day  period  or  fraction  thereof  that  begins  after 
date  of  enactment  of  the  bill  during  which  the  failure  continues. 
By  contrast,  the  $1,000  penalty  under  current  law  would  have  ap- 
plied only  to  the  first  twenty-four  30-day  periods  of  the  failure's 
continuation. 

Next,  the  bill  applies  the  1989  Act  amendments  to  any  require- 
ment under  section  6038 A(a)  (as  amended  by  the  1989  Act)  to  main- 
tain records  that  were  in  existence  at  any  time  on  or  after  March 
20,  1990,  without  regard  to  the  tax  year  involved.  Under  the  bill, 
therefore,  the  increased  monetary  penalty  applies  to  a  failure  to 
maintain  records  (as  well  as  a  failure  to  furnish  information)  that 
occurs  after  enactment  of  the  bill,  even  if  the  records  required  to 
be  maintained  relate  to  taxable  years  beginning  before  July  11, 
1989,  so  long  as  the  records  were  in  existence  at  any  time  on  or 
after  March  20,  1990. 16 

Under  the  bill  the  1989  Act  amendments  apply,  in  addition,  to 
any  requirement  to  authorized  a  corporation  to  act  as  a  limited 
agent  under  section  6038A(e)(l)  (as  amended  by  the  1989  Act)  if  the 
time  for  authorizing  such  action  is  after  the  date  of  enactment  of 
the  bill,  without  regard  to  the  tax  year  involved.  The  bill  also  ap- 
plies the  1989  Act  amendments  to  the  information  reporting  and 
related  provisions  of  section  6038A  to  any  summons  issued  after 
the  date  of  enactment  of  the  bill,  without  regard  to  the  tax  year 
involved.  Thus,  under  the  bill  the  Secretary  may  apply  the  non- 
compliance rule  in  computing  tax  liability  with  respect  to  a  taxable 
year  beginning  before  July  11,  1989.  Failure  to  designate  an  agent 
in  accordance  with  such  rules  as  the  Secretary  may  prescribe,  or 
failure  to  substantially  comply  with  a  summons  that  calls  for 
records  the  maintenance  of  which  is  required  under  section  6038A 
(a)  and  (b)  regulations  (unless  the  summons  has  been  quashed),  may 
therefore  result,  under  the  bill,  in  computation  of  taxable  income 
for  such  a  year  using  only  those  deductions  and  amounts  of  cost  of 
goods  sold  as  are  determined  by  the  Secretary  in  the  Secretary's 
sole  discretion,  based  on  any  information  in  the  knowledge  or  pos- 
session of  the  Secretary  or  on  any  information  that  the  Secretary 
may  obtain  through  testimony  or  otherwise. 

In  the  case  of  a  taxable  year  beginning  before  July  11,  1989,  the 
committee  does  not  intend  by  this  bill  to  authorize  imposition  of 
the  noncompliance  rule  for  a  failure  to  produce  summoned  records 


16  Inasmuch  as  the  bill  does  not  affect  the  application  of  section  6038A  under  present  law  (as 
amended  by  the  1989  Act),  the  provisions  of  section  6038A  continue  to  apply  taxable  years  begin- 
ning after  July  10,  1989,  irrespective  of  the  date  on  which  any  summoned  records  were  or  were 
not  in  existence. 
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that  did  exist  prior  to  March  20,  1990,  but  no  longer  existed  on 
March  20,  1990,  where  those  records  are  shown  to  have  been  dis- 
carded in  the  ordinary  course  of  business  prior  to  March  20,  1990. 
The  committee  understands  that  this  bill,  unlike  the  1989  Act,  gen- 
erally authorizes  the  Secretary  to  impose  sanctions  for  failures  to 
produce  records  necessarily  created  in  years  prior  to  the  advent  of 
the  record  maintenance  rules  of  section  6038A(a)  as  amended  by 
the  1989  Act  and  by  the  bill.  The  committee  is  aware  that  no  regu- 
lations have  yet  been  issued  or  proposed  that  would  set  forth  those 
rules.  The  committee  further  understands  that  failures  to  produce 
records  may  be  the  result  of  prior  acts  that  may  be  subject  to  exist- 
ing sanctions  under  titles  18  or  26  of  the  U.S.  Code.  The  committee 
does  not  intend,  by  this  bill,  to  alter  the  Government's  ability  to 
impose  such  sanctions.  Moreover,  no  inference  is  intended  to  be 
drawn  from  this  bill  with  regard  to  what  requirements  or  sanctions 
are  in  fact  applicable  under  present  law  to  the  preservation  or  de- 
struction of  records  prior  to  March  20,  1990.  However,  the  commit- 
tee does  not  intend  to  permit  the  Secretary  to  penalize  taxpayers 
under  the  noncompliance  rule  of  section  6038A(e)  for  acts  with  re- 
spect to  prior  years  that  would  not  have  been  subject  to  penalty  at 
the  time  they  were  taken,  either  under  enacted  or  pending  legisla- 
tion. 

Effective  Date 

The  provision  is  effective  as  described  above. 

e.  Information  reporting  by  foreign  corporations  engaged 
in  U.S.  business  (sec.  13315  of  the  bill  and  sec.  6038C  of 
the  Code) 

Present  Laic 

In  general 

A  foreign  corporation  that  is  engaged  in  a  trade  or  business 
within  the  United  States  during  the  taxable  year  is  subject  to  U.S. 
income  tax  on  its  taxable  income  which  is  effectively  connected 
with  the  conduct  of  that  trade  or  business  (sec.  882(a)(1)).  A  foreign 
corporation  is  also  subject  to  a  flat  30-percent  branch  profits  tax  on 
its  "dividend  equivalent  amount,"  which  is  a  measure  of  the  U.S. 
effectively  connected  earnings  of  the  corporation  that  are  removed 
in  any  year  from  the  conduct  of  its  U.S.  trade  or  business. 

In  determining  the  taxable  income  of  a  foreign  corporation,  gross 
income  includes  only  gross  income  which  is  effectively  connected, 
whether  derived  from  sources  within  or  without  the  United  States 
(sec.  882(a)(2)),  and  deductions  generally  are  allowed  only  to  the 
extent  they  are  connected  with  such  effectively  connected  gross 
income  (sec.  882(c)(1)).  For  this  purpose,  deductible  expenses  (other 
than  interest  expense)  are  allocated  and  apportioned  to  effectively 
connected  gross  income  under  the  same  rules  that  are  applicable 
for  allocating  and  apportioning  the  expenses  of  U.S.  persons  be- 
tween U.S.  and  foreign  sources  (Treas.  Reg.  sec.  1.882-4(c)).  With 
respect  to  computing  deductible  interest  expense,  regulations  gen- 
erally require  that  the  worldwide  liabilities  of  the  foreign  corpora- 
tion be  taken  into  consideration  in  determining  which  liabilities 
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are  treated  as  "U.S.-connected  liabilities,"  that  amount  being  based 
on  a  specified  percentage  of  the  corporation's  U.S.  effectively  con- 
nected assets.  Deductible  interest  expense  is  determined  by  multi- 
plying the  amount  of  such  U.S.-connected  liabilities  by  one  or  more 
average  rates  of  interest  (Treas.  Reg.  sec.  1.882-5).  A  foreign  corpo- 
ration is  also  subject  to  a  branch  level  interest  tax,  which  amounts 
to  a  flat  30  percent  of  the  interest  deducted  by  the  foreign  corpora- 
tion in  computing  its  U.S.  effectively  connected  income  but  not 
paid  by  the  U.S.  trade  or  business. 

Information  reporting  and  maintenance 

Verification  of  deductible  expenses 

A  foreign  corporation  may  claim  the  benefit  of  deductions  and 
credits  only  if  it  files  or  causes  to  be  filed  with  the  Secretary  a  true 
and  accurate  return  in  the  manner  prescribed  in  subtitle  F  of  the 
Code,  which  return  includes  all  the  information  deemed  necessary 
by  the  Secretary  for  the  calculation  of  those  deductions  or  credits 
(sec.  882(c)(2)).  A  foreign  corporation  that  claims  deductions  from 
effectively  connected  gross  income  is  subject  to  certain  rules  for 
providing  information  with  respect  to  those  expenses.  Under  regu- 
lations, if  a  foreign  corporation  is  requested  to  do  so  by  the  IRS  dis- 
trict director,  it  must  furnish  information,  in  English  if  so  request- 
ed, sufficient  to  establish  that  the  corporation  is  entitled  to  the  de- 
ductions in  the  amounts  claimed.  The  information  must  be  submit- 
ted in  a  form  suitable  to  permit  verification  of  the  deductions 
claimed  (Tieas.  Reg.  sec.  1.882-4(c)(2)). 

Transactions  with  certain  related  persons 

Under  present  law,  any  foreign  corporation  that  conducts  a  trade 
or  business  in  the  United  States  and  that  is  25-percent  owned  by 
one  foreign  person  (in  terms  defined  by  the  Code,  a  "25-percent  for- 
eign-owned" corporation  that  is  also  a  "reporting  corporation") 
must  furnish  the  IRS  with  such  information  as  the  Secretary  may 
prescribe,  with  respect  to  taxable  years  beginning  after  July  10, 
1989,  regarding  transactions  carried  out  directly  or  indirectly  with 
certain  foreign  persons  treated  as  related  to  the  reporting  corpora- 
tion ("reportable  transactions")  (sec.  6038 A(a)).  A  related  person  for 
this  purpose  includes  a  25-percent  shareholder  as  well  as  any 
person  that  is  treated  as  related  within  the  meaning  of  sections 
267(b),  707(b)(1),  or  482.  Current  Treasury  regulations  require  the 
annual  filing  of  information  return  reporting  related-party  transac- 
tions.17 A  reporting  corporation  is  also  required  to  maintain  (or 
cause  another  person  to  maintain),  at  the  location,  in  the  manner, 
and  to  the  extent  prescribed  by  regulations,  any  records  deemed 
appropriate  to  determine  the  correct  tax  treatment  of  reportable 
transactions  with  respect  to  taxable  years  beginning  after  July  10, 
1989  (sec.  6038A(a)). 


17  Treas.  Reg.  sec.  1.6038A-1.  However,  the  regulation  has  yet  to  be  amended  to  reflect  the 
broader  definition  of  a  related  party  resulting  from  the  amendments  to  section  6038A  contained 
in  the  Omnibus  Budget  Reconciliation  Act  of  1989. 
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Sanctions  for  noncompliance 

If  a  foreign  corporation  fails  to  sufficiently  produce  the  informa- 
tion requested  by  the  IRS  for  purposes  of  verifying  its  deductions 
under  Treasury  Regulation  section  1.882-4(c)(2),  the  IRS  may  in  its 
discretion  disallow,  in  full  or  in  part,  any  of  the  deductions 
claimed. 18 

Failure  to  furnish  the  IRS  with  information  or  to  maintain 
records  with  respect  to  a  taxable  year  beginning  after  July  10,  1989 
as  required  under  section  6038A(a)  and  (b)  is  subject  to  a  monetary 
penalty  of  $10,000,  and  additional  penalties  are  imposed  if  the  fail- 
ure continues  more  than  90  days  after  the  IRS  notifies  the  taxpay- 
er of  the  failure  (sec.  6038A(d)).  The  additional  penalties  are 
$10,000  for  each  30-day  period  (or  fraction  thereof)  during  which 
the  failure  continues  following  the  90th  day  after  IRS  notification. 
An  exception  from  liability  for  the  monetary  penalty  exists  in  cases 
where  the  taxpayer  demonstrates  to  the  satisfaction  of  the  Secre- 
tary that  reasonable  cause  exists  for  the  failure  to  furnish  required 
information  or  maintain  required  records  (sec.  6038A(d)(3)). 

Prior  law 

The  information  reporting  and  related  requirements  described 
above  reflect  provisions  of  the  Omnibus  Budget  Reconciliation  Act 
of  1989  ("the  1989  Act")  amending  the  prior-law  provisions  of  Code 
section  6038 A.  The  1989  Act  amendments  apply  only  to  taxable 
years  beginning  after  July  10,  1989. 

The  information  reporting  and  related  requirements  applicable 
to  taxable  years  beginning  before  July  11,  1989  are  less  extensive 
than  those  described  above.  For  those  years,  the  requirement  to  file 
an  information  return  reporting  all  transactions  with  related  for- 
eign persons  only  applied  to  corporations  that  were  50-percent 
owned  by  a  foreign  person.  Relatedness  for  those  years  is  defined 
as  relatedness  only  within  the  meaning  of  sections  267(b),  707(b)(1), 
or  482.  Noncompliance  with  this  reporting  requirement  is  subject 
to  an  initial  penalty  of  $1,000,  plus  additional  $1,000  penalties  (up 
to  a  maximum  of  $24,000)  for  each  30-day  period  (beginning  90  days 
after  IRS  notification)  that  the  failure  remains  or  remained  out- 
standing. 

The  provisions  of  section  6038A  effective  for  those  years  do  not 
include  the  record-maintenance  requirement. 

Application  of  U.S.  legal  process  to  foreign  persons 

In  general 

The  statutory  scope  of  general  IRS  summons  authority  extends 
to  records  outside  the  United  States,19  and  to  persons  that  are  not 


18  An  equivalent  discretion  applies  under  section  482;  a  determination  by  the  Secretary  as  to 
that  allocation  or  apportionment  of  items  of  income  and  expense  among  commonly  controlled 
persons  which  clearly  reflects  income  or  prevents  the  evasion  of  taxes  must  be  sustained  absent 
a  showing  or  abuse  of  the  Commissioner  s  discretion.  Paccar,  Inc.  v.  Commissioner,  85  T.C.  754, 
787  (1985),  aff'd,  849  F.2d  393  (9th  Cir.  1988). 

19  E.g.,  First  National  City  Bank  v.  Internal  Revenue  Service,  271  F.2d  616  (2d  Cir.  1959),  cert, 
denied,  361  U.S.  948  (1960).  However,  judicial  enforceability  of  such  a  summons  depends  on  a 
variety  of  circumstances,  such  as  the  legality  under  foreign  law  of  requiring  the  production  of 
the  documents.  Id.  at  619-20.  In  a  case  where  a  U.S.  court  obtains  jurisdiction  over  a  corpora- 
Continued 
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themselves  subject  to  tax  in  the  United  States.  In  addition,  the 
Code  provides  that  in  order  to  avoid  the  consequences  of  the  non- 
compliance rule  (discussed  below)  with  respect  to  certain  reportable 
transactions  for  taxable  years  beginning  after  July  10,  1989,  each 
foreign  person  that  is  a  related  party  of  a  reporting  corporation  (as 
described  above)  must  agree  to  authorize  the  latter  to  act  as  its 
agent  in  connection  with  any  request  by  the  IRS  to  examine 
records  or  produce  testimony  related  to  any  reportable  transaction, 
solely  for  the  purpose  of  determining  the  tax  liability  of  the  report- 
ing corporation  (sec.  6038A(e)(l)).  Thus,  assuming  authorization  is 
given,  an  IRS  examination  request  or  summons  with  respect  to  re- 
lated-party transactions  involving  a  U.S.  taxpayer  (including  a  25- 
percent  foreign-owned  foreign  corporation  engaged  in  a  trade  or 
business  in  the  United  States)  can  be  served  on  related  foreign  per- 
sons through  those  U.S.  taxpayers. 

Sanctions  for  noncompliance 

Failure  of  a  related  party  to  designate  a  reporting  corporation  as 
its  agent  for  accepting  service  of  process  in  connection  with  report- 
able transactions  (as  discussed  above),  or,  under  certain  circum- 
stances, noncompliance  with  IRS  summonses  in  connection  with  re- 
portable transactions,  can  result  in  the  application  of  the  noncom- 
pliance rule  in  computing  tax  liability  with  respect  to  a  taxable 
year  beginning  after  July  10,  1989.  For  certain  payments  to  related 
parties  in  connection  with  reportable  transactions,  this  rule  per- 
mits the  IRS  to  allow  the  reporting  corporation  only  those  deduc- 
tions and  amounts  of  cost  of  goods  sold  as  shall  be  determined  by 
the  Secretary  in  the  Secretary's  sole  discretion,  based  on  any  infor- 
mation in  the  knowledge  or  possession  of  the  Secretary  or  on  any 
information  that  the  Secretary  may  obtain  through  testimony  or 
otherwise  (sec.  6038A(e)). 

Reasons  for  Change 

Introduction 

The  committee  believes  that  for  many  purposes,  a  foreign  corpo- 
ration doing  business  in  the  United  States  (for  example,  through  a 
U.S.  branch)  should  be  subject  to  tax  treatment  that  is  the  same  as, 
or  analogous  to,  the  tax  treatment  that  would  apply  to  a  foreign 
corporation  operating  in  the  United  States  through  a  U.S.  subsidi- 
ary. For  example,  a  U.S.  corporation  (or  a  foreign  corporation  en- 
gaged in  a  U.S.  business)  that  is  wholly  owned  by  a  widely-held  for- 
eign corporation  is  subject  to  the  section  6038A  provisions  with  re- 
spect to  transactions  with  parties  related  either  to  itself  or  to  the 
foreign  parent  corporation.  The  committee  believes  that  the  1989 
Act  significantly  enhanced  the  effect  of  those  provisions  on  compli- 
ance, and  the  committee  believes  that  a  U.S.  branch  of  a  widely- 
held  foreign  corporation  (including  a  foreign  corporation  none  of 


tion  by  virtue  of  the  location  of  a  branch  physically  located  within  the  court's  geographical 
sphere  of  influence,  another  relevant  circumstance  may  be  whether  any  individual  at  the 
branch  has  the  power  to  direct  employees  at  foreign  locations  to  provide  the  summoned  materi- 
al. Compare  Ings  v.  Ferguson,  282  F.2d  149,  152  (2d  Cir.  1960)  and  Cates  v.  LTV  Aerospace  Corp., 
480  F.2d  620  (5th  Cir.  1973),  with  Michelman  v.  Hanil  Bank,  Ltd.  (In  re  Jee),  104  Bankr.  289 
(Bankr.  CD.  Cal.  1989). 
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whose  shareholders  holds  25  percent  or  more  of  its  stock),  as  well 
as  any  other  foreign  corporation,  should  be  subject  to  those  same 
compliance  provisions  with  respect  to  transactions  with  parties  re- 
lated to  the  foreign  corporation. 

The  committee  further  believes  that  the  issues  arising  in  connec- 
tion with  related  party  transactions  of  a  25-percent  foreign-owned 
U.S.  corporation  are  analogous  to  those  arising  in  connection  with 
the  fundamental  tax  issues  arising  on  the  U.S.  tax  return  of  a  for- 
eign corporation:  namely,  which  of  the  items  of  gross  income  of  a 
foreign  corporation  are  effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States;  which  deductions  are  con- 
nected with  U.S.-effectively  connected  income;  and  the  underlying 
amounts  of  the  items  that  must  be  allocated  and  apportioned  be- 
tween the  United  States  trade  or  business  and  the  other  trades  or 
businesses  of  the  taxpayer.  Records  underlying  these  issues  can  be 
expected  to  be  located  abroad,  just  as  the  records  of  foreign  related 
parties  that  engage  in  reportable  transactions  with  25-percent  for- 
eign-owned U.S.  corporations  will  typically  be  located  abroad.  The 
1989  Act  amendments  to  section  6038 A  should  be  particularly  help- 
ful, in  the  committee's  view,  in  providing  IRS  access  to  books, 
records,  or  other  information  in  the  custody  of  a  foreign  person 
during  the  course  of  examining  the  related  party  transactions  of 
the  taxpayers  to  which  section  6038A  pertains.  However,  it  has 
come  to  the  committee's  attention  that  the  1989  Act  failed  to  fully 
address  the  problems  of  determining  the  tax  liability  of  foreign  cor- 
porations operating  trades  or  businesses  in  the  United  States,  and 
that  absent  additional  statutory  changes,  these  problems  may  con- 
tinue to  prevent  the  IRS  from  obtaining  in  a  timely  manner  infor- 
mation relevant  to  determining  the  U.S.  income  tax  liability  of 
those  branches.  The  committee  considers  it  appropriate  to  provide 
the  IRS  similar  tools  to  obtain  relevant  information  in  the  case  of 
foreign  corporations  operating  trades  or  business  in  the  United 
States  as  in  the  case  of  related  party  transactions  that  are  subject 
to  the  provisions  of  section  6038A. 

Computation  of  effectively  connected  taxable  income 

The  IRS  often  needs  to  obtain  foreign-based  documentation  or 
the  testimony  of  foreign-based  persons  in  order  to  properly  apply 
substantive  tax  rules  (e.g.,  section  482)  to  related  party  transactions 
on  the  U.S.  tax  return  of  a  25-percent  foreign-owned  U.S.  corpora- 
tion. The  committee  understands  that  the  IRS  also  often  needs 
such  documentation  or  testimony  in  order  to  properly  determine 
the  amount,  for  example,  of  executive  and  general  administrative 
expenses,  research  and  development  expenses,  interest,  or  other  ex- 
penses incurred  outside  the  United  States  for  the  purposes  of  the 
foreign  corporation  as  a  whole,  that  is  connected  with  U.S.-effec- 
tively connected  income  of  the  corporation.  The  committee  under- 
stands that  a  large  proportion  of  the  U.S.-effectively  connected 
income  of  all  foreign  persons  is  comprised  of  the  U.S.-effectively 
connected  income  of  foreign  banks,  and  that  the  largest  deduction 
of  these  taxpayers  is  the  deduction  for  interest,  which,  under  the 
applicable  substantive  tax  rules  {see  Treas.  Reg.  sec.  1.882-5),  must 
be  computed  on  the  basis  of  the  corporation's  worldwide  liabilities, 
interest  expense,  and  in  some  cases,  assets. 
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As  another  example,  foreign-based  documentation  or  the  testimo- 
ny of  foreign-based  persons  may  be  required  by  the  IRS  to  properly 
determine  the  location  of  assets  from  which  a  particular  item  of 
income  is  derived,  to  determine  the  location  of  the  activities  that 
contributed  to  the  realization  of  such  income,  or  to  determine  the 
location  of  the  trade  or  business  through  which  assets  or  income 
were  accounted  for  (see  sec.  864(c)(2)  through  (5)).  Such  documenta- 
tion or  testimony  also  may  be  required  by  the  IRS  to  properly  ex- 
amine a  foreign  corporation's  U.S.  tax  return  where  the  foreign 
corporation  claims  that  income  from  the  sale  of  personal  property 
is  foreign  source  income  not  subject  to  tax  because  an  office  or 
other  fixed  place  of  business  of  the  taxpayer  in  a  foreign  country 
materially  participated  in  the  sale  (see  Code  sees.  865(e)(2)(B)  and 
864(c)(4)(B)(iii)).  Generally,  in  any  case  where  documents  or  the  tes- 
timony of  persons  located  abroad  bear  on  U.S.-effectively  connected 
income,  or  relate  to  deductions  or  other  items  connected  with  that 
income,  the  IRS  needs  such  documentation  or  testimony  to  deter- 
mine the  amounts  of  those  items  that  are  includible  on  the  U.S. 
tax  return  of  the  foreign  corporation. 

Applicable  procedural  rules 

The  committee  is  concerned  that  present  law  governing  the  pro- 
cedures for  obtaining  access  to  those  foreign-based  documents  or 
testimony  of  foreign-based  persons  relevant  to  the  foregoing  sub- 
stantive tax  issues  is  not  adequate  to  ensure  access  in  a  timely  and 
effective  manner.  If  the  IRS  is  to  rely  on  information  reporting  and 
record  maintenance  in  such  a  case,  then  the  committee  believes 
that  the  penalty  for  failure  to  carry  out  those  reporting  and  main- 
tenance functions  should  be  no  less  substantial  than  those  applica- 
ble to  analogous  failures  of  25-percent  foreign-owned  U.S.  corpora- 
tions regarding  their  related  party  transactions.  Moreover,  where 
the  IRS  is  not  provided  with  adequate  data  to  properly  discharge 
its  examination  function,  even  after  issuance  of  an  administrative 
summons,  the  committee  believes  that  it  is  appropriate  (as  in  the 
analogous  case  of  a  25-percent  foreign-owned  corporation  regarding 
its  related  party  transactions)  to  permit  the  Secretary  to  draw  the 
conclusions  from  the  available  data  in  his  sole  discretion. 

The  committee  understands  that  a  foreign  corporation  doing 
business  in  the  United  States  will  be  subject  to  the  jurisdiction  of 
Federal  courts.  Thus,  in  seeking  enforcement  of  a  summons  issued 
to  such  a  corporation,  the  IRS  may  rely  upon  judicial  orders  (and 
associated  contempt  powers)  of  the  Federal  courts.  Nevertheless, 
the  committee  is  concerned  that  the  theoretical  existence  of  legal 
jurisdiction  does  not  necessarily  produce  meaningful  access  to  in- 
formation as  a  practical  matter. 

When  this  committee  reported  amendments  to  section  6038 A  in 
1989,  it  also  recognized  that  the  theoretical  existence  of  legal  juris- 
diction to  issue  a  summons  does  not  guarantee  the  practical  ability 
to  enforce  it  successfully.20  This  recognition  was  based,  in  part,  on 
the  results  of  United  States  v.  Toyota  Motor  Corp.21  In  Toyota,  the 


20  See  H.R.  Rep.  101-247,  101st  Cong.,  1st  Sess.  1297  (1990). 

21  561  F.  Supp.  354  (CD.  Cal.)  (memorandum  opinion),  569  F.  Supp.  1158  (CD.  Cal.  1983),  cited 
in  H.R.  Rep.  101-247,  supra,  at  1296. 
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court  ultimately  ruled  that  a  Japanese  parent  corporation  was  sub- 
ject to  the  jurisdiction  of  the  court  in  a  summons  enforcement 
action  because  of  its  ties  to  the  United  States.  However,  the  sum- 
mons could  not  be  enforced  with  respect  to  certain  concededly  rele- 
vant documents,  because  they  had  been  discarded  in  the  normal 
course  of  business  22 — a  course  of  business  presumably  normal  be- 
cause their  retention  was  no  longer  required  under  foreign  record- 
keeping standards.  Subsequent  to  enactment  of  the  1989  Act,  the 
committee  learned  of  similar  practical  impediments  to  meaningful 
IRS  access  to  documents  and  testimony  relevant  to  the  tax  liabil- 
ities of  foreign  corporations  on  their  U.S.  operations. 

First,  one  of  the  key  problems  presented  by  the  Toyota  case  may 
be  equally  present  in  the  case  of  the  branch  operation;  that  is,  if 
foreign  record  retention  practices  differ  from  U.S.  practices,  a  valid 
summons  for  documents  held  by  a  home  office  or  foreign  branch 
may  be  rendered  useless  to  the  IRS.  Accordingly,  it  is  necessary  to 
ensure  that  foreign-based  records  relevant  to  the  determination  of 
U.S.  tax  liability  remain  available  for  U.S.  tax  purposes  notwith- 
standing different  retention  practices  otherwise  applicable  in  the 
home  country  (or  other  countries  in  which  the  corporation  oper- 
ates). 

Second,  even  if  foreign-based  records  are  not  discarded,  the  prac- 
tical ability  of  Federal  courts  to  enforce  compliance  with  a  sum- 
mons may  be  limited  in  the  case  of  a  corporation  whose  responsible 
employees  are  located  outside  the  United  States.  In  general,  if  a 
corporation  fails  to  comply  with  a  Federal  court  order,  the  court 
may  seek  to  compel  compliance  by  holding  responsible  corporate  of- 
ficers or  employees  in  contempt.23  In  the  case  of  a  U.S.  corpora- 
tion, those  responsible  persons  will  typically  be  located  within  the 
United  States.  However,  in  the  case  of  a  U.S.  branch  of  a  foreign 
corporation,  the  responsible  officers  and  employees  will  generally 
be  located  outside  the  United  States,  and  thus  as  a  practical  matter 
beyond  the  contempt  powers  of  a  Federal  court.  While  a  court 
could  choose  to  hold  in  contempt  a  lower-ranked  employee  present 
in  the  United  States,  a  court  might  also  balk  at  doing  so,  where 
that  employee  is  acting  under  the  direction  of  senior  personnel. 
Moreover,  a  court  could  possibly  choose  not  to  enforce  the  sum- 
mons against  the  corporation,  on  the  same  grounds.24 

Third,  the  effect  of  contrary  provisions  of  foreign  law  is  highly 
uncertain.  Where  U.S.  and  foreign  requirements  conflict,  courts 
have  tended  to  engage  in  a  balancing  test,  weighing  the  interests  of 
the  two  sovereigns  in  the  observance  of  their  respective  laws.25 
Under  such  an  analysis,  it  is  conceivable  that  a  court  might  limit 


22  569  F.  Supp.  at  1161. 

23  E.g.,  United  States  v.  Rylander,  460  U.S.  752  (1983). 

24  Cf.  Ings  v.  Ferguson,  282  F.2d  at  152  ("There  may  be  a  serious  question  as  to  whether  the 
manager  of  a  New  York  Agency  would  have  the  power  to  direct  the  officers  of  a  Canadian  bank 
to  send  Canadian  branch  bank  records  out  of  the  country  in  violation  of  a  prohibitory  statute 
and  an  opinion  of  counsel  to  that  effect."). 

25  See  e.g.,  Societe  Internationale  pour  Participations  Industrielles  et  Commerciales  v.  Rogers, 
357  U.S.  197  (1958);  United  States  v.  Vetco,  Inc.,  691  F.2d  1281  (9th  Cir.),  cert,  denied,  454  U.S. 
1098  (1981);  United  States  v.  First  National  Bank  of  Chicago,  699  F.2d  341  (7th  Cir.  1983). 


325 


IRS  access  to  necessary  information  based  on  foreign  bank  secrecy 
or  similar  rules.26 

Fourth,  the  committee  believes  that  just  as  section  882(c)(2)  con- 
ditions the  allowance  to  a  foreign  corporation  of  ordinary  deduc- 
tions and  credits  on  full  compliance  with  applicable  filing  require- 
ments, it  is  appropriate  to  apply  no  less  stringent  sanctions  in 
cases  where  the  foreign  corporation  fails  to  comply  with  applicable 
requirements  to  support  the  correctness  of  the  amounts  shown  on 
the  return  in  the  course  of  examination. 

In  light  of  the  foregoing,  the  committee  beleives  that  the  IRS 
should  be  equipped  with  the  same  information  gathering  tools  and 
penalties  in  auditing  the  issues  relating  to  the  computation  of  ef- 
fectively connected  taxable  income  of  a  foreign  corporation,  as  it 
does  in  auditing  the  related  party  transactions  on  the  return  of  a 
25-percent  foreign-owned  corporation.  In  particular,  the  committee 
believes  that  provisions  of  section  6038 A,  as  enhanced  by  the  1989 
Act  amendments,  are  appropriate  to  apply  in  determining  the  U.S. 
effectively  connected  income  of  all  foreign  corporations. 

Explanation  of  Provision 

In  general 

The  bill  adds  new  section  6038C  to  the  Internal  Revenue  Code. 
The  new  provision  subjects  all  foreign  corporations  that  carry  on 
trades  or  businesses  in  the  United  States  to  information  reporting 
and  record  maintenance  rules  that  are  similar  to  the  present-law 
rules  contained  in  section  6038A  applicable  to  certain  25-percent 
foreign-owned  corporations.27  While  under  section  6038A  these 
rules  are  generally  applicable  only  to  furnishing  information, 
maintaining  records,  and  complying  with  summonses  pertaining  to 
related  party  transactions,  and  then  only  when  the  foreign  corpora- 
tion is  25-percent  foreign-owned,  under  new  section  6038C  these 
rules  apply  to  related  party  transactions  in  the  case  of  any  foreign 
corporation  with  a  U.S.  trade  or  business,  whether  or  not  the  for- 
eign corporation  is  25-percent  foreign-owned.  In  addition,  under 
new  section  6038C  these  rules  apply  to  information  records,  and 
summonses  regarding  such  other  information  as  the  Secretary  may 
prescribe  by  regulations  relating  to  any  item  not  directly  connected 
with  such  a  related  party  transaction.  Thus,  under  the  bill  the 
gathering  of  information  and  the  maintenance  of  records  relevant 
to  the  computation  of  taxable  income  effectively  connected  with 
that  U.S.  trade  or  business  are  subjected  to  information  reporting 
and  record  maintenance  rules  comparable  to  those  of  the  1989  Act 
that  apply  to  certain  related  party  transactions  only.28  Inasmuch 


26  See  e.g.,  First  National  City  Bank  v.  Internal  Revenue  Service,  271  F.2d  616  (2d  Cir.  1959), 
cert,  denied,  361  U.S.  948  (1960);  Laker  Airways  Ltd.  v.  Pan  American  World  Airways,  607  F. 
Supp.  324  (S.D.N. Y.  1985);  In  re  Equitable  Plan  Co.,  185  F.  Supp.  57  (S.D.N. Y.),  mod'd,  Ings  v. 
Ferguson,  282  F.2d  149  (2d  Cir.  1960). 

27  The  committee  intends  that  the  legislative  history  bearing  on  the  meaning  of  1989  Act 
amendments  to  section  6038A  generally  serve  as  guidance  to  the  meaning  of  section  6038C. 

28  As  a  technical  and  conforming  change,  the  bill  removes  foreign  corporations  engaged  in 
U.S.  trades  or  businesses  from  the  application  of  Code  section  6038A,  effective  with  the  effective 
date  of  new  section  6038C,  in  order  to  prevent  any  overlapping  application  of  the  provisions  of 
that  section  with  the  provisions  of  new  section  6038C. 
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as  the  purpose  of  the  bill  is  to  obtain  generally  equivalent  access  to 
relevant  information  irrespective  of  the  location  of  the  information, 
recognizing  the  unique  tax  administration  problems  presented 
where  the  location  of  the  information,  as  well  as  the  seat  of  man- 
agement (as  is  often  the  case  with  a  foreign  corporation),  is  outside 
the  United  States,  the  committee  believes  that  the  provision  does 
not  discriminate  against  foreign  corportions  in  violation  of  any 
treaties. 

Information  reporting  and  record  maintenance 

Under  the  bill,  a  foreign  corporation  that  is  engaged  in  a  U.S. 
trade  or  business  during  the  taxable  year  is  required  to  furnish  in- 
formation at  such  time  and  in  such  manner  as  the  Secretary  may 
prescribe  in  regulations.  This  information  includes  the  same  infor- 
mation as  is  required  to  be  furnished  by  25-percent  foreign  owned 
corporations  under  section  6038A(b)  with  respect  to  related-party 
transactions,  as  well  as  other  information  as  prescribed  by  the  Se- 
creatary  in  regulations  relating  to  any  other  item  related  to  the  de- 
termination of  the  foreign  corporation's  tax  liability.  For  example, 
it  is  anticipated  that  this  "other  information' '  may  include,  but  not 
be  limited  to,  information  regarding  the  allocation  and  apportion- 
ment of  deductible  expenses  (including  the  computation  of  the  de- 
ductible interest  expense)  to  the  U.S.  branch  of  a  foreign  corpora- 
tion. In  addition,  the  bill  requires  all  foreign  corporations  that 
carry  on  business  in  the  United  States  to  maintain  (or  cause  an- 
other to  so  maintain)  at  the  location,  in  the  manner,  and  to  the 
extent  prescribed  in  regulations  records  necessary  to  determine  the 
corporation's  tax  liability.  The  committee  generally  expects  that 
the  Secretary  will  use  this  authority  to  require  furnishing  of  infor- 
mation, and  maintenance  of  records,  bearing  on  the  allocation  of 
amounts  between  the  United  States  and  foreign  countries. 

The  bill  specifies  that  the  monetary  penalty  provisions  of 
present-law  section  6038A(d)  shall  apply  to  failures  to  furnish  infor- 
mation or  maintain  records  as  described  in  the  previous  paragraph. 
That  is,  if  a  foreign  corporation  engaged  in  a  U.S.  trade  or  business 
fails  to  furnish  information  required  by  the  Secretary  or  fails  to 
maintain  (or  cause  another  to  maintain)  the  records  specified  in 
regulations,  then  the  corporation  will  be  assessed  a  penalty  of 
$10,000  per  taxable  year  with  respect  to  which  a  failure  occurs. 
Moreover,  if  the  Secretary  notifies  a  foreign  corporation  of  such  a 
failure  and  the  failure  continues  for  more  than  90  days  after  the 
notification,  then  an  additional  $10,000  penalty  will  be  assessed  for 
each  30-day  period,  or  fraction  thereof,  during  which  the  failure 
continues  following  the  expiration  of  the  90-day  period.  Finally,  a 
reasonable  cause  exception  similar  to  the  present-law  section 
6038A(d)(3)  exception  applies. 

Enforcement  of  IRS  requests  for  information 

The  bills  provides  that  in  order  to  avoid  the  consequences  of  the 
noncompliance  rule  (discussed  below)  with  respect  to  transactions 
between  any  foreign  corporation  engaged  in  a  U.S.  trade  or  busi- 
ness and  a  foreign  person  related  to  that  corporation,  the  related 
foreign  person  must  agree  to  authorize  the  foreign  corporation  to 
act  as  its  limited  agent  in  the  United  States  solely  for  purposes  of 
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applying  Code  sections  7602,  7603,  and  7604  relating  to  any  request 
by  the  Secretary  to  examine  records  of  the  related  person  or 
produce  testimony  by  the  related  person  with  respect  to  any  such 
transaction,  or  with  respect  to  any  summons  issued  by  the  Secre- 
tary for  such  records  or  testimony.  The  bill  defines  a  related  person 
as  any  person  who  is  related  within  the  meaning  of  section  267(b) 
or  707(b)(1)  to  the  foreign  corporation  or  to  a  25-percent  foreign 
shareholder  of  the  corporation,  and  any  other  person  that  is  relat- 
ed to  the  corporation  under  the  rules  of  section  482.  The  bill  ex- 
pressly limits  the  agency  relationship  between  a  foreign  corpora- 
tion and  its  related  party  so  that  any  appearance  of  persons  or  pro- 
duction of  records  under  this  provision  will  not  subject  such  per- 
sons or  records  to  legal  process  for  any  purpose  other  than  deter- 
mining the  correct  U.S.  income  tax  treatment  of  transactions  be- 
tween the  foreign  corporation  and  the  related  party. 

The  noncompliance  rule  provided  under  the  bill  permits  the  Sec- 
retary to  determine,  in  his  sole  discretion,  the  treatment  of  the 
transaction  or  the  amount  and  treatment  of  any  such  item,  based 
on  any  information  in  the  knowledge  or  possession  of  the  Secretary 
or  on  any  information  that  the  Secretary  may  obtain  through  testi- 
mony or  otherwise.  This  rule  applies  in  cases  where  the  following 
three  conditions  are  met:  the  Secretary  issues  a  summons  to  a  for- 
eign corporation  to  produce  (either  directly  or  as  an  agent  for  a  re- 
lated foreign  person)  any  records  or  testimony  with  respect  to  any 
transaction  or  other  item  necessary  to  determine  the  corporation's 
proper  income  tax  liability;  the  summons  is  neither  quashed  in  a 
proceeding  begun  not  later  than  the  90th  day  after  issuance  of  the 
summons,  nor  determined  to  be  invalid  in  an  enforcement  proceed- 
ing; and  the  foreign  corporation  fails  to  substantially  comply  with 
the  summons  in  a  timely  manner  (and  has  been  informed  of  such 
noncompliance  in  the  form  of  a  notice  from  the  Secretary  sent  via 
certified  or  registered  mail).  This  sanction  for  noncompliance  ap- 
plies whether  or  not  the  Secretary  has  begun  a  judicial  proceeding 
for  enforcement  of  the  summons.  The  noncompliance  rule  applies  if 
the  foreign  corporation  fails  to  maintain  (or  cause  another  person 
to  maintain)  the  records  required  under  the  recordkeeping  provi- 
sions of  the  bill  and  due  to  such  failure,  a  summons  for  such  infor- 
mation is  quashed  under  a  proceeding  described  above  or  the  for- 
eign corporation  is  unable  to  provide  the  records  requested  in  a 
summons.  The  noncompliance  sanction  similarly  applies  to  a  case 
where  a  related  foreign  person  fails  to  authorize  the  foreign  corpo- 
ration to  act  as  its  agent  under  the  provisions  discussed  in  the  pre- 
ceding paragraph. 

Judicial  review 

To  ensure  that  the  noncompliance  rules  with  respect  to  a  sum- 
mons are  only  applied  when  the  summons  is  properly  issued  by  the 
IRS,  the  bill  permits  prompt  judicial  review  of  a  summons,  as  in 
the  case  of  a  summons  concerning  a  related  party  transaction  of  a 
25-percent  foreign-owned  U.S.  corporation.  The  bill  thus  permits 
persons  that  receive  a  summons  related  to  the  examination  of  a  re- 
portable transaction  to  petition  a  Federal  court  to  quash  the  sum- 
mons, not  later  than  the  90th  day  after  such  summons  is  mailed.  In 
the  event  that  the  recipient  does  not  file  such  a  petition  and  also 
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fails  to  comply  with  the  summons,  the  IRS  (as  under  present  law) 
may  bring  an  action  to  enforce  the  summons.  If  a  summons  in  con- 
nection with  an  IRS  examination  of  any  reportable  transaction  is 
subject  to  a  timely  petition  to  quash,  the  statute  of  limitations  on 
the  taxable  year(s)  at  issue  will  be  suspended  during  the  pendency 
of  the  judicial  action  to  quash  the  summons,  and  will  expire  not 
earlier  than  90  days  after  the  conclusion  of  such  action. 

In  order  to  establish  with  finality  the  validity  of  a  summons,  the 
obligations  imposed  on  the  recipient  by  the  summons,  and  the  ap- 
plicability of  sanctions  for  noncompliance  with  the  summons,  a  tax- 
payer may  file  a  timely  petition  to  quash  the  summons  or  defend 
an  IRS  action  to  enforce  the  summons.  Under  the  bill,  these  are  a 
taxpayer's  sole  methods  of  preventing  application  of  the  noncompli- 
ance rule  for  noncompliance  with  a  summons.  Therefore,  if  a  sum- 
mons is  not  quashed  (whether  because  a  petition  to  quash  was  un- 
successful, an  action  to  enforce  was  successful,  or  simply  because 
no  judicial  action  was  initiated),  the  noncompliance  rule  may  be 
applied  by  the  IRS  irrespective  of  any  collateral  or  subsequent  judi- 
cial opinion  (e.g.,  in  the  U.S.  Tax  Court)  concerning  the  validity  of 
the  summons. 

The  fact  that  compliance  with  the  summons  would  lead  to  the 
imposition  of  civil  or  criminal  penalties  on  the  reporting  corpora- 
tion (or  a  related  party)  under  any  foreign  law  will  not  constitute 
grounds  for  either  quashing  or  refusing  to  enforce  the  summons. 

Effective  Date 

The  bill  generally  applies  the  section  6038C  provisions  to  future 
acts  (and  failures  to  act)  without  regard  to  the  taxable  year  in- 
volved.29 

First,  the  bill  applies  the  section  6038C  provisions  to  any  require- 
ment to  furnish  information  under  section  6038C(a),  if  the  time  for 
furnishing  such  information  is  after  the  date  of  enactment  of  the 
bill,  without  regard  to  the  starting  date  of  the  taxable  year  to 
which  the  information  relates.  Under  the  bill,  therefore,  the  mone- 
tary penalty  applies  to  a  failure  to  furnish  information  that  occurs 
after  enactment  of  the  bill.  For  example,  if  Treasury  regulations 
under  section  6038C(a)(l)  and  (b)  require  taxpayers  to  provide  in- 
formation about  a  taxable  year,  and  the  time  for  providing  that  in- 
formation is  after  the  date  of  enactment  of  this  bill,  the  monetary 
penalty  for  failure  to  comply  with  those  requirements  will  be 
$10,000. 

Next,  the  bill  applies  the  section  6038C  provisions  to  any  require- 
ment under  section  6038C(a)  to  maintain  records  that  were  in  exist- 
ence at  any  time  on  or  after  March  20,  1990,  without  regard  to  the 
tax  year  involved.  Under  the  bill,  therefore,  the  $10,000  monetary 
penalty  applies  to  a  failure  to  maintain  records  (or  a  30-day  period 
of  continued  failure  after  lapse  of  the  90-day  period  following 
notice  of  the  failure),  as  well  as  to  furnish  information,  that  occurs 


29  The  bill  does  not  affect  the  application  of  section  6038 A  under  present  law  (as  amended  by 
the  1989  Act)  to  foreign  corporations  in  the  case  of  past  acts  (and  failures  to  act). 
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after  enactment  of  the  bill,  so  long  as  the  records  were  in  existence 
at  any  time  on  or  after  March  20,  1990. 30 

Under  the  bill  the  section  6038C  provisions  apply,  in  addition,  to 
any  requirement  to  authorize  a  corporation  to  act  as  a  limited 
agent  under  section  6038C(d)(l)  if  the  time  for  authorizing  such 
action  is  after  the  date  of  enactment  of  the  bill,  without  regard  to 
the  tax  year  involved.  The  bill  also  applies  the  section  6038C  provi- 
sions to  any  summons  issued  after  the  date  of  enactment  of  the 
bill,  without  regard  to  the  tax  year  involved.  Failure  to  designate 
an  agent  in  accordance  with  such  rules  as  the  Secretary  may  pre- 
scribe, or  failure  to  substantially  comply  with  a  summons  that  calls 
for  records  the  maintenance  of  which  is  required  under  section 
6038C  (a)  and  (b)  regulations,  may  therefore  result,  under  the  bill, 
in  computation  of  taxable  income  for  any  taxable  year  involved,  ap- 
plying to  the  transaction  or  item  involved  the  treatment  deter- 
mined by  the  Secretary  in  the  Secretary's  sole  discretion,  based  on 
any  information  in  the  knowledge  or  possession  of  the  Secretary  or 
on  any  information  that  the  Secretary  may  choose  to  obtain 
through  testimony  or  otherwise. 

In  the  case  of  a  taxable  year  not  subject  to  the  present  law  provi- 
sions of  section  6038A,  the  committee  does  not  intend  by  this  bill  to 
authorize  imposition  of  the  noncompliance  rule  for  a  failure  to 
produce  summoned  records  that  did  exist  prior  to  March  20,  1990, 
but  no  longer  existed  on  March  20,  1990,  where  those  records  are 
shown  to  have  been  discarded  in  the  ordinary  course  of  business 
prior  to  March  20,  1990.  The  committee  understands  that  this  bill 
generally  authorizes  the  Secretary  to  impose  sanctions  for  failures 
to  produce  records  necessarily  created  in  years  prior  to  the  advent 
of  the  record  maintenance  rules  of  either  present  law  section 
6038A(a)  or  new  section  6038C  as  contained  in  this  bill.  The  com- 
mittee also  is  aware  that  no  regulations  have  yet  been  issued  or 
proposed  that  would  set  forth  those  rules.  The  committee  further 
understands  that  failures  to  produce  records  may  be  the  result  of 
prior  acts  that  were  and  are  subject  to  existing  sanctions  under 
titles  18  or  26  of  the  U.S.  Code.  The  committee  does  not  intend  by 
this  bill  to  alter  the  Government's  ability  to  impose  such  sanctions. 
Moreover,  no  inference  is  intended  to  be  drawn  from  this  bill  with 
regard  to  what  requirements  or  sanctions  are  in  fact  applicable 
under  present  law  to  the  preservation  or  destruction  of  records 
prior  to  March  20,  1990.  However,  the  committee  does  not  intend  to 
permit  the  Secretary  to  penalize  taxpayers  under  the  noncompli- 


30  The  committee  is  aware  that  there  may  be  some  foreign  corporations,  engaged  in  a  U.S. 
trade  or  business,  that  for  taxable  years  beginning  prior  to  July  11,  1989  were  subject  to  section 
6038A(a)  information  reporting  requirements  under  section  6038A  as  it  existed  prior  to  the  1989 
Act,  and  to  the  accompanying  $1,000  monetary  penalties  applicable  to  failure  (and  certain  con- 
tinued failures)  to  provide  the  required  information.  If  any  such  corporation  is  subject  to  a  mon- 
etary penalty  for  each  relevant  30-day  period  (or  fraction  thereof)  of  continuation,  after  the  date 
of  enactment  of  this  bill,  of  an  original  failure  to  provide  information,  the  time  for  which  was 
prior  to  the  date  of  enactment  of  this  bill,  the  committee  intends  that  the  provisions  of  the  bill 
apply  to  each  30-day  period  beginning  after  date  of  enactment  during  which  the  failure  contin- 
ues. Thus,  a  failure  to  provide  information  required  under  the  section  6038A  (a)  and  (b)  regula- 
tions currently  applicable  to  taxable  years  beginning  before  July  11,  1989,  which  failure  contin- 
ues beyond  expiration  of  the  90-day  period  following  notice  by  the  Secretary  of  the  initial  fail- 
ure, will  be  subject  to  the  $10,000  penalty  for  each  30-day  period  or  fraction  thereof  that  begins 
after  date  of  enactment  of  the  bill  during  which  the  failure  continues.  By  contrast  the  $1,000 
penalty  under  current  law  would  have  applied  to  only  the  first  twenty-four  30-day  periods  of  the 
failure's  continuation. 


330 


ance  rule  of  section  6038C(d)  for  acts  with  respect  to  prior  years 
that  would  not  have  been  subject  to  penalty  at  the  time  they  were 
taken,  either  under  enacted  or  pending  legislation. 

f.  Studies  and  other  administrative  matters  (sec.  13316  of 
the  bill) 

Present  Law 

In  the  Tax  Reform  Act  of  1986,  Congress  stated  that  a  compre- 
hensive study  of  intercompany  pricing  rules  should  be  conducted 
by  the  Internal  Revenue  Service  and  that  careful  consideration 
should  be  given  to  whether  the  existing  regulations  could  be  modi- 
fied in  any  respect.  Such  a  study  was  issued  by  the  Treasury  and 
IRS  in  October  1988.  Changes  to  the  regulations  are  yet  to  be  pro- 
posed. In  addition,  in  the  Revenue  Reconciliation  Act  of  1989,  a  leg- 
islative intention  was  expressed  that  the  IRS  report  on  its  efforts  to 
audit  U.S.  taxpayers  that  are  subsidiaries  of  or  otherwise  related  to 
foreign  corporations.  It  was  intended  that  such  a  report  be  submit- 
ted to  Congress  within  five  years  after  the  1989  Act  amendments  to 
section  6038A  took  effect. 

Reasons  for  Change 

Certain  factual  issues,  and  certain  possible  administrative  or 
statutory  improvements  regarding  the  administration  of  related 
party  transfer  pricing  rules  using  the  arm's  length  standard  have 
been  brought  to  the  committee's  attention.  The  committee  believes 
these  matters  require  further  study  or  procedural  revision  by  the 
Treasury  Department  and  the  Internal  Revenue  Service. 

Explanation  of  Provision 

The  bill  provides  for  a  report  to  be  made  by  the  Secretary  of  the 
Treasury  or  his  delegate  regarding  the  effectiveness  of  the  compli- 
ance provisions  contained  in  this  part  of  the  bill  (described  above) 
in  increasing  compliance  with  Code  section  482,  the  use  of  ad- 
vanced determination  agreements  with  respect  to  section  482 
issues,  possible  additional  statutory  provisions  or  administrative 
changes  to  assist  the  IRS  in  increasing  compliance  with  section 
482,  and  coordination  of  the  administration  of  section  482  with  the 
administration  of  similar  provisions  of  foreign  tax  laws  and  of  do- 
mestic non-tax  laws. 

The  committee  expects  that  in  discussing  levels  of  compliance 
with  section  482,  the  IRS  will  report  on  the  amounts  of  section  482 
adjustments  (proposed  or  collected),  providing  separate  figures  for 
adjustments  in  so-called  "inbound"  cases  (generally,  those  involv- 
ing deductions  or  other  payments  going  to  foreign  persons)  and  ad- 
justments in  outbound  cases.  The  committee  intends  that  consider- 
ations of  changes  to  assist  IRS  in  increasing  compliance  with  sec- 
tion 482  include  in  particular  recommendations  for  affording  the 
Service  better  access  to,  and  more  effective  use  of,  data  on  compa- 
rable transactions  between  unrelated  parties,  including  parties  un- 
related to  the  taxpayer.  The  committee  also  expects  that  such  con- 
siderations may  incude  an  analysis  of  the  impact  that  the  Tax 
Court's  practices  concerning  discovery  have  on  compliance  with 
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section  482.  With  respect  to  coordination  of  section  482  administra- 
tion with  that  of  other  laws,  the  committee  expects  that  the  report 
will  describe  coordination  efforts  between  U.S.  and  foreign  tax 
agencies,  and  those  between  the  IRS  and  other  Federal  agencies 
that  administer  related,  non-tax  laws. 

The  committee  expects  that  in  connection  with  the  study  of  ad- 
ministrative changes  described  above,  the  IRS  will  modify  its  cur- 
rent regulations  with  respect  to  priorities  in  applying  the  various 
regulatory  methods  (e.g.,  comparable  uncontrolled  price  method, 
resale  price  method,  cost  plus  method)  for  determining  an  arm's 
length  price  for  tangible  property  transfers,  to  the  extent  such  pri- 
orities are  not  reasonably  justified.  In  addition,  the  committee  ex- 
pects that  the  IRS  will  modify  its  Forms  5471  and  5472  to  the 
extent  demed  appropriate  to  ensure  that  adequate  documentation 
or  other  information  regarding  the  taxpayer's  related  party  pricing 
policy  or  methods  are  provided  to  the  IRS  on  those  farms  or  can  be 
made  available  to  the  IRS  in  a  timely  manner. 

Effective  Date 

The  bill  provides  for  this  report,  along  with  such  recommenda- 
tions as  the  Secretary  may  deem  advisable,  to  be  submitted  to  the 
House  Committee  on  Ways  and  Means  and  the  Senate  Committee 
on  Finance  no  later  than  March  1,  1992. 

4.  Use  of  Excess  Pension  Plan  Assets  (sec.  13321-13323,  13325  and 
13326  of  the  bill,  and  sec.  4980  and  new  sec.  420  of  the  Code) 

Present  Law 

Under  present  law,  pension  plan  assets  generally  may  not  revert 
to  an  employer  prior  to  the  termination  of  the  plan  and  the  satis- 
faction of  all  plan  liabilities.  Certain  procedural  requirements  also 
must  be  met.  Any  assets  that  revert  to  the  employer  upon  such  ter- 
mination are  includible  in  the  gross  income  of  the  employer  and 
subject  to  a  15-percent  excise  tax  (sec.  4980). 

Subject  to  certain  limitations,  an  employer  may  under  present 
law  make  deductible  contributions  to  a  defined  benefit  pension 
plan  up  to  the  full  funding  limitation.  The  full  funding  limitation 
is  generally  defined  as  the  excess,  if  any,  of  (1)  the  lesser  of  (a)  the 
accrued  liability  under  the  plan  and  (b)  150  percent  of  the  plan's 
current  liability,  over  (2)  the  lesser  of  (a)  the  fair  market  value  of 
the  plan's  assets,  and  (b)  the  actuarial  value  of  the  plan's  assets. 

Under  present  law,  a  pension  plan  may  provide  medical  benefits 
to  retirees  through  a  section  401(h)  account  that  is  part  of  such 
plan.  The  assets  of  a  pension  plan  may  not  be  transferred  to  a  sec- 
tion 401(h)  account  without  disqualifying  the  pension  plan,  subject- 
ing the  amounts  transferred  to  income  tax  and  the  reversion  excise 
tax,  and  violating  title  I  of  the  Employee  Retirement  Income  Secu- 
rity Act  of  1974,  as  amended  (ERISA). 

Reasons  for  Change 

The  committee  believes  it  is  appropriate  to  provide  a  temporary 
rule  allowing  employers  to  transfer  assets  set  aside  for  pension 
benefits  to  a  section  401(h)  account  for  retiree  health  benefits  as 
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long  as  the  security  of  employees'  pension  benefits  is  not  thereby 
threatened. 

The  excise  tax  on  reversions  was  originally  enacted  because  the 
Congress  believed  that  it  was  appropriate  to  limit  the  tax  incen- 
tives available  to  an  employer  that  maintains  a  pension  plan.  Con- 
gress recognized  that  contributions  to  such  plans,  as  well  as  the 
earnings  on  such  contributions,  are  intended  to  provide  for  the  pen- 
sion benefits  of  plan  participants.  To  the  extent  that  amounts  in 
such  plans  are  not  used  the  pension  purposes,  Congress  believed 
that  the  tax  treatment  of  reversions,  should  recognize  that  the  tax 
on  earnings  on  pension  funds  is  deferred  and,  thus,  the  benefits  of 
this  treatment  should  be  recaptured.  In  many  cases,  a  15-percent 
excise  tax  is  not  sufficient  to  recaputre  that  tax  benefits  received. 
Therefore,  the  committee  believes  it  is  appropriate  to  increase  the 
excise  tax  to  better  approximate  the  tax  benefits  of  the  income  de- 
ferral. The  committe  also  believes  it  is  appropriate  to  structure  the 
excise  tax  to  provide  an  incentive  for  an  employer  terminating  a 
defined  benefit  plan  to  maintain  a  qualified  retirement  plan  follow- 
ing the  termination  or  to  provide  benefit  increases  to  plan  partici- 
pants before  terminating  the  plan. 

Explanation  of  Provisions 
Reversions  of  excess  pension  assets 

In  general 

Under  the  bill,  the  rate  of  the  reversion  excise  tax  is  either  50 
percent  or  20  perecent.  The  applicable  rate  depends,  in  part,  on  the 
actions  of  the  employer  in  connection  with  the  plan  termination. 
The  excise  tax  rate  is  50  percent  if  the  employer  (1)  does  not  estab- 
lish or  maintain  a  qualified  replacement  plan  following  the  plan 
termination,  or  (2)  provide  certain  pro-rate  benefit  increases  in  con- 
nection with  the  plan  termination.  If  the  employer  maintains  a 
qualified  replacement  plan  or  provides  certain  pro-rata  benefit  in- 
creases, the  reversion  excise  tax  rate  is  20  percent.  In  addition,  the 
excise  tax  is  20  percent  in  the  case  of  an  employer  who,  as  of  the 
plan  termination  date,  is  in  bankruptcy  liquidation  under  chapter 
7  of  title  11  of  the  United  States  Code  or  in  liquidation  under  simi- 
lar proceedings  under  State  law. 

Qualified  replacement  plan 

The  reversion  tax  is  20  percent  if  the  employer  establishes  a 
qualified  replacement  plan  in  connection  with  the  plan  termination 
or  maintains  a  qualified  replacement  plan  following  the  plan  ter- 
mination. A  qualified  replacement  plan  is  a  qualified  plan  main- 
tained by  the  employer  which  meets  (1)  a  participation  require- 
ment, (2)  an  asset  transfer  requirement,  and  (3)  in  the  case  of  a 
qualified  replacement  plan  that  is  a  defined  contribution  plan,  cer- 
tain allocation  requirements.  A  qualified  replacement  plan  can  be 
either  a  defined  contribution  plan  or  a  defined  benefit  pension 
plan.  The  Secretary  of  the  Treasury  may  provide  that  2  or  more 
plans  may  be  treated  as  1  plan  for  purposes  of  determining  wheth- 
er there  is  a  qualified  replacement  plan. 
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The  participation  requirement  is  satisfied  if  substantially  all  of 
the  active  participants  in  the  terminated  plan  who  are  employees 
of  the  employer  after  the  plan  termination  are  active  participants 
in  the  replacement  plan.  This  requirement  is  designed  to  ensure 
that  participants  who  were  accruing  benefits  under  the  terminat- 
ing plan  continue  to  earn  benefits  under  the  replacement  plan. 

The  asset  transfer  requirement  is  satisfied  if,  prior  to  any  em- 
ployer reversion,  assets  equal  to  30  percent  of  the  maximum  rever- 
sion that  could  be  received  are  transferred  directly  from  the  termi- 
nated plan  to  the  replacement  plan. 

The  amount  required  to  be  transferred  is  reduced  by  the  amount 
of  the  present  value  of  increases  in  participants'  (including  both 
active  and  nonactive  participants)  vested  accrued  benefits  that  are 
made  pursuant  to  a  plan  amendment  adopted  during  the  60-day 
period  ending  on  the  date  of  plan  termination  and  which  take 
effect  on  the  termination  date.  Any  such  increases  in  vested  bene- 
fits must,  or  course,  comply  with  the  normally  applicable  qualifica- 
tion requirements. 

In  the  case  of  a  replacement  plan  that  is  a  defined  contribution 
plan,  the  transferred  assets  (and  income  thereon)  are  required  to  be 
(1)  allocated  to  participants  and  beneficiaries  in  the  plan  year  in 
which  the  transfer  occurs,  or  (2)  credited  to  a  suspense  account  and 
allocated  from  that  account  no  less  rapidly  than  ratably  over  a 
period  not  to  exceed  7  years  (including  the  year  of  the  transfer). 
Income  credited  on  assets  in  the  suspense  account  is  to  be  allocated 
no  less  rapidly  than  ratably  over  the  remainder  of  the  7-year 
period. 

Transferred  assets  (and  income  thereon)  are  treated  as  annual 
additions  when  allocated  to  participant  accounts  for  purposes  of 
the  limits  on  contributions  and  benefits  (sec.  415).  The  7-year  allo- 
cation period  can  be  extended  only  to  the  extent  that  such  limits 
prevent  the  allocation  from  taking  place  during  such  period.  In  de- 
termining whether  such  limits  preclude  transferred  assets  from 
being  allocated,  it  is  intended  that  transferred  assets  are  treated  as 
the  first  annual  additions  allocated  to  participant  accounts  for  any 
year.  Amounts  that  cannot  be  allocated  during  such  period  due  to 
the  application  of  the  section  415  limits  on  contributions  and  bene- 
fits are  to  be  reallocated  to  other  plan  participants  at  the  end  of 
the  period.  If  all  remaining  amounts  cannot  be  allocated  due  to  ap- 
plication of  the  limits  on  contributions  and  benefits  such  amounts 
are  to  be  allocated  as  soon  as  possible  consistent  with  such  limits 
and  before  any  other  amounts  can  be  allocated. 

In  the  event  that  the  replacement  plan  terminates  before  the 
assets  in  the  suspense  account  have  been  allocated,  the  remaining 
amount  is  to  be  allocated  as  of  the  termination  date  to  participant 
accounts.  Any  amount  that  cannot  be  so  allocated  to  a  participant 
due  to  the  limitations  on  contributions  and  benefits  is  to  be  reallo- 
cated to  other  participants.  If  such  limits  preclude  the  allocation  of 
the  entire  amount  remaining  in  the  suspense  account,  then  the 
amount  that  cannot  be  allocated  is  treated  as  an  employer  rever- 
sion and  subject  to  the  reversion  excise  tax  and  includible  in  gross 
income.  Of  course,  in  the  case  of  a  newly  established  plan,  the 
present-law  permanence  requirement  may  in  some  circumstances 


334 


adversely  affect  the  qualified  status  of  the  plan  if  it  is  terminated 
before  the  end  of  the  7-year  period. 

Amounts  transferred  to  a  qualified  replacement  plan  are  not  in- 
cludible in  the  gross  income  of  the  employer  and  are  not  subject  to 
the  excise  tax  on  reversions.  The  employer  is  not  entitled  to  a  de- 
duction for  amounts  transferred  to  a  qualified  replacement  plan. 

The  following  example  illustrates  the  application  of  the  asset 
transfer  rule.  Assume  that  Employer  A  terminates  a  defined  bene- 
fit pension  plan  and  that,  after  satisfaction  of  all  plan  liabilities, 
the  remaining  assets  in  the  plan  are  $100x.  $30x  is  transferred  to  a 
defined  contribution  plan  of  the  employer  that  qualifies  as  a  quali- 
fied replacement  plan.  No  benefit  increases  are  provided  in  connec- 
tion with  the  plan  termination.  The  $30x  transferred  to  the  quali- 
fied replacement  plan  is  not  includible  in  the  gross  income  of  the 
employer  nor  subject  to  the  reversion  excise  tax.  The  employer  is 
liable  for  an  excise  tax  of  $14x  [.20  x  ($100x— $30x)],  and  $70x  is 
includible  in  the  gross  income  of  the  employer. 

Pro-rata  benefit  increases 

The  reversion  excise  tax  is  also  20  percent  if  the  employer  pro- 
vides certain  pro-rata  benefit  increases  to  plan  participants  (includ- 
ing both  active  and  nonactive  participants)  as  part  of  the  plan  ter- 
mination transaction.  Under  this  rule,  the  vested  accrued  benefits 
of  all  participants  under  the  terminating  plan  must  be  increased 
effective  as  of  the  termination  date  so  that  the  total  present  value 
of  increased  benefits  (determined  on  a  termination  basis)  is  at  least 
25  percent  of  the  maximum  employer  reversion  which  could  be  re- 
ceived. The  present  value  of  the  increase  in  the  nonforfeitable  ben- 
efit of  each  participant  is  to  be  equal  to  the  amount  which  bears 
the  same  ratio  to  the  total  present  value  of  benefit  increases  as  the 
participant's  nonforfeitable  accrued  benefit  bears  to  the  total  non- 
forfeitable accrued  benefits  under  the  terminated  plan.  In  no  event 
can  the  aggregate  increase  in  the  nonforfeitable  accrued  benefits  of 
nonactive  participants  as  of  the  termination  date  exceed  40  percent 
of  the  minimum  benefit  increase  possible  under  the  provision.  Ben- 
efit increases  that  would  exceed  this  40  percent  limitation  are  to  be 
allocated  among  the  active  plan  participants  on  a  pro-rata  basis. 

For  purposes  of  the  provision,  a  nonactive  participant  is  (1)  a  par- 
ticipant in  pay  status  as  of  the  termination  date,  (2)  a  beneficiary 
who  has  a  vested  benefit  under  the  terminated  plan  as  of  the  ter- 
mination date,  or  (3)  a  participant  who  has  a  vested  right  to  a  bene- 
fit under  the  plan  as  of  the  termination  date  and  who  separated 
from  service  before  the  period  beginning  3  years  before  the  termi- 
nation date  and  ending  on  the  date  of  final  distribution  of  plan 
assets. 

All  benefit  increases  and  allocations  of  transferred  assets  made 
in  accordance  with  the  provision  are  subject  to  the  limitations  on 
contributions  and  benefits  (sec.  415)  and  the  nondiscrimination 
rules  (sec.  401(a)(4)),  as  well  as  other  generally  applicable  qualifica- 
tion rules. 

Under  present  law,  the  limitations  on  contributions  and  benefits 
are  phased  in  over  10  years  of  plan  participation.  The  Secretary  of 
the  Treasury  has  the  authority  to  provide  that  this  rule  applies 
separately  with  respect  to  each  change  in  benefit  structure  of  a 
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plan.  The  Secretary  has  provided  that  this  rule  generally  applies  to 
all  changes  in  benefit  structures,  including  benefit  increases  on 
plan  termination  (I.R.S.  Notice  89-45).  The  bill  provides  that, 
except  as  provided  by  the  Secretary  of  the  Treasury  in  the  future, 
the  10-year  rule  does  not  apply  to  benefit  increases  pursuant  to  the 
provisions  of  the  bill,  if  the  benefit  increases  do  not  discriminate  in 
favor  of  highly  compensated  employees.  It  is  intended  that  the  Sec- 
retary may  apply  a  more  stringent  test  under  this  provision  than 
the  general  nondiscrimination  rule  (sec.  401(a)(4)). 

Fiduciary  duties 

The  bill  provides  that  certain  of  the  reversion  excise  tax  provi- 
sions create  specific  fiduciary  obligations  under  ERISA  if  an  em- 
ployer elects  to  establish  or  maintain  a  qualified  replacement  plan 
or  to  increase  benefits  pursuant  to  the  reversion  excise  tax  rules. 
These  specific  duties  are  in  addition  to  the  generally  applicable  fi- 
duciary obligations.  These  specific  duties  apply  only  if  the  employ- 
er elects  to  establish  or  maintain  a  qualified  replacement  plan  or 
provide  benefit  increases  under  the  excise  tax  rules;  the  employer 
may  elect  to  pay  the  50-percent  excise  tax. 

Under  the  bill,  if  the  employer  elects  to  establish  a  qualified  re- 
placement plan,  a  fiduciary  of  the  terminating  plan  is  required  to 
discharge  his  or  her  fiduciary  duties  under  titles  I  and  IV  of  ERISA 
in  accordance  with  the  asset  transfer  provisions  (with  respect  to 
transfer  of  assets  from  the  terminating  plan).  If  the  employer  elects 
to  increase  benefits  under  the  excise  tax  provisions,  the  fiduciary  of 
the  terminating  plan  is  required  to  discharge  his  or  her  fiduciary 
duties  in  accordance  with  the  benefit  increase  provisions  of  the 
excise  tax  rules.  Similarly,  a  fiduciary  of  a  qualified  replacement 
plan  is  required  to  discharge  his  or  her  fiduciary  duties  under  titles 
I  and  IV  of  ERISA  in  accordance  with  the  participation  require- 
ment, the  transfer  provision  with  respect  to  receipt  of  assets  from 
the  termininating  plan,  and  the  allocation  requirements  with  re- 
spect to  participants  in  the  qualified  replacement  plan.  These 
duties  relate  to  the  excise  tax  provisions  as  in  effect  on  January  1, 
1991. 

The  bill  also  amends  title  IV  of  ERISA  to  provide  that  the  ability 
of  the  employer  to  obtain  residual  assets  is  subject  to  the  fiduciary 
requirements  described  above  and  the  excise  tax  provisions. 

Transfer  of  excess  pension  plan  assets  to  retiree  health  accounts 

In  general 

Under  the  bill,  qualified  transfers  of  excess  assets  are  permitted 
from  the  pension  assets  in  a  defined  benefit  pension  plan  (other 
than  a  multiemployer  plan)  to  the  section  401(h)  account  that  is  a 
part  of  such  plan.  The  assets  transferred  are  not  includible  in  the 
gross  income  of  the  employer  and  are  not  subject  to  the  excise  tax 
on  reversions.  The  defined  benefit  pension  plan  does  not  fail  to  sat- 
isfy the  qualification  requirements  (sec.  401(a))  solely  on  account  of 
the  transfer  and  does  not  violate  the  present-law  requirement  that 
medical  benefits  under  a  section  401(h)  account  be  subordinate  to 
the  retirement  benefits  under  the  plan.  In  addition,  the  transfer  is 
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not  a  prohibited  transaction  and  does  not  violate  other  specific  fi- 
duciary requirements  of  title  I  of  ERISA. 

In  order  to  qualify  for  the  treatment  described  above  (i.e.,  to  be  a 
qualified  transfer):  (1)  except  with  respect  to  a  special  rule  for  1990 
expenses,  a  transfer  of  assets  to  a  section  401(h)  account  may  be 
made  only  once  in  any  taxable  year  of  the  employer  and  may  be 
made  only  in  taxable  years  beginning  after  December  31,  1990,  and 
before  January  1,  1996;  (2)  the  transferred  assets  (and  income 
thereon)  are  required  to  be  used  to  pay  certain  retiree  health  bene- 
fit liabilities;  (3)  certain  vesting  requirements  must  be  satisfied;  (4) 
certain  minimum  benefit  requirements  must  be  satisfied;  and  (5) 
the  amount  transferred  cannot  exceed  certain  limits.  Notice  of  the 
transfer  must  also  be  provided. 

The  special  rule  for  1990  provides  that  a  transfer  is  treated  as  a 
qualified  transfer  if  the  transfer  (1)  is  made  with  respect  to  current 
retiree  health  liabilities  for  the  employer's  first  taxable  yar  begin- 
ning after  December  31,  1989,  (2)  is  made  before  the  earlier  of  (a) 
the  due  date  (including  extensions)  of  the  employer's  tax  return  for 
such  taxable  year  or  (b)  the  date  the  return  is  filed,  and  (3)  does 
not  exceed  the  employer's  expenditures  for  current  retiree  health 
liabilities  for  such  taxable  year.  The  employer  may  make  2  qualfi- 
fied  transfers  in  the  1991  taxable  year  if  one  of  the  transfers  is  for 
1990  expenses.  If  an  employer  transfers  assets  for  1990  expenses, 
then  additional  vesting  requirements  apply.  The  employer's  other- 
wise allowable  deductions  for  the  1990  taxable  year  are  reduced  by 
the  amount  of  the  qualified  transfer  made  to  reimburse  1990  ex- 
penses. 

Use  of  transferred  assets 

Assets  transferred  in  a  qualified  transfer  (and  any  income  there- 
on) are  required  to  be  used  to  pay  qualified  current  retiree  health 
liabilities  (either  directly  or  through  reimbursement)  for  the  tax- 
able year  of  the  transfer.  In  general,  qualified  current  retiree 
health  liabilities  are  defined  as  the  amount  of  retiree  health  bene- 
fits (including  administrative  expenses)  which  would  have  been  de- 
ductible by  the  employer  with  respect  to  applicable  health  benefits 
provided  during  the  taxable  year,  determined  as  if  the  benefits 
were  provided  directly  by  an  employer  on  a  cash  accounting  basis. 
Transferred  amounts  are  generally  required  to  benefit  all  partici- 
pants in  the  pension  plan  who  are  entitled  upon  retirement  to  re- 
ceive retiree  medical  benefits  (other  than  key  employees)  through 
the  section  401(h)  account.  Retiree  health  benefits  of  key  employees 
(sec.  416(i)(D)  may  not  be  paid  (directly  or  indirectly)  out  of  trans- 
ferred assets. 

Amounts  not  used  to  pay  qualified  retire  health  liabilities  for  the 
taxable  year  of  the  transfer  are  to  be  returned  at  the  end  of  the 
taxable  year  to  the  general  assets  of  the  plan.  Amounts  so  trans- 
ferred are  not  includible  in  the  gross  income  of  the  employer,  but 
are  subject  to  the  20-percent  excise  tax  on  reversions.  The  50-per- 
cent reversion  tax  does  not  apply. 

Vesting  requirements 

In  order  for  the  transfer  to  be  qualified,  accrued  retirement  bene- 
fits under  the  pension  plan  must  be  nonforfeitable  as  if  the  plan 
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terminated  on  the  date  of  transfer.  In  addition,  the  benefits  of  plan 
participants  who  separated  from  service  before  the  transfer  but 
during  the  one-year  period  preceding  the  transfer  also  must  be 
nonforfeitable  as  if  the  plan  terminated  immediately  before  the 
separation  from  service. 

In  the  case  of  a  transfer  pursuant  to  the  special  rule  for  1990,  the 
vesting  requirement  is  satisfied  if,  with  respect  to  any  participant 
who  separated  from  service  during  the  1990  taxable  year,  the  par- 
ticipant's vested  benefits  are  recomputed  as  if  the  plan  had  termi- 
nated immediately  before  the  participant's  separation  from  service. 

Minimum  cost  requirement 

An  employer  that  makes  a  transfer  to  a  section  401(h)  account 
under  the  proposal  is  to  maintain  employer-provided  retiree  health 
expenditures  for  covered  retirees  at  a  minimum  dollar  level  for  the 
taxable  year  of  the  transfer  and  the  following  4  taxable  years.  The 
minimum  level  is  equal  to  the  higher  of  the  applicable  employer 
cost  for  each  of  the  2  taxable  years  preceding  the  year  of  the  trans- 
fer. If  a  taxable  year  is  in  2  or  more  overlapping  minimum  cost  pe- 
riods, the  requirement  is  to  be  applied  by  taking  into  account  the 
highest  applicable  cost. 

The  applicable  employer  cost  for  a  year  is  generally  determined 
by  dividing  (1)  the  qualified  current  retiree  health  liabilities  for  the 
year,  by  (2)  the  number  of  individuals  who  (immediately  before  the 
transfer  or,  if  there  was  no  transfer,  as  of  the  end  of  the  taxable 
year)  were  entitled  to  pension  benefits  under  the  plan  and  retiree 
health  benefits.  For  this  purpose  qualified  current  retiree  health  li- 
abilities are  determined  without  reduction  for  liabilities  previously 
funded.  Each  health  plan  or  arrangement  under  which  applicable 
health  benefits  are  provided  are  required  to  contain  the  minimum 
cost  requirement.  An  employer  is  permitted  to  apply  the  minimum 
cost  requirement  under  the  bill  separately  with  respect  to  those 
covered  retirees  who  are  eligible  for  medicare  and  those  that  are 
not. 

The  minimum  cost  requirement  is  illustrated  by  the  following  ex- 
amples. 

Example  1. — Assume  Employer  A  maintains  a  defined  benefit 
pension  plan  that  contains  a  section  401(h)  account,  and  the  em- 
ployer makes  a  qualified  transfer  to  the  401(h)  account  in  taxable 
year  1991.  In  taxable  years  1989  and  1990,  qualified  current  retiree 
health  liabilities  (determined  as  described  above)  were  $200,000  and 
$250,000,  respectively.  In  such  years,  the  number  of  pension  plan 
participants  entitled  to  receive  retiree  health  benefits  was  200. 

The  applicable  employer  cost  is  $1,000  ($200,000  divided  by  200) 
for  the  1989  taxable  year  and  is  $1,250  ($250,000  divided  by  200)  for 
1990.  Thus,  the  minimum  employer  cost  of  health  benefits  that 
must  be  provided  to  covered  retirees  is  $1,250,  for  taxable  years 
1991  through  1995  (if  no  further  transfers  occur). 

Example  2. — Same  as  Example  1,  except  that  the  applicable  cost 
for  the  1991  taxable  year  is  $1,500  and  the  employer  makes  a  quali- 
fied transfer  in  1992.  The  minimum  benefit  requirement  for  tax- 
able years  1992  through  1996  is  therefore  $1,500  (unless  further 
transfers  occur  that  result  in  a  higher  applicable  cost). 
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Limits  on  amounts  transferable 

The  maximum  amount  of  excess  assets  that  may  be  transferred 
in  a  taxable  year  cannot  exceed  the  amount  reasonably  estimated 
to  be  the  amount  the  employer  will  pay  out  of  the  section  401(h) 
account  during  the  taxable  year  for  qualified  current  retiree  health 
liabilities.  In  determining  the  amount  that  may  be  transferred,  the 
employer  is  to  consider  earnings  that  will  be  attributable  to  such 
assets  subsequent  to  the  transfer. 

The  amount  of  qualified  current  retiree  health  liabilities  is  gen- 
erally reduced  to  the  extent  that  the  employer  has  previously  made 
a  contribution  to  a  section  401(h)  account  or  a  welfare  benefit  fund 
(e.g.,  voluntary  employees'  beneficiary  association  (VEBA))  relating 
to  the  same  liabilities.  The  portion  of  existing  reserves  in  a  welfare 
benefits  fund  that  relate  to  qualified  current  retiree  health  liabil- 
ities is  determined  on  a  pro-rata  basis. 

The  retired  employees  who  may  be  taken  into  account  in  calcu- 
lating qualified  current  retiree  health  liabilities  are  limited  to 
those  who  are  eligible  for  retirement  benefits  under  the  defined 
benefit  pension  plan  containing  the  separate  account  and  eligible 
for  retiree  health  benefits  (other  than  key  employees). 

Definition  of  excess  assets 

Under  the  proposal,  excess  assets  are  defined  to  be  the  excess  of 
the  value  of  plan  assets  (calculated  as  under  the  full  funding  limi- 
tation) over  the  greater  of  (1)  the  lesser  of  (a)  150  percent  of  current 
liability  or  (b)  the  accrued  liability  under  the  plan,  or  (2)  125  per- 
cent of  current  liability.  Thus,  for  example,  in  the  case  of  a  plan 
subject  to  the  accrued  liability  full  funding  limitation,  the  value  of 
assets  remaining  in  the  pension  plan  following  a  transfer  must  be 
at  least  the  greater  of  the  plan's  accrued  liability  and  125  percent 
of  current  liability.  The  calculation  of  excess  assets  is  generally 
made  as  of  the  most  recent  valuation  date  preceding  the  transfer. 
However,  if  the  fiduciary  knows  or  has  reason  to  know  that  use  of 
the  most  recent  plan  valuation  date  will  not  accurately  reflect  any 
increased  liabilities  the  plan  may  experience  during  the  year  (e.g., 
if  benefit  increases  will  take  effect  or  early  retirement  incentives 
may  be  offered)  a  transfer  based  on  the  most  recent  plan  valuation 
date  may  not  be  consistent  with  the  fiduciary  duties  of  title  I  of 
ERISA. 

Other  limitations 

The  employer  is  not  entitled  to  a  deduction  when  amounts  are 
transferred  into  the  section  401(h)  account  or  when  such  amounts 
(or  income  on  such  amounts)  are  used  to  pay  retiree  health  bene- 
fits. No  deduction  or  contribution  is  allowed  the  employer  for  the 
provision  of  retiree  health  benefits  (whether  directly,  through  a 
401(h)  account,  or  a  welfare  benefit  fund)  except  to  the  extent  that 
the  total  of  such  payments  for  qualified  current  retiree  health  li- 
abilities exceed  the  amount  transferred  to  the  section  401(h)  ac- 
count (including  any  income  thereon).  An  employer  may  not  make 
after  December  31,  1990,  any  contributions  to  a  health  benefits  ac- 
count or  a  welfare  benefit  fund  with  respect  to  qualified  current  re- 
tiree health  liabilities  for  which  transferred  assets  (and  income 


339 


thereon)  are  required  to  be  used  under  the  proposal  until  after 
such  assets  (and  income)  have  been  totally  expended  from  the  ac- 
count. 

Assets  transferred  after  the  valuation  date  for  the  plan  year  (and 
income  thereon)  are  required  to  be  treated,  for  purposes  of  the  full 
funding  limitation,  as  plan  assets  as  of  the  valuation  date  for  the 
next  year.  The  transfer  is  to  be  treated  as  a  net  experience  loss  for 
funding  purposes,  except  that  the  amortization  period  is  10  years 
rather  than  5  years. 

Fiduciary  rules 

A  transfer  made  in  accordance  with  the  provision  is  not  a  viola- 
tion of  the  fiduciary  duties  under  ERISA. 

Notice 

The  bill  amends  title  I  of  ERISA  to  require  that  notice  of  a  pro- 
posed transfer  be  provided  to  the  Secretary  of  Treasury,  the  Secre- 
tary of  Labor,  plan  participants,  and  employee  representatives  (if 
any)  at  least  60  days  prior  to  the  transfer. 

Effective  Date 

The  provision  permitting  the  transfer  of  excess  pension  assets  to 
pay  current  retiree  health  benefits  is  effective  for  transfers  occur- 
ring in  taxable  years  beginning  after  December  31,  1990,  and 
before  January  1,  1996. 

The  provisions  relating  to  reversions  apply  to  reversions  occur- 
ring after  September  30,  1990,  other  than  (1)  in  the  case  of  plans 
subject  to  title  IV  of  ERISA,  reversions  pursuant  to  a  termination, 
notice  of  which  was  provided  under  such  title  to  participants  (or  if 
no  participants,  the  Pension  Benefit  Guaranty  Corporation)  on  or 
before  such  date,  and  (2)  in  the  case  of  plans  not  subject  to  title  IV 
of  ERISA,  but  subject  to  title  I,  a  notice  of  intent  to  reduce  future 
benefit  accruals  was  provided  to  plan  participants  on  or  before 
such  date. 

5.  Certain  Corporate  Tax  Provisions 

a.  Impose  corporate  tax  on  divisive  transactions  in  connec- 
tion with  certain  changes  of  ownership  (sec.  13331  of 
the  bill  and  sec.  355  of  the  Code) 

Present  Law 

Tax-free  divisive  transactions  in  general 

A  corporation  generally  must  recognize  gain  on  the  sale  or  distri- 
bution of  appreciated  property,  including  stock  of  a  subsidiary. 
However,  distributions  of  subsidiary  stock  in  divisive  transactions 
governed  by  section  355  are  tax-free  to  both  the  distributing  corpo- 
ration and  to  the  shareholders  who  receive  the  stock  distributed. 

A  distribution  generally  is  tax-free  under  section  355  if,  among 
other  requirements,  the  following  principal  requirements  are  met: 
(1)  the  transaction  is  not  used  as  a  device  for  the  distribution  of 
earnings  and  profits;  (2)  the  distributing  corporation  and  the  con- 
trolled corporation  each  are  engaged  immediately  after  the  distri- 
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bution  in  the  active  conduct  of  a  trade  or  business,  and  meet  cer- 
tain 5-year  requirements  regarding  the  active  conduct  of  the  busi- 
ness before  the  transaction;  (3)  all  of  the  controlled  corporation's 
stock  is  distributed,  or  at  least  80  percent  is  distributed  and  the  re- 
tention of  the  balance  does  not  have  as  a  principal  purpose  the 
avoidance  of  Federal  income  tax;  (4)  the  transaction  satisfies  a  cor- 
porate business  purpose  requirement;  and  (5)  the  shareholders  have 
continuity  of  proprietary  interest  after  the  transaction. 

If  the  applicable  requirements  are  met,  a  corporation  with  one  or 
more  subsidiaries  or  divisions,  each  conducting  active  businesses, 
generally  may  distribute  any  or  all  of  them  as  separate  corpora- 
tions to  its  shareholders  under  section  355  without  recognizing  cor- 
porate-level gain  on  the  appreciation  in  the  value  (if  any)  of  the 
subsidiaries  or  divisions  incorporated  for  this  purpose.  The  distribu- 
tion is  not  required  to  be  pro-rata  to  all  shareholders;  the  distribu- 
tee shareholders  in  a  non-pro-rata  distribution  normally  surrender 
stock  of  the  distributing  corporation  equal  in  value  to  the  stock 
they  receive  in  the  distribution. 

The  distributee  shareholders  apportion  their  basis  in  the  stock  of 
the  distributing  corporation  that  they  held  prior  to  the  distribution 
between  the  new  subsidiary  stock  received  and  any  stock  of  the  dis- 
tributing corporation  that  they  retain.  As  a  result,  subject  to  the 
continuity  of  proprietary  interest  requirement,  a  shareholder  that 
has  recently  acquired  stock  of  the  distributing  corporation  may 
obtain  a  basis  in  the  stock  of  any  subsidiary  distributed  in  a  section 
355  transaction  that  is  significantly  in  excess  of  the  distributing 
corporation's  basis  in  such  stock. 

Present  law  imposes  a  5-year  holding  period  requirement  for  any 
corporate  distributee  that  has  acquired  80  percent  of  the  stock  of  a 
corporation  ("target"),  unless  the  stock  was  acquired  solely  in  non- 
taxable transactions.  If  the  5-year  holding  period  is  not  met,  distri- 
butions of  lower-tier  subsidiaries  by  the  target  corporation  will  not 
be  tax-free  under  section  355. 31 

The  five-year  holding  period  rule  does  not  apply,  however,  so 
long  as  the  purchaser  is  not  a  corporation,  or  the  purchaser  ac- 
quired less  than  80  percent  of  the  distributing  corporation's  stock. 
It  is  unclear  what  circumstances  will  cause  the  transaction  to  be 
treated  as  if  the  purchaser  of  the  stock  had  purchased  the  subsidi- 
ary directly  in  a  taxable  transaction.32 

Reasons  for  Change 

The  committee  is  concerned  that  some  corporate  taxpayers  may 
attempt,  under  present-law  rules  governing  divisive  transactions,  to 


31  Congress  enacted  this  provision  in  1987  in  connection  with  a  provision  explicitly  denying 
the  use  of  the  consolidated  return  regulations  by  certain  80-percent  corporate  acquirors  to 
obtain  a  fair  market  value  basis  for  subsequent  "bust-up"  dispositions  of  target  subsidiaries  (so- 
called  "mirror  transactions"). 

32  In  certain  situations,  it  has  been  held  that  a  shareholder  who  recently  purchased  stock  may 
not  be  treated  as  an  historic  shareholder  in  a  tax-free  reorganization,  but  rather  as  a  purchaser 
in  a  taxable  transaction.  See,  e.g.,  Yoc  Heating  v.  Commissioner,  61  T.C.  168  (1973).  On  the  other 
hand,  in  another  context  (under  the  pre-1986  Act  rule  permitting  certain  nonliquidating  distri- 
butions to  be  tax-free  to  the  distributing  corporation),  it  has  been  held  that  step  transaction  con- 
cepts need  not  always  apply  to  cause  a  distribution  of  a  subsidiary  to  a  new  stockholder,  in  ex- 
change for  his  recently  purchased  stock,  to  be  treated  as  a  taxable  sale  of  the  subsidiary  by  the 
corporation  to  that  new  stockholder.  Esmark,  Inc.  v.  Commissioner,  90  T.C.  171  (1988),  aff  d  per 
curiam,  886  F.2d  1318  (7th  Cir.  1989). 
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dispose  of  subsidiaries  in  transactions  that  resemble  sales,  or  to 
obtain  a  fair  market  value  stepped-up  basis  for  any  future  disposi- 
tions, without  incurring  corporate-level  tax.  The  avoidance  of  cor- 
porate level  tax  is  inconsistent  with  the  repeal  of  the  General  Utili- 
ties doctrine  as  part  of  the  Tax  Reform  Act  of  1986. 3  3 

Under  the  present-law  rules,  individual  purchasers,  or  corporate 
purchasers  of  less  than  80  percent,  of  the  stock  of  a  parent  corpora- 
tion may  attempt  to  utilize  section  355  to  acquire  a  subsidiary  (or  a 
division  incorporated  for  this  purpose)  from  the  parent  without  the 
parent  incurring  any  corporate-level  tax.  The  purchaser  may  ac- 
quire stock  of  the  parent  equal  in  value  to  the  value  of  the  desired 
subsidiary  or  division,  and  later  surrender  that  stock  for  stock  of 
the  subsidiary,  in  a  transaction  intended  to  qualify  as  a  non-pro- 
rata  tax-free  divisive  transaction.  Alternatively,  the  transaction 
might  be  structured  as  a  surrender  of  the  parent  stock  by  all  share- 
holders other  than  the  acquiror,  in  exchange  for  a  distribution  (in- 
tended to  be  tax-free)  of  all  subsidiaries  or  activities  other  than 
those  the  acquiror  desires. 

In  addition,  a  non-corporate  purchaser,  or  a  corporate  purchaser 
of  less  than  80  percent  of  the  stock  of  another  corporation,  may  at- 
tempt to  utilize  section  355  to  obtain  a  stepped  up  fair  market 
value  basis  in  a  subsidiary  of  an  acquired  corporation,  enabling  a 
subsequent  disposition  of  that  subsidiary  without  a  corporate-level 
tax.34 

The  provisions  for  tax-free  divisive  transactions  under  section 
355  were  a  limited  exception  to  the  repeal  of  the  General  Utilities 
doctrine,  intended  to  permit  historic  shareholders  to  continue  to 
carry  on  their  historic  corporate  businesses  in  separate  corpora- 
tions. The  committee  believes  that  the  benefit  of  tax-free  treatment 
should  not  apply  where  the  divisive  transaction,  combined  with  a 
stock  purchase  resulting  in  a  change  of  ownership,  in  effect  results 
in  the  disposition  of  a  significant  part  of  the  historic  shareholders' 
interests  in  one  or  more  of  the  divided  corporations. 

The  present-law  provisions  granting  tax-free  treatment  at  the 
corporate  level  are  particularly  troublesome  because  they  may 
offer  taxpayers  an  opportunity  to  avoid  the  general  rule  that  corpo- 
rate-level gain  is  recognized  when  an  asset  (including  stock  of  a 
subsidiary)  is  disposed  of.  The  committee  is  especially  concerned 
about  the  possibility  for  the  distributing  corporation  to  avoid  corpo- 
rate-level tax  on  the  transfer  of  a  subsidiary.  Therefore,  although 
the  provision  does  not  affect  shareholder  treatment  if  section  355  is 
otherwise  available,  it  does  impose  tax  at  the  corporate  level,  in 


33  The  Tax  Reform  Act  of  1986  (the  "1986  Act")  extended  the  rule  requiring  corporate  recogni- 
tion of  gain  on  distributions  or  sales  of  appreciated  property  to  liquidating  and  nonliquidating 
distributions  to  the  extent  they  had  not  been  taxed  under  prior  law,  thus  repealing  the  so-called 
General  Utilities  doctrine  {see  General  Utilities  &  Operating  Co.  v.  Helvering,  296  U.S.  200 
(1935)).  Although  the  1986  Act  retained  certain  exceptions  to  the  rule  in  the  case  of  limited  cor- 
porate restructurings,  it  also  granted  the  Treasury  Department  regulatory  authority  to  prevent 
the  avoidance  of  the  purposes  of  the  rules  taxing  corporate  sales  or  distributions  of  appreciated 
property  through  any  provision  of  law  or  regulations  (including  section  355).  The  Treasury  De- 
partment has  issued  certain  regulations  exercising  this  authority  in  connection  with  certain  as- 
pects of  the  consolidated  return  regulations.  To  date,  however,  no  regulations  have  been  issued 
addressing  the  application  of  the  repeal  of  the  General  Utilities  doctrine  to  the  tax-free  distribu- 
tion provisions  of  section  355. 

34  Such  transactions  are  similar  to  the  so-called  "mirror  transactions"  that  Congress  ad- 
dressed in  1987. 
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light  of  the  potential  avoidance  of  corporate  tax  on  what  is  in  effect 
a  sale  of  a  subsidiary. 

The  bill  is  not  intended  to  limit  in  any  way  the  continuing  Treas- 
ury Department  authority  to  issue  regulations  to  prevent  the 
avoidance  of  the  repeal  of  the  General  Utilities  doctrine  through 
any  provision  of  law  or  regulations,  including  section  355. 

Explanation  of  Provision 

In  general 

The  bill  generally  requires  recognition  of  corporate-level  gain 
(but  does  not  require  recognition  by  the  distributee  shareholders) 
on  a  distribution  of  subsidiary  stock  qualifying  under  section  355  if, 
immediately  after  the  distribution,  a  shareholder  holds  a  50-per- 
cent or  greater  interest  in  the  distributing  corporation  or  a  distrib- 
uted subsidiary  that  is  attributable  to  stock  that  was  acquired  by 
purchase  (as  defined  in  the  bill)  within  the  preceding  5-year  period. 
Thus,  for  example,  under  the  provision,  the  distributing  corpora- 
tion will  recognize  gain  on  the  stock  of  a  distributed  subsidiary,  if  a 
person  purchases  distributing  corporation  stock,  and  within  5 
years,  50-percent  or  more  of  the  subsidiary  stock  is  distributed  to 
that  person  in  exchange  for  the  purchased  stock.  The  distributing 
corporation  will  recognize  gain  as  if  it  had  sold  the  distributed  sub- 
sidiary to  the  distributee  at  its  fair  market  value. 

In  determining  whether  a  person  holds  a  50  percent  or  greater 
interest,  related  persons  are  treated  as  one  person.  Thus,  for  exam- 
ple, a  corporation  and  its  more  than  50-percent-owned  subsidiary 
(or  a  husband  and  wife)  are  treated  as  one  person  for  this  purpose. 
The  related  party  rules  applied  for  this  purpose  are  the  rules  of 
sections  707(b)(1)  and  267(b),  substituting  10  percent  for  50  percent. 

In  addition,  persons  acting  pursuant  to  a  plan  or  arrangement 
with  respect  to  acquisitions  of  stock  in  the  distributing  or  any  con- 
trolled corporation  are  treated  as  one  person  for  purposes  of  deter- 
mining whether  a  shareholder  holds  a  50-percent  or  greater  inter- 
est. 

Attribution  from  entities  and  "deemed purchase"  rule 

In  determining  whether  a  person  holds  stock  in  any  corporation, 
the  rules  of  section  318(a)(2)  shall  apply,  substituting  "10  percent" 
for  "50  percent"  in  section  318(a)(2)(C).  If  any  person  acquires  by 
purchase  an  interest  in  an  entity  and  any  stock  held  by  such  entity 
is  considered  held  by  such  person  under  the  foregoing  attribution 
rules,  such  person  is  treated  as  acquiring  such  stock  by  purchase 
on  the  date  of  the  purchase  of  the  interest  in  the  entity.  Under 
these  rules,  a  person  who  is  treated  as  holding  stock  by  virtue  of  an 
interest  in  an  entity  is  treated  as  acquiring  such  stock,  for  purposes 
of  the  5-year  rule  of  the  provision,  on  the  later  of  the  date  the  stock 
is  treated  as  acquired  by  the  entity  or  the  date  the  person  acquired 
the  interest  in  the  entity. 

Disqualified  distribution 

The  bill  provides  for  recognition  of  gain  by  the  distributing  cor- 
poration in  the  case  of  a  disqualified  distribution  of  stock  or  securi- 
ties in  the  controlled  corporation.  For  this  purpose,  a  disqualified 
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distribution  is  any  section  355  distribution  if,  immediately  after  the 
distribution,  any  person  holds  disqualified  stock  in  either  the  dis- 
tributing corporation  or  any  distributed  controlled  corporation  con- 
stituting a  50-percent  or  greater  interest  in  such  corporation. 

Disqualified  stock 

The  bill  defines  disqualified  stock  to  include  any  stock  in  the  dis- 
tributing corporation  or  any  controlled  corporation  acquired  by 
purchase  (as  defined  in  the  bill)  after  October  9,  1990  and  during 
the  5-year  period  ending  on  the  date  of  the  distribution.  In  addi- 
tion, disqualified  stock  includes  stock  in  any  controlled  corporation 
received  in  the  distribution,  to  the  extent  attributable  to  distribu- 
tions on  stock  in  the  distributing  corporation  acquired  by  purchase 
after  October  9,  1990  and  during  the  5-year  period  ending  on  the 
date  of  the  distribution. 

Thus,  for  example,  if  a  person  acquires  by  purchase  a  20  percent 
interest  in  the  stock  of  a  corporation  and  a  10  percent  interest  in 
the  stock  of  its  subsidiary,  and  40  percent  or  more  of  the  stock  of 
the  subsidiary  is  distributed  to  him  within  5  years  in  exchange  for 
his  20  percent  interest  in  the  distributing  corporation,  then  under 
the  provision  the  distributing  corporation  must  recognize  gain  with 
respect  to  the  distributed  stock  of  the  subsidiary  because  all  50  per- 
cent of  the  stock  of  the  subsidiary  held  by  such  person  is  disquali- 
fied stock. 

Fifty  percent  or  greater  interest 

The  bill  provides  that  a  50-percent  or  greater  interest  means  the 
ownership  of  stock  possessing  at  least  50  percent  of  the  total  com- 
bined voting  power  of  all  classes  of  stock  entitled  to  vote  or  at  least 
50  percent  of  the  total  value  of  all  shares  of  all  classes  of  stock. 
Whether  a  shareholder  owns  a  50-percent  or  greater  interest  is  de- 
termined immediately  following  the  distribution  of  stock  (whether 
to  that  shareholder,  or  to  other  shareholders).  In  applying  the  50- 
percent  or  greater  ownership  test,  all  stock  that  the  shareholder 
acquires  after  the  effective  date  by  purchase,  as  that  term  is  de- 
fined for  purposes  of  this  provision,  is  taken  into  account. 

Acquisition  by  purchase 

Stock  is  generally  considered  acquired  by  purchase  for  purposes 
of  this  provision  if  it  is  acquired  in  any  transaction  in  which  the 
acquiror's  basis  of  the  stock  is  not  determined  in  whole  or  in  part 
by  reference  to  the  adjusted  basis  of  such  stock  in  the  hands  of  the 
person  from  whom  acquired  and  is  not  determined  under  section 
1014(a).  Thus,  for  example,  stock  acquired  in  a  section  1032  contri- 
bution to  capital  would  be  acquired  by  purchase.  Further,  stock  ac- 
quired by  a  partner  in  a  section  732(b)  distribution  from  a  partner- 
ship is  acquired  by  purchase  because  the  partner's  basis  in  the 
stock  is  determined  by  reference  to  the  partner's  basis  in  the  liqui- 
dated partnership  interest. 

Except  as  provided  in  regulations,  property  is  not  generally  con- 
sidered acquired  by  purchase  if  it  is  acquired  in  an  exchange  to 
which  section  351,  354,  355  of  356  applies.  As  one  example,  assume 
that  A  has  owned  stock  of  P  for  more  than  5  years  and  acquires 
distributing  corporation  stock  and  boot  in  exchange  for  his  P  stock 
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in  a  statutory  merger  qualifying  under  section  368(a)(1)(A).  The 
committee  intends  that  the  Secretary  may  issue  regulations  provid- 
ing that  the  distributing  corporation  stock  acquired  by  A  will  be 
treated  as  acquired  by  purchase  to  the  extent  of  the  gain  recog- 
nized by  A  in  the  merger.  Similarly,  if  A  had  instead  acquired  the 
stock  of  P  within  5  years  of  the  merger  by  purchase,  to  the  extent 
gain  is  not  recognized  in  the  merger,  A  may  be  treated  as  acquiring 
the  distributing  stock  by  purchase  at  the  time  A  purchased  his  P 
stock. 

In  addition,  stock  acquired  in  an  exchange  to  which  section  351 
applies  is  treated  as  acquired  by  purchase  to  the  extent  that  such 
stock  is  acquired  in  exchange  for  any  cash,  cash  item,  marketable 
security,  or  debt  of  the  transferor. 

If  stock  is  acquired  in  a  carryover  basis  transaction  (including  a 
gift,  tax-free  reorganization  or  liquidation,  contribution  to  a  part- 
nership, or  a  distribution  of  property  from  a  partnership  under  sec- 
tion 732(a))  from  a  transferor  who,  directly  or  indirectly,  acquired 
the  stock  by  purchase,  the  acquiror  is  generally  considered  to  have 
acquired  the  stock  by  purchase  on  the  date  that  the  transferor  ac- 
tually acquired  it  by  purchase.  However  the  time  of  the  purchase 
could  be  later  in  some  circumstances.  For  example,  under  the 
"deemed  purchase"  rules  described  above,  if  the  stock  is  acquired 
in  a  carryover  basis  transaction  from  an  entity  whose  holdings 
were  attributed  to  the  acquiror  and  the  acquiror  had  acquired  his 
interest  in  the  entity  by  purchase  at  a  date  later  than  the  date  the 
entity  was  considered  to  have  purchased  the  stock. 

The  Treasury  department  has  authority  to  exclude  transactions 
from  the  definition  of  a  purchase  to  the  extent  consistent  with  the 
purposes  of  the  provision. 

Five-year  period 

Gain  is  recognized  under  the  provision  in  the  case  of  a  section 
355  distribution  of  stock  within  5  years  after  a  shareholder  ac- 
quires stock  by  purchase  (if  the  shareholder  meets  the  50-percent 
or  more  ownership  test  immediately  after  the  distribution).  The  5- 
year  period  is  consistent  with  the  5-year  active  business  require- 
ment and  the  5-year  limitation  period  applicable  to  80-percent-or- 
more  corporate  acquirors,  and  reflects  the  committee's  belief  that 
an  acquisition  by  purchase  and  a  distribution  of  subsidiary  stock 
within  5  years  may  reasonably  be  considered  to  be  related  transac- 
tions that,  in  economic  substance,  are  the  equivalent  of  the  sale  of 
the  subsidiary  stock. 

Under  the  bill,  for  purposes  of  determining  whether  stock  is  ac- 
quired during  the  5-year  period  ending  on  the  date  of  the  distribu- 
tion, the  holding  period  of  such  stock  is  reduced  for  any  period  in 
which  the  holder's  risk  of  loss  with  respect  to  such  stock  is  directly 
or  indirectly  substantially  diminished  by  any  device  or  transaction, 
including:  a  short  sale,  the  holding  by  any  person  of  a  put,  a  call, 
or  any  other  option;  the  use  of  any  special  class  of  stock;  or  any 
device  limiting  risk  from  any  portion  of  the  activities  of  the  corpo- 
ration. It  is  expected  that  all  the  facts  and  circumstances  relating 
to  the  stock  and  the  corporate  activities,  as  well  as  any  other  ar- 
rangements related  to  the  stockholdings,  will  be  scrutinized  to  de- 
termine whether  the  holder's  risk  of  loss  has  been  diminished. 
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If  stock  grants  special  rights  or  bears  special  risks  with  respect 
to  the  earnings  or  the  other  aspects  of  less  than  all  of  the  activities 
of  a  corporation,  such  stock  shall  be  considered  to  diminish  sub- 
stantially the  holder's  risk  of  loss  with  respect  to  some  of  the  ac- 
tivities of  the  corporation  for  purposes  of  this  provision  and  the 
holding  period  of  such  stock  shall  be  suspended.  One  example  of 
such  stock  is  so-called  '  'tracking  stock"  that  grants  particular 
rights  or  bears  particular  risks  with  respect  to  the  earnings  or 
other  attributes  to  less  than  all  the  activities  of  a  corporation  or 
any  of  its  subsidiaries. 

If  a  person  acquire  shares  of  more  than  one  class  of  stock,  some 
but  not  all  of  which  has  a  suspended  holding  period,  it  is  expected 
that  the  respective  values  of  such  shares  will  be  closely  scrutinized 
to  assure  that  the  purposes  of  this  section  are  not  avoided  by  allo- 
cation of  more  or  less  than  fair  market  value  to  shares  of  any  class 
of  stock. 

Regulatory  authority 

The  Treasury  Department  has  general  regulatory  authority  to 
prevent  the  avoidance  of  the  purposes  of  the  provision  through  any 
means,  including  through  the  use  of  related  persons,  pass-thru  or 
intermediary  entities,  options,  or  other  arrangements. 

In  determining  whether  a  shareholder  has  acquired  by  purchase 
a  50-percent  or  greater  interest,  it  is  intended  that  pursuant  to  the 
Treasury  Department's  general  regulatory  authority  to  prevent 
avoidance  of  the  provision,  an  option  to  acquire  stock  may  be  treat- 
ed as  exercised  if  that  would  cause  the  shareholder  to  have  a  50- 
percent  or  greater  interest.  Thus,  as  one  example,  if  a  person  ac- 
quires 10  percent  of  the  stock  of  a  distributing  corporation  by  pur- 
chase within  five  years  prior  to  a  pro-rata  distribution  of  the  sub- 
sidiary, and  at  the  time  of  the  distribution  or  immediately  thereaf- 
ter the  person  has  an  option  to  acquire  another  40  percent  of  the 
distributed  subsidiary,  the  person  may  be  deemed  to  have  acquired 
50  percent  of  the  stock  of  the  subsidiary  for  purposes  of  the  provi- 
sion and  the  distribution  would  be  taxed  at  the  corporate  level.  The 
same  result  may  occur  if  the  option  were  to  acquire  another  40  per- 
cent of  the  stock  of  the  distributing  rather  than  the  distributed  cor- 
poration. 

The  purposes  of  the  provision  are  not  generally  violated  if  there 
is  a  distribution  within  5  years  of  an  acquisition  and  the  effect  of 
the  transaction  is  neither  (i)  to  increase  separate  ownership  among 
persons  who  have  directly  or  indirectly  acquired  stock  within  the 
prior  five  years,  nor  (ii)  to  provide  a  basis  step-up  for  any  subsidi- 
ary. 

For  example,  assume  that  an  acquiror  acquires  by  purchase  60 
percent  of  corporation  P,  which  has  a  first-tier  and  a  second-tier 
subsidiary.  Further  assume  that  within  5  years  after  the  acquiror's 
60  percent  acquisition  of  P  corporation,  the  first-tier  subsidiary  dis- 
tributes all  the  stock  of  the  second-tier  subsidiary  to  P  in  a  transac- 
tion otherwise  qualifying  under  section  355.  Although  the  distribu- 
tion would  be  a  disqualified  distribution  under  the  basic  operation 
of  the  provision,  it  is  expected  that  regulations  will  provide  that 
the  provision  does  not  apply  to  require  the  first-tier  subsidiary  to 
recognize  corporate-level  gain  on  the  distribution.  However,  if  the 
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subsidiary  were  further  distributed  pro-rata  to  all  of  P's  sharehold- 
ers, so  that  the  60  percent  acquiror  obtained  a  stepped  up  basis  in 
the  stock  of  the  subsidiary  immediately  after  the  distribution,  then 
corporate  level  gain  would  be  recognized  on  the  distribution  of  that 
subsidiary  to  its  shareholders.  Similarly,  if  the  subsidiary  were  dis- 
tributed to  the  acquiror  in  redemption  of  its  P  stock,  corporate 
level  gain  would  be  recognized  on  that  distribution. 

By  contrast,  assume  that  50  percent  of  the  P  stock  is  owned  by  a 
corporation  ("Newco")  and  A  purchases  all  the  stock  of  Newco 
from  the  Newco  shareholders.  If  within  5  years  of  A's  purchase 
Newco  exchanges  its  P  stock  for  stock  of  a  subsidiary  of  P,  the  dis- 
tribution would  be  taxed  to  P  because  A's  indirect  acquisition  of 
the  P  subsidiary  is  within  the  scope  of  the  provision. 

Effective  Date 

The  provision  applies  to  distributions  of  stock  after  October  9, 
1990.  In  determining  whether  the  distribution  occurs  within  5 
years  after  stock  is  acquired  by  purchase,  only  stock  acquired  by 
purchase  after  October  9,  1990  is  taken  into  account. 

Transitional  relief  is  provided  if  the  acquisition  of  stock  by  pur- 
chase after  October  9,  1990  is  pursuant  to  a  binding  written  con- 
tract in  effect  on  October  9,  1990,  and  at  all  times  thereafter  before 
such  acquisition.  Transitional  relief  is  also  provided  if  the  acquisi- 
tion of  stock  by  purchase  after  October  9,  1990  is  pursuant  to  a 
tender  offer  filed  with  the  Securities  and  Exchange  Commission 
before  October  10,  1990,  or  pursuant  to  an  offer  the  material  terms 
of  which  were  described  in  a  written  public  announcement  before 
October  10,  1990,  which  was  the  subject  of  a  prior  filing  with  the 
Securities  and  Exchange  Commission,  and  which  is  subsequently 
filed  with  the  Securities  and  Exchange  Commission  by  December 
31,  1990.  It  is  intended  that  such  a  tender  offer  be  in  effect  at  the 
time  of  the  acquisition.  Stock  with  respect  to  which  transitional 
relief  is  provided  under  these  rules  is  treated  as  acquired  before 
October  10,  1990. 

b.  Modify  treatment  of  preferred  stock  issued  with  a  re- 
demption premium  (sec.  13332  of  the  bill  and  sec.  305  of 
the  Code) 

Present  Law 

Treatment  of  preferred  stock  issued  with  a  redemption  premium 

A  stockholder  is  deemed  to  receive  constructive  distributions 
with  respect  to  preferred  stock  if  the  stock  may  be  redeemed  after 
a  specified  time  at  a  price  that  exceeds  the  issue  price  by  more 
than  a  reasonable  redemption  premium.  Under  the  present  regula- 
tions, a  redemption  premium  is  considered  to  be  reasonable  if  it  is 
in  the  nature  of  a  penalty  for  a  premature  redemption  and  if  such 
premium  is  not  in  excess  of  the  amount  the  corporation  would  be 
required  to  pay  for  the  right  to  make  such  premature  redemption 
under  market  conditions  existing  at  the  time  of  issuance.  In  addi- 
tion, the  regulations  state  that  a  redemption  premium  not  in 
excess  of  10  percent  of  the  issue  price  on  stock  that  is  not  redeem- 
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able  for  5  years  from  the  date  of  issue  is  considered  to  be  reasona- 
ble (Treas.  Reg.  sec.  1.305-5(b)(2)). 

If  preferred  stock  is  considered  to  have  an  unreasonable  redemp- 
tion premium,  the  portion  of  the  premium  that  is  considered  to  be 
unreasonable  is  deemed  to  be  distributed  to  the  preferred  stock- 
holder ratably  over  the  time  during  which  such  stock  cannot  be 
called  for  redemption.  Thus,  if  preferred  stock  that  is  issued  with 
an  unreasonable  redemption  premium  also  is  callable  throughout 
its  term,  no  part  of  the  premium  is  included  in  the  holder's  income 
until  redemption  (even  if  such  call  right  is  never  exercised). 

Treatment  of  debt  issued  with  original  issue  discount 

If  a  debt  instrument  is  issued  with  a  stated  redemption  price  at 
maturity  in  excess  of  its  issue  price,  such  instrument  is  considered 
to  be  issued  with  original  issue  discount  (OID).  An  instrument  is 
not  considered  to  have  OID  if  the  stated  redemption  price  at  matu- 
rity of  the  instrument  exceeds  its  issue  price  by  an  amount  that  is 
less  than  the  product  of:  (1)  one-quarter  of  one  percent  of  the  stated 
redemption  price  and  (2)  the  number  of  complete  years  to  maturity. 
The  holder  of  an  OID  instrument  includes  the  amount  of  OID  in 
gross  income  over  the  term  of  the  instrument  on  an  economic  ac- 
crual basis. 

Reasons  for  Change 

The  committee  believes  that  income  from  a  financial  instrument 
that  is  payable  on  a  deferred  basis  generally  is  better  measured  by 
requiring  the  accural  of  such  income  on  an  economic  basis  over  the 
period  during  which  payment  is  deferred.  Accordingly,  the  commit- 
tee believes  that  the  economic  accrual  rules  applicable  to  debt  in- 
struments issued  with  OID  also  should  generally  apply  to  certain 
preferred  stock  issued  with  a  redemption  premium  if  the  stock  will 
be  redeemed,  or  if  it  can  reasonably  be  assumed  that  the  stock  will 
be  redeemed,  on  a  fixed  date.  Also,  the  committee  believes  that  cer- 
tain preferred  stock  issued  with  a  redemption  premium  resembles 
debt  issued  at  a  discount. 

The  committee  believes  that  it  is  appropriate  to  allow  a  higher 
threshold  for  purposes  of  determining  whether  callable  preferred 
stock  is  subject  to  these  new  rules  because  the  decision  to  redeem 
the  stock  rests  with  the  issuer,  and  not  the  holder,  of  the  stock. 

Explanation  of  Provision 

General  rule 

The  bill  generally  requires  the  entire  amount  of  a  redemption 
premium  on  certain  preferred  stock  to  be  treated  as  being  distrib- 
uted to  the  holders  of  such  preferred  stock  on  an  economic  accrual 
basis  over  the  period  that  the  stock  is  outstanding  (the  economic 
accrual  rule).  An  instrument  generally  will  be  considered  to  have  a 
redemption  premium  for  this  purpose  if  the  redemption  price  at 
maturity  exceeds  the  issue  price  by  an  amount  that  equals  or  ex- 
ceeds the  product  of:  (1)  one-quarter  of  one  percent  of  the  redemp- 
tion price  and  (2)  the  number  of  complete  years  to  maturity  (the 
OID  de  minimis  rule). 
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The  economic  accrual  rule  and  the  OID  de  minimis  rule  apply  to 
preferred  stock  that  is  subject  to  a  mandatory  redemption  or  that 
is  puttable  by  the  holder.  The  redemption  premium  on  preferred 
stock  that  is  subject  to  a  mandatory  redemption  or  that  is  puttable 
will  not  fail  to  be  subject  to  the  economic  accrual  rule  and  the  OID 
de  minimus  rule  merely  because  the  stock  is  also  callable  at  the 
issuer's  option. 

The  committee  understands  that  Treasury  regulations  will  pro- 
vide special  rules  consistent  with  the  OID  rules  in  order  to  deter- 
mine the  maturity  date  and  price  of  puttable  preferred  stock.35 

Special  rules  for  callable  preferred  stock 

In  general,  the  OID  de  minimus  rule  will  not  apply  to  preferred 
stock  that  is  callable  solely  at  the  option  of  the  issuer  (unless  such 
stock  is  subject  to  a  mandatory  redemption  or  is  puttable).  None- 
theless, the  economic  accrual  rule  will  apply  to  the  entire  call  pre- 
mium on  such  stock  if  such  premium  is  considered  to  be  unreason- 
able under  regulations  in  effect  without  regard  to  this  provision.  In 
such  cases,  except  as  provided  in  regulations,  the  entire  call  premi- 
um will  be  accrued  over  the  period  of  time  during  which  the  pre- 
ferred stock  cannot  be  called  for  redemption. 

Stock  that  is  subject  to  mandatory  redemption  (or  is  puttable) 
and  is  also  callable  would  be  tested  under  both  the  OID  de  mini- 
mus rule  and  the  rule  of  the  regulations  in  effect  without  regard  to 
this  provision  (i.e.,  the  mandatory  redemption  or  put  premium 
would  be  tested  under  the  OID  de  minimis  rule  and  the  call  premi- 
um would  be  tested  under  regulations  in  effect  without  regard  to 
this  provision).  If  one  or  more  of  the  premiums  is  less  than  the 
amount  considered  de  minimis  under  such  tests,  then  accrual 
would  not  be  required  for  such  premium  or  premiums.  If  more 
than  one  premium  exceeds  the  applicable  de  minimis  rule,  the 
committee  intends  that  regulations  will  provide  rules  for  appropri- 
ate accrual. 

Other  matters 

The  committee  does  not  intend  to  limit  the  authority  of  the  Sec- 
retary and  the  IRS  regarding  the  proper  treatment  of  redemption 
premiums  on  preferred  stock.  Thus,  the  Secretary  may  determine 
what  constitutes  a  redemption  premium  (or  a  disguised  redemption 
premium).  For  example,  if  at  the  time  of  issuance  of  cumulative 
preferred  stock  there  is  no  intention  for  dividends  to  be  paid  cur- 
rently, the  IRS  may  treat  such  dividends  as  a  disguised  redemption 
premium.  In  addition,  the  Secretary  may  treat  stock  that,  in  form, 
is  merely  callable  as  being  subject  to  a  mandatory  redemption  or  a 
put  if  the  existence  of  other  arrangements  effectively  require  the 
issuer  to  redeem  the  stock. 

The  committee  intends  that  the  economic  accrual  and  OID  de 
minimus  rules  generally  apply  as  described  above  as  of  the  effec- 
tive date  of  the  bill  without  regard  to  when  the  regulations  are 


35  For  example,  present  proposed  regulations  provide  that  the  holder  of  a  debt  instrument 
with  a  put  option  that  was  issued  for  cash  or  publicly  traded  property  will  be  presumed  to  exer- 
cise such  option  if  the  total  yield  on  the  instrument  determined  assuming  that  the  holder  exer- 
cises the  put  option  exceeds  the  total  yield  on  the  instrument  determined  assuming  that  the 
holder  does  not  exercise  the  option.  (Prop.  reg.  sec.  1.1272-l(fX4Xiiil). 
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amended  to  reflect  such  rules.  Except  as  provided  herein,  the  com- 
mittee does  not  intend  to  limit  the  authority  of  the  Secretary  to 
promulgate  regulations  relating  to  the  accrual  of  redemption  pre- 
miums on  callable  preferred  stock.  The  committee  expects  such 
regulations  to  be  prospective. 

Effective  Date 

The  provision  is  effective  for  stock  issued  on  or  after  October  10, 
1990,  unless  issued  pursuant  to  a  binding  written  contract  in  effect 
on  that  date  and  at  all  times  thereafter  until  such  issuance,  or  pur- 
suant to  an  SEC  or  similar  state  registration  statement  filed  before 
such  date  and  the  stock  is  issued  within  90  days  of  the  filing. 

c.  Expand  and  clarify  information  reporting  and  allocation 
rules  for  certain  acquisitions  (sec.  13333  of  the  bill  and 
sees.  1060  and  338  of  the  Code) 

Present  Law 

Information  reporting  rules 

Special  allocation  and  information  reporting  rules  apply  to  appli- 
cable asset  acquisitions  (sec.  1060).  An  applicable  asset  acquisition 
means  any  transfer  (1)  of  assets  which  constitute  a  trade  or  busi- 
ness and  (2)  with  respect  to  which  the  transferee's  basis  is  deter- 
mined wholly  by  reference  to  the  consideration  paid  for  the  assets. 

For  purposes  of  determining  the  transferee's  basis  in  the  assets 
and  the  transferor's  gain  or  loss,  the  transferee  and  transferor 
must  allocate  the  consideration  received  among  the  classes  of 
assets  transferred  in  accordance  with  the  residual  method.  Pursu- 
ant to  this  allocation  method,  any  consideration  paid  in  excess  of 
the  fair  market  value  of  all  assets  (other  than  goodwill  and  going 
concern  value)  is  allocated  to  nonamortizable  goodwill  or  going  con- 
cern value.  The  transferor  and  transferee  also  must  report  infor- 
mation concerning  the  amount  of  consideration  and  its  allocation 
among  the  assets  transferred. 

The  information  reporting  rules  of  section  1060  do  not  apply  to 
an  acquisition  of  a  trade  or  business  which  is  structured  as  a  stock 
acquisition  if  the  transferee  does  not  elect  under  section  338  to 
treat  the  stock  purchase  as  an  asset  acquisition  for  tax  purposes.  It 
is  unclear,  however,  whether  these  reporting  rules  would  apply  to 
such  a  stock  acquisition  if  a  section  338  election  or  a  section 
338(h)(10)  election  36  is  made. 

Taxpayers  required  to  report  consistent  positions 

Courts  apply  different  standards  in  determining  whether  a  party 
to  a  sale  of  a  business  can  assert  an  allocation  of  consideration  to 
assets  that  is  inconsistent  with  the  allocation  contained  in  a  writ- 
ten agreement.  The  Third  Circuit  has  held  that  a  party  to  a  con- 
tract allocating  a  portion  of  the  purchase  price  to  a  covenant  not  to 
compete  can  "challenge  the  tax  consequences  of  his  agreement  as 


36  Section  338(h)(10)  permits  a  selling  consolidated  group  to  elect  to  treat  a  sale  of  its  80-per- 
cent-controlled  subsidiary  as  a  sale  of  the  subsidiary's  assets.  The  selling  consolidated  group  rec- 
ognizes gain  or  loss  attributable  to  the  deemed  asset  sale,  but  not  with  respect  to  the  stock  sale. 
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construed  by  the  Commissioner  only  by  adducing  proof  which  in  an 
action  between  the  parties  to  the  agreement  would  be  admissible  to 
alter  that  construction  or  to  show  its  unenforceability  because  of 
mistake,  undue  influence,  fraud,  duress,  etc."  Commissioner  v.  Dan- 
ielson,  378  F.2d  771,  775  (3d  Cir.),  cert  denied,  389  U.S.  858  (1967). 
In  a  similar  situation,  the  Second  Circuit  required  the  parties  to 
adduce  "strong  proof  in  order  to  refute  the  price  assigned  by  the 
sale  contract  to  a  covenant  not  to  compete.  See  Ullman  v.  Commis- 
sioner, 264  F.2d  305,  308  (2d  Cir.  1959). 

Reasons  for  Change 

The  committee  is  aware  that  the  allocation  of  consideration 
among  the  assets  transferred  in  a  transaction  continues  to  be  a 
troublesome  area  of  the  tax  law  in  those  situations  in  which  the 
existing  reporting  and  allocation  rules  do  not  apply.  The  committee 
believes  that  extending  the  rules  to  certain  situations  to  which 
they  do  not  currently  apply  will  tend  to  reduce  controversies  be- 
tween the  IRS  and  taxpayers.  In  addition,  extending  the  rules  may 
diminish  some  of  the  "whipsaw"  potential  that  results  when  the 
parties'  allocations  for  tax  reporting  purposes  are  inconsistent. 

Furthermore,  the  committee  believes  that  it  is  necessary  to  clari- 
fy the  application  of  the  reporting  and  allocation  rules  of  section 
1060  to  stock  purchases  that  are  treated  as  asset  purchases  under 
section  338. 

Finally,  the  committee  believes  it  is  appropriate  to  bind  the  par- 
ties to  a  transaction  to  any  written  agreement  they  reach  regard- 
ing the  allocation  of  the  consideration  to,  or  fair  market  value  of, 
any  of  the  specific  asset(s)  transferred.  In  such  cases,  the  committee 
believes  that  taxpayers  should  not  be  allowed  to  take  positions  that 
are  inconsistent  with  their  written  agreements. 

Explanation  of  Provisions 
Information  reporting  rules 

The  committee  intends  that  the  reporting  and  allocation  rules  of 
section  1060  not  apply  in  any  case  in  which  a  stock  purchase  is 
treated  as  an  asset  purchase  under  section  338.  Thus,  except  as 
noted  below,  section  1060  is  inapplicable  even  if  an  actual  asset 
purchase  of  the  same  assets  would  constitute  an  applicable  asset 
acquisition. 

The  bill  provides  that  in  the  case  of  a  stock  purchase  where  a 
section  338(h)(10)  election  is  made,  the  purchasing  corporation  and 
the  selling  consolidated  group  must  report  information  with  re- 
spect to  the  consideration  received  in  the  transaction  at  such  times 
and  in  such  manner  as  may  be  provided  in  regulations  promulgat- 
ed under  section  338.  The  reporting  rules  apply  regardless  of 
whether  the  transaction  constitutes  an  applicable  asset  acquisition 
within  the  meaning  of  section  1060. 

In  addition,  the  bill  provides  that  where  a  person  holds  at  least 
10  percent  of  the  value  of  an  entry  (immediately  before  the  trans- 
action) and  both  transfers  an  interest  in  the  entity  and,  in  connec- 
tion therewith,  enters  into  an  employment  contract,  covenant  not 
to  compete,  royalty  or  lease  agreement  or  other  agreement  with 
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the  transferee,  such  person  and  the  transferee  must  report  infor- 
mation concerning  the  transaction  at  such  time  and  in  such 
manner  as  the  Secretary  may  require.  These  reporting  rules  apply 
regardless  of  whether  the  transaction  constitutes  an  applicable 
asset  acquisition  within  the  meaning  of  section  1060  or  whether,  in 
the  case  of  a  stock  purchase,  a  section  338  election  is  made.  In  de- 
termining whether  a  person  holds  at  least  10  percent  of  an  entity, 
the  constructive  ownership  rules  of  section  318  (or  similar  princi- 
ples in  cases  involving  interests  other  than  stock)  will  apply.  In  ad- 
dition, the  reporting  rules  will  apply  if  a  person  who  is  related  to 
the  10-percent  owner  (within  the  meaning  of  section  267(b)  or  sec- 
tion 707(b)(1))  enters  into  the  agreement  with  the  transferee. 

Taxpayers  required  to  report  consistent  positions 

The  bill  provides  that  a  written  agreemnt  regarding  the  alloca- 
tion of  consideration  to,  or  the  fair  market  value  of,  any  of  the 
assets  in  an  applicable  asset  acquisition  will  be  binding  on  both 
parties  for  tax  purposes,  unless  the  parties  are  able  to  refute  the 
allocation  or  valuation  under  the  standards  set  forth  in  the  Daniel- 
son  case.  The  parties  are  bound  only  with  respect  to  the  allocations 
or  valuations  actually  provided  in  the  agreement.  Thus,  the  parties 
are  bound  to  any  written  partial  allocation  or  valuation.  The  com- 
mittee intends  that  the  Secretary  may  require  reporting  regarding 
any  such  agreements. 

The  committee  does  not  intend  to  restrict  in  any  way  the  ability 
of  the  IRS  to  challenge  the  taxpayers'  allocation  to  any  asset  or  to 
challenge  the  taxpayers'  determination  of  the  fair  market  value  of 
any  asset  by  any  appropriate  method,  particularly  where  there  is  a 
lack  of  adverse  tax  interests  between  the  parties. 

Effective  Date 

The  provisions  are  effective  for  acquisitions  on  or  after  October 
10,  1990,  unless  pursuant  to  a  binding  written  contract  in  effect 
before  and  on  that  date  and  at  all  times  thereafter  until  the  acqui- 
sition. 

d.  Expand  the  definition  of  a  corporate  equity  reduction 
transaction  for  purposes  of  limiting  certain  NOL  carry- 
backs (sec.  13334  of  the  bill  and  sec.  172(m)  of  the 
Code) 

Present  Law 

The  ability  of  a  C  corporation  to  obtain  refunds  of  taxes  paid  in 
prior  years  by  carrying  back  net  operating  losses  (NOLs)  is  limited 
in  cases  where  the  losses  are  created  by  interest  deductions  alloca- 
ble to  a  corporate  equity  reduction  transaction  ("CERT").  A  CERT 
includes  the  acquisition  of  50  percent  or  more  of  the  vote  or  value 
of  the  stock  of  another  corporation.  However,  a  CERT  does  not  (1) 
include  the  acquisition  of  the  stock  of  another  corporation  that,  im- 
mediately before  the  acquisition,  was  a  subsidiary  of  an  affiliated 
group,  or  (2)  with  respect  to  which  an  election  under  section  338 
was  made  to  treat  the  stock  acquisition  as  an  asset  acquisition. 
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Reasons  for  Change 

Corporations  generally  are  allowed  to  carry  back  NOLs  in  order 
to  smooth  out  the  swings  in  taxable  income  that  can  result  when 
business  cycles  overlap  taxable  yearends  or  from  unexpected  finan- 
cial reverses.  Present  law  limits  the  ability  of  an  acquired  corpora- 
tion to  carry  back  the  interest  expense  component  of  an  NOL  aris- 
ing after  a  CERT  because  the  leveraging  involved  in  the  CERT  sub- 
stantially alters  the  nature  of  the  corporation  and  is  not  related  to 
a  natural  business  cycle  or  an  unexpected  financial  reversal.  The 
committee  believes  that  these  aspects  of  leveraging  are  present  in 
all  debt-financed  CERTs,  including  the  acquisition  of  a  subsidiary 
corporation  of  an  affiliated  group.  In  addition,  where  a  subsidiary 
corporation  is  acquired  from  an  affiliated  group,  the  sale  proceeds 
may  not  necessarily  remain  in  corporate  solution.  This  results  be- 
cause the  selling  group  may  distribute  the  proceeds  to  its  individ- 
ual shareholders,  thus  reducing  aggregate  corporate  equity. 

Explanation  of  Provision 

The  bill  repeals  the  exception  to  the  definition  of  a  CERT  relat- 
ing to  the  acquisition  of  the  stock  of  another  corporation  which,  im- 
mediately the  acquisition,  was  a  member  of  an  affiliated  group 
(other  than  the  parent  of  such  group).  Thus,  the  bill  expands  the 
definition  of  a  CERT  to  include  the  acquisition  of  50  percent  or 
more  of  the  vote  or  value  of  the  stock  of  any  corporation,  regard- 
less of  whether  the  corporation  was  a  member  of  an  affiliated 
group  (unless  an  election  under  section  338  was  made  to  treat  the 
acquisition  as  an  acquisition  of  assets). 

Effective  Date 

The  provision  is  effective  for  acquisitions  on  or  after  October  10, 
1990,  unless  pursuant  to  a  binding  written  contract  in  effect  before 
and  on  such  date  and  at  all  times  thereafter  until  the  acquisition. 

e.  Clarify  treatment  of  debt  exchanges  (sec.  13335  of  the  bill 
and  sees.  108  and  1275  of  the  Code) 

Present  Law 
Income  from  the  cancellation  of  indebtedness 

In  general. — Gross  income  includes  income  from  the  cancellation 
of  indebtedness  (COD).  Taxypayers  in  title  11  cases  and  insolvent 
debtors  generally  exclude  COD  from  income  but  reduce  tax  at- 
tributes by  the  amount  of  COD  created  on  the  discharge  of  debt. 
The  amount  of  COD  excluded  from  income  by  an  insolvent  debtor 
not  in  a  title  11  case  cannot  exceed  the  amount  by  which  the 
debtor  is  insolvent.  For  all  taxpayers,  the  amount  of  COD  generally 
is  the  difference  between  the  adjusted  issue  price  of  the  debt  beng 
cancelled  and  the  amount  used  to  satisfy  such  debt.  The  COD  rules 
generally  apply  to  the  exchange  of  an  old  obligation  for  a  new  obli- 
gation, including  a  modification  of  the  old  debt  that  is  treated  as 
an  exchange  (a  debt-for-debt  exchange). 

Treatment  of  stock- for-debt  exchanges. — For  purposes  of  determin- 
ing COD,  if  a  debtor  corporation  tansfers  stock  to  a  creditor  in  sat- 
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isfaction  of  debt,  the  corporation  is  treated  as  having  satisfied  the- 
debt  with  an  amount  of  money  equal  to  the  fair  market  value  of 
the  stock.  However,  taxpayers  in  title  11  cases  and  insolvent  debt- 
ors generally  may  issue  stock  in  satisfaction  of  debt  without  creat- 
ing COD  (the  stock-for-debt  exception).  37  The  stock-for-debt  excep- 
tion does  not  apply  in  certain  de  minimis  cases.  Specifically,  the  ex- 
ception does  not  apply  to  the  issuance  of  nominal  or  token  shares 
of  stock  or  with  respect  to  the  issuance  of  stock  to  an  unsecured 
creditor  where  the  ratio  of  the  value  of  the  stock  received  by  such 
creditor  to  the  amount  of  the  creditor's  debt  discharged  by  such 
stock  in  a  workout  is  less  than  50  percent  of  a  similar  ratio  com- 
puted for  all  unsecured  creditors  participating  in  the  workout.  (Sec. 
108(e)(8)). 

Original  issue  discount  rules 

The  issuer  of  a  debt  instrument  with  original  issue  discount 
(OID)  generally  accrues  and  deducts  the  discount,  as  interest,  over 
the  term  of  the  instrument  on  an  economic  accrual  basis.  The 
holder  of  an  OID  instrument  also  includes  the  amount  of  OID  in 
income  on  an  economic  accrual  basis.  Original  issue  discount  is  the 
excess  of  the  stated  redemption  price  at  maturity  over  the  issue 
price  of  a  debt  instrument.  For  purposes  of  the  OID  rules,  the  issue 
price  of  a  debt  instrument  that  is  issued  for  property  generally  is 
determined  by  reference  to  fair  market  value  if  either  the  debt  in- 
strument or  the  property  for  which  it  was  issued  is  publicly  traded. 
(Sec.  1273(b)(3)).  If  neither  the  debt  instrument  nor  the  property  for 
which  it  is  issued  is  publicly  traded,  the  issue  price  of  the  instru- 
ment generally  is  its  stated  principal  amount,  provided  the  instru- 
ment has  adequate  stated  interest.  If  the  debt  instrument  lacks 
adequate  stated  interest,  the  issue  price  of  the  instrument  general- 
ly is  determined  by  using  the  applicable  Federal  rate  to  discount 
all  payments  due  under  the  instrument.  (Sec.  1274).  Finally,  for 
debt-for-debt  exchanges  in  a  reorganization,  the  issue  price  of  a 
new  debt  instrument  is  not  less  than  the  adjusted  issue  price  of  the 
old  debt  instrument.  (Sec.  1275(a)(4)).  In  certain  other  cases,  issue 
price  is  equal  to  stated  redemption  price  at  maturity.  (Sec. 
1273(b)(4)). 

Reasons  for  Change 

The  Committee  is  aware  that  taxpayers  take  various  positions  as 
to  whether  and  how  these  OID  and  other  rules  apply  for  purposes 
of  determining  COD.  With  respect  to  exchanges  that  qualify  as  re- 
organizations, taxpayers  with  net  operating  losses,  or  in  title  11  or 
similar  proceedings,  may  take  the  position  that  the  OID  rules  do 
not  apply,  so  that  COD  is  created.  In  such  exchanges,  taxpayers  in 
other  situations  may  take  the  position  that  the  OID  rules  do  apply, 
so  that  no  COD  is  created. 

The  committee  believes  that  the  rules  for  determining  the 
amount  of  COD  created  ona  debt-for-debt  exchange  need  to  be  clari- 
fied in  order  to  provide  guidance  to  taxpayers,  to  ensure  similar 


37  The  IRS  has  recently  published  a  ruling  tht  holds  that  the  stock-for-debt  exception  can 
apply  only  to  the  extent  of  the  redemption  price  and  liquidation  preference  of  preferred  stock 
issued  for  debt.  (Rev.  Rul.  90-87,  issued  Octoberr  2,  1990). 
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treatment  for  taxpayers  undertaking  similar  transactions,  and  to 
prevent  taxpayers  from  selectively  choosing  the  tax  treatment  for  a 
transaction.  The  committee  further  believes  that  the  amount  of 
COD  created  on  a  debt-for-debt  exchange  is  properly  determined  by 
comparing  the  adjusted  issue  price  of  the  old  obligations  being  dis- 
charged to  the  issue  price  of  the  new  obligations,  and  that  the  OID 
rules,  as  modified  by  the  bill,  provide  the  appropriate  framework 
for  determining  the  issue  price  of  a  new  obligation. 

The  committee  also  believes  that  the  present-law  stock-for-debt 
exception  relating  to  the  recognition  of  COD  by  bankrupt  and  insol- 
vent taxpayers  should  not  apply  to  the  issuance  of  certain  pre- 
ferred stock  that  resembles  debt.  Accordingly,  the  committee  be- 
lieves that  in  such  instances,  rules  similar  to  the  rules  applicable 
to  debt-for-debt  exchanges  should  apply. 

Explanation  of  Provisions 
Debt-for-debt  exchanges 

Treatment  of  issuers. — The  provision  provides  explicit  rules  for 
determining  the  amount  of  COD  created  in  a  debt-for-debt  ex- 
change and  how  the  OID  rules  apply  in  such  a  situation.  No  infer- 
ence is  intended  as  to  the  proper  treatment  of  debt-for-debt  ex- 
changes under  prior  law. 

Under  the  provision,  for  purposes  of  determining  the  amount  of 
COD  of  a  debtor  that  issues  a  new  debt  instrument  in  satisfaction 
of  an  old  debt,  such  debtor  will  be  treated  as  having  satisfied  the 
old  debt  with  an  amount  of  money  equal  to  the  issue  price  of  the 
new  debt.38  For  this  purpose,  the  issue  price  of  the  new  obligation 
will  be  determined  under  the  general  rules  applicable  to  debt  in- 
struments issued  for  property  (i.e.,  sees.  1273(b)  and  1274).  For  debt 
instruments  subject  to  section  483  (rather  than  section  1274),  the 
issue  price  as  determined  under  section  1273(b)(4)  is  reduced  to  ex- 
clude unstated  interest  for  purposes  of  determining  COD. 

In  addition,  the  reorganization  exception  in  section  1275(a)(4)  of 
the  OID  rules  is  repealed.  Thus,  either  or  both  COD  or  OID  may  be 
created  in  a  debt-for-debt  exchange  that  qualifies  as  a  reorganiza- 
tion, so  long  as  the  exchange  qualifies  as  a  realization  event  under 
section  1001  for  the  holder.  The  provision  does  not  change  the 
present-law  rules  of  sections  354,  355,  or  356  regarding  the  amount 
of  gain  or  loss  recognized  or  not  recognized  in  a  reorganization. 

Thus,  if  either  the  old  or  the  new  obligation  in  a  debt-for-debt  ex- 
change is  publicly  traded,  the  issue  price  of  the  new  obligation  will 
be  the  fair  market  value  of  the  publicly-traded  obligation.  If  nei- 
ther obligation  is  publicly  traded,  the  issue  price  of  the  new  obliga- 
tion will  be  its  stated  principal  amount,  unless  the  new  obligation 
does  not  have  adequate  stated  interest.  In  such  case,  the  issue  price 
generally  is  determined  by  using  the  applicable  Federal  rate  to  dis- 
count all  payments  due  under  the  new  obligation. 


38  In  any  case  in  which  an  old  debt  instrument  is  exchanged  by  the  holder  for  a  new  debt 
instrument,  or  in  which  the  terms  of  an  old  debt  instrument  are  modified  so  as  to  constitute  an 
exchange  by  the  holder,  the  debtor  is  treated  as  having  issued  a  new  debt  instrument  in  satisfac- 
tion of  an  old  debt  instrument. 
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Example  l.—A  corporation  issued  for  $1000  a  bond  that  provided 
for  annual  coupon  payments  based  on  a  market  rate  of  interest. 
The  bond  is  publicly  traded.  Some  time  later,  when  the  old  bond  is 
worth  $600,  the  corporation  exchanges  the  old  bond  for  a  new  bond 
that  has  a  stated  redemption  price  at  maturity  of  $750.  The  ex- 
change is  treated  as  a  realization  event  under  section  1001.  Under 
the  bill,  the  new  bond  will  have  an  issue  price  of  $600  (the  fair 
market  value  of  the  old  bond)  and  deductible  OID  of  $150  ($750 
stated  redemption  price  at  maturity  less  $600  issue  price)  and  the 
corporation  will  have  COD  of  $400  ($1000  adjusted  issue  price  of 
the  old  bond  less  $600  issue  price  of  the  new  bond).  Such  results 
will  occur  whether  or  not  the  exchange  qualifies  as  a  reorganiza- 
tion. 

Treatment  of  the  holder. — The  repeal  of  section  1275(a)(4)  will  be 
applicable  to  the  holder  as  well  as  the  issuer  of  the  new  debt  in- 
strument for  purposes  of  determining  the  issue  price  of  the  new 
debt  instrument  received  in  a  debt-for-debt  exchange. 

Example  2. — Assume  the  holder  of  the  old  bond  in  Example  1 
above  had  recently  purchased  such  bond  for  $600.  Even  if  the  debt- 
for-debt  exchange  qualifies  as  a  reorganization,  the  holder  will 
have  an  issue  price  of  $600  and  includible  OID  of  $150  with  respect 
to  the  new  bond. 

Stock-for-debt  exchanges 

The  provision  also  repeals  the  stock-for-debt  exception  for  title  11 
cases  and  insolvent  debtors  for  taxpayers  that  issue  disqualified 
stock  in  exchange  for  debt.  For  this  purpose,  disqualified  stock  is 
any  stock  with  a  stated  redemption  price  and  that  either  is  subject 
to  a  fixed  redemption  date,  is  callable  by  the  issuer,  or  is  puttable 
by  the  holder.  In  addition,  disqualified  stock  will  not  be  considered 
to  be  stock  for  purposes  of  the  de  minimis  rule  of  section  108(e)(8). 

Thus,  under  the  bill,  taxpayers  in  title  11  cases  or  insolvent  tax- 
payers that  issue  disqualified  stock  in  discharge  of  debt  generally 
will  reduce  their  tax  attributes  by  the  amount  by  which  the  adjust- 
ed issue  price  of  the  debt  discharged  exceeds  the  fair  market  value 
of  that  stock.  In  the  case  of  an  insolvent  taxpayer  not  in  a  title  11 
case,  the  amount  of  COD  in  excess  of  the  amount  of  insolvency,  if 
any,  will  be  included  in  gross  income  in  accordance  with  present- 
law  rules  governing  the  taxation  of  COD. 

Effective  Date 

The  provision  generally  is  effective  for  debt-for-debt  or  stock-for- 
debt  exchanges  occurring  on  or  after  October  10,  1990.  The  provi- 
sion does  not  apply  to  an  exchange  that  is  pursuant  to  a  binding 
written  contract  in  effect  before  October  10,  1990,  and  all  times 
thereafter.  The  provision  does  not  apply  to  an  exchange  that  is  pur- 
suant to  a  tender  offer  or  exchange  offer  filed  with  the  Securities 
and  Exchange  Commission  before  October  10,  1990.  The  provision 
does  not  apply  to  an  exchange  that  is  pursuant  to  an  offer  the  ma- 
terial terms  of  which  were  described  in  a  written  public  announce- 
ment before  October  10,  1990,  and  which  was  the  subject  of  a  prior 
filing  with  the  Securities  and  Exchange  Commission,  and  which  is 
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subsequently  filed  with  the  Securities  and  Exchange  Commission 
by  December  31,  1990. 

In  addition,  the  provision  does  not  apply  to  an  exchange  result- 
ing from  a  proceeding  in  a  title  11  or  similar  case  that  had  been 
filed  before  October  10,  1990. 

6.  Employment  Tax  Provisions 

a.  Increase  in  dollar  limitation  on  amount  of  wages  and 
self-employment  income  subject  to  the  Medicare  hospi- 
tal insurance  payroll  tax  (sec.  13341  of  the  bill  and  sec. 
3121  of  the  Code) 

Present  Law 

As  part  of  the  Federal  Insurance  Contributions  Act  (FICA),  a  tax 
is  imposed  on  employees  and  employers  up  to  a  maximum  amount 
of  employee  wages.  The  tax  is  comprised  of  two  parts:  old-age,  sur- 
vivor, and  disability  insurance  (OASDI)  and  Medicare  hospital  in- 
surance (HI).  For  wages  paid  in  1990  to  covered  employees,  the  HI 
tax  rate  is  1.45  percent  on  both  the  employer  and  the  employee  on 
the  first  $51,300  of  wages  and  the  OASDI  tax  rate  is  6.2  percent  on 
both  the  employer  and  the  employee  on  the  first  $51,300  of  wages. 

Under  the  Self-Employment  Contributions  Act  of  1954  (SECA),  a 
tax  is  imposed  on  an  individual's  self-employment  income.  The  self- 
employment  tax  rate  is  the  same  as  the  total  rate  for  employers 
and  employees  (i.e.,  2.9  percent  for  HI  and  12.40  percent  for 
OASDI).  For  1990,  the  tax  is  applied  to  the  first  $51,300  of  self-em- 
ployment income  and,  in  general,  the  tax  is  reduced  by  any  wages 
for  which  employment  taxes  were  withheld  during  the  year. 

The  cap  on  wages  and  self-employment  income  subject  to  FICA 
and  SECA  taxes  is  indexed  to  changes  in  the  average  wages  in  the 
economy.  In  1991,  the  amount  of  wages  or  self-employment  income 
subject  to  the  tax  is  projected  to  be  $54,300. 

Reasons  for  Change 

The  committee  believes  that  increasing  the  cap  on  wages  and 
self-employment  income  subject  to  tax  with  respect  to  the  HI  tax 
will  improve  the  progressivity  of  the  tax  system.  In  addition,  in- 
creased revenues  under  the  bill  will  provide  necessary  funding  for 
the  Hospital  Insurance  Trust  Fund  and  will  enhance  its  long-term 
solvency. 

Explanation  of  Provision 

The  bill  increases  the  cap  on  wages  and  self-employment  income 
considered  in  calculating  HI  tax  liability  to  $73,000.  As  under 
present  law,  for  years  beginning  after  1991,  this  cap  is  indexed  to 
changes  in  the  average  wages  in  the  economy.  The  OASDI  wage 
cap  remains  at  the  level  provided  under  present  law. 

Effective  Date 
The  provision  is  effective  on  January  1,  1991. 
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b.  Extending  Medicare  coverage  of,  and  application  of  hos- 
pital insurance  tax  to,  all  State  and  local  government 
employees  (sec.  13342  of  the  bill  and  sec.  3121  of  the 
Code) 

Present  law 

Before  enactment  of  the  Consolidated  Omnibus  Reconciliation 
Act  of  1985  (COBRA),  State  and  local  workers  were  covered  under 
Medicare  only  if  the  State  and  the  Secretary  of  Health  and  Human 
Services  entered  into  a  voluntary  agreement  providing  for  such 
coverage.  In  COBRA,  the  Congress  extending  Medicare  coverage 
(and  the  corresponding  hospital  insurance  (HI)  payroll  tax)  on  a 
mandatory  basis  to  State  and  local  government  employees  (other 
than  students)  hired  after  March  31,  1986. 

For  wages  paid  in  1990  to  Medicare-covered  employees,  the  total 
HI  tax  rate  is  2.9  percent  of  the  first  $51,300  of  wages.  The  tax  is 
divided  equally  beween  the  employer  and  the  employee. 

Reasons  for  Change 

The  committee  believes  Medicare  coverage  should  be  extended  to 
all  employees  of  State  and  local  governments.  In  addition,  evidence 
suggests  that  a  substantial  number  of  former  employees  of  State 
and  local  governments  are  entitled  to  receive  Medicare  coverage 
due  to  other  employment  or  spousal  Medicare  eligibility.  These  em- 
ployees contribute  less  to  the  financing  of  the  Medicare  system 
than  employees  who  are  entitled  to  the  same  benefits,  but  who 
spend  their  entire  working  career  in  Medicare-covered  employ- 
ment. Therefore,  the  committee  believes  that  State  and  local  em- 
ployees hired  before  April  1,  1986,  (and  their  employers)  should  be 
liable  for  the  HI  tax  in  the  same  manner  as  is  required  of  Federal 
Government  employees,  State  and  local  government  employees 
hired  after  March  31,  1986,  and  private  sector  employees. 

Explanation  of  Provision 

The  bill  requires  coverage  of  all  employees  of  State  and  local  gov- 
ernments under  Medicare  without  regard  to  the  employee's  date  of 
hire.  The  2.9  percent  HI  payroll  tax  rate  is  imposed  on  employers 
and  employees  and  is  phased  in  with  respect  to  newly  covered 
State  and  local  government  employees  so  that  the  tax  rate  is  1.6 
percent  in  1992;  2.7  percent  in  1993;  and  2.9  percent  in  1994  and 
thereafter.  The  present-law  student  exception  is  retained  with  re- 
spect to  students  employed  in  public  schools,  colleges,  and  universi- 
ties. Coverage  may,  as  under  present  law,  continue  to  be  provided 
to  such  individuals  at  the  option  of  the  State  government. 

In  the  case  of  employees  who  are  required  to  pay  the  HI  tax  as  a 
result  of  this  provision  and  who  meet  certain  other  requirements, 
certain  services  performed  for  a  State  and  local  government  prior 
to  the  effective  date  are  deemed  to  have  been  covered  by  the  HI  tax 
for  purposes  of  determining  Medicare  eligibility.  Prior  State  and 
local  service  is  counted  regardless  of  whether  such  service  was  con- 
tinuous. 
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The  provision  authorizes  the  appropriation  of  funds  to  the  HI 
trust  fund  for  any  additional  cost  arising  by  reason  of  this  provi- 
sion. 

The  Secretary  of  Health  and  Human  Services  is  required  to  pro- 
vide a  process  by  which  employees  may  provide  evidence  of  prior 
State  and  local  governmental  service  if  such  service  is  necessary  to 
qualify  for  coverage  under  the  program. 

Effective  Date 

The  provision  is  effective  with  respect  to  services  performed  after 
December  31,  1991. 

c.  Extend  social  security  retirement  coverage  (OASDI)  to 
State  and  local  government  employees  not  covered  by  a 
public  employee  retirement  program  (sec.  13343  of  the 
bill  and  sec.  3121  of  the  Code) 

Present  Law 

Employees  of  State  and  local  governments  are  covered  under 
social  security  by  voluntary  agreements  entered  into  by  the  States 
with  the  Secretary  of  Health  and  Human  Services  (HHS).  After  a 
State  has  entered  into  such  an  agreement,  it  may  decide,  or  permit 
its  political  subdivisions  to  decide,  whether  to  include  particular 
groups  of  employees  under  the  agreement.  All  States  have  entered 
into  such  agreements.  The  extent  of  coverage  is  high  in  some 
States  and  limited  in  others.  Nationally,  about  72  percent  of  State 
and  local  workers  are  covered  by  social  security. 

With  certain  exceptions,  a  State  has  broad  latitude  to  decide 
which  groups  of  State  and  local  employees  are  covered  under  its 
agreement.  In  some  cases  in  which  States  have  elected  not  to  pro- 
vide coverage,  a  part  of  the  workforce  does  not  participate  in  any 
public  retirement  plan. 

For  1990,  the  social  security  (Old  Age,  Survivors,  and  Disability 
Insurance)  tax  rate  is  6.2  percent  of  covered  wages  up  to  $51,300 
and  is  imposed  on  both  the  employer  and  employee  (for  a  total  of 
12.40  percent). 

Reasons  for  Change 

Certain  employees  of  State  and  local  governments  have  no  retire- 
ment protection  either  from  social  security  or  a  public  retirement 
system.  Many  of  these  individuals  are  low-paid  individuals  with 
limited  or  intermittent  work  experience  and,  therefore,  social  secu- 
rity coverage  will  provide  important  disability  and  retirement  pro- 
tection. 

Explanation  o  f  Provision 

Under  the  bill,  State  and  local  workers  who  are  not  covered  by  a 
retirement  system  in  conjunction  with  their  employment  for  the 
State  or  local  government  are  required  to  be  covered  by  social  secu- 
rity (Old  Age,  Survivors,  and  Disability  Insurance  (OASDI))  and 
such  workers'  wages  are  subject  to  the  OASDI  taxes  under  the  Fed- 
eral Insurance  Contributions  Act  (FICA). 
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A  retirement  system  is  defined  as  under  the  definition  of  retire- 
ment system  contained  in  the  Social  Security  Act  (42  U.S.C.  sec. 
418(b)(4)).  Thus,  a  retirement  system  is  defined  as  a  pension,  annu- 
ity, retirement,  or  similar  fund  or  system  established  by  a  State  or 
by  a  political  subdivision  thereof. 

Whether  an  employee  is  a  member  (i.e.,  is  a  participant)  of  a  re- 
tirement system  is  based  upon  whether  that  individual  actually 
participates  in  the  program.  Thus,  whether  an  employee  partici- 
pates is  not  determined  by  whether  that  individual  holds  a  position 
that  is  included  in  a  retirement  system.  Instead,  that  individual 
must  actually  be  a  member  of  the  system.  For  example,  an  employ- 
ee whose  job  classification  is  of  a  type  that  ordinarily  is  entitled  to 
coverage  is  not  a  member  of  a  retirement  system  if  he  or  she  is 
ineligible  because  of  age  or  service  conditions  contained  in  the  plan 
and,  therefore,  is  required  to  be  covered  under  social  security.  Simi- 
larly, if  participation  in  the  system  is  elective,  and  the  employee 
elects  not  to  participate,  that  employee  does  not  participate  in  a 
system  for  purposes  of  this  rule,  and  is  to  be  covered  under  the 
social  security  system. 

The  Secretary  of  the  Treasury,  in  conjunction  with  the  Social  Se- 
curity Administration,  is  required  to  issue  guidance  in  order  to  im- 
plement the  purposes  of  this  provision. 

Effective  Date 

The  provision  is  effective  with  respect  to  services  performed  after 
September  30,  1990. 

d.  Increase  in  Railroad  Retirement  tier  2  payroll  taxes  (sec. 
13344  of  the  bill  and  sees.  3201,  3211,  and  3221  of  the 
Code) 

Present  Law 

Railroad  employers,  employees,  and  employee  representatives 
are  subject  to  a  payroll  tax  to  fund  tier  2  railroad  retirement  bene- 
fits. The  tax  rate  is  4.90  percent  for  employees,  16.10  percent  for 
employers,  and  14.75  percent  for  employee  representatives.  In  1990, 
the  tax  is  imposed  on  wages  up  to  a  maximum  of  $38,100.  In  1991, 
this  wage  base  is  projected  to  increase  to  $40,500. 

Reasons  for  Change 

The  committee  believes  that  an  increase  in  the  tier  2  payroll  tax 
will  improve  the  long-term  solvency  of  the  Railroad  Retirement  Ac- 
count. 

Explanation  of  Provision 

The  provision  increases  the  tier  2  tax  rate  by  0.10  percent  for 
employees  (for  a  total  rate  of  5.00  percent),  0.30  percent  for  employ- 
ers (for  a  total  rate  of  16.40  percent),  and  0.30  percent  for  employee 
representatives  (for  a  total  rate  of  15.05  percent). 
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Effective  Date 

The  provision  applies  to  compensation  paid  after  December  31, 
1990,  in  the  case  of  the  employer-level  tax  and  to  compensation  re- 
ceived after  December  31,  1990,  in  the  case  of  the  employee  and 
employee  representative  taxes. 

e.  Payroll  tax  deposit  stabilization  (sec.  13345  of  the  bill 
and  sec.  6302(g)  of  the  Code) 

Present  Law 

Treasury  regulations  have  established  the  system  under  which 
employers  deposit  income  taxes  withheld  from  employees'  wages 
and  FICA  taxes.  The  frequency  with  which  these  taxes  must  be  de- 
posited increases  as  the  amount  required  to  be  deposited  increases. 

Employers  are  required  to  deposit  these  taxes  as  frequently  as 
eight  times  per  month,  provided  that  the  amount  to  be  deposited 
equals  or  exceeds  $3,000.  These  deposits  must  be  made  within  three 
banking  days  after  the  end  of  the  eighth-monthly  period. 

Effective  August  1,  1990,  employers  who  are  on  this  eighth- 
monthly  system  are  required  to  deposit  income  taxes  withheld  from 
employees'  wages  and  FICA  taxes  by  the  close  of  the  applicable 
banking  day  (instead  of  by  the  close  of  the  third  banking  day)  after 
any  day  on  which  the  business  cumulates  an  amount  to  be  deposit- 
ed equal  to  or  greater  than  $100,000  (regardless  of  whether  that 
day  is  the  last  day  of  an  eighth-monthly  period). 

For  1990,  the  applicable  banking  day  is  the  first.  For  1991,  the 
applicable  banking  day  is  the  second.  For  1992,  the  applicable 
banking  day  is  the  third.  For  1993  and  1994,  the  applicable  banking 
day  is  the  first.  The  Treasury  Department  is  given  authority  to 
issue  regulations  for  1995  and  succeeding  years  to  provide  for  simi- 
lar modifications  to  the  date  by  which  deposits  must  be  made  in 
order  to  minimize  unevenness  in  the  receipts  effects  of  this  provi- 
sion. 

Reasons  for  Change 

The  committee  believed  that  it  was  appropriate  to  simplify  this 
provision  by  making  the  deposit  rules  uniform  for  all  years. 

Explanation  of  Provision 

The  bill  requires  that  deposits  equal  to  or  greater  than  $100,000 
must  be  made  by  the  close  of  the  next  banking  day  for  all  years. 
Thus,  no  change  from  present  law  is  necessary  for  calendar  year 
1990,  but  for  calendar  years  1991  and  1992  deposits  are  accelerated. 
The  regulatory  authority  provided  to  the  Treasury  Department  is 
repealed. 

Effective  Date 

The  provision  is  effective  for  amounts  required  to  be  deposited 
after  December  31,  1990. 
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7.  Limitation  on  Itemized  Deductions  (sec.  13351  of  the  bill  and 
new  sec.  68  of  the  Code) 

Present  Law 

Under  present  law,  individuals  who  do  not  elect  the  standard  de- 
duction may  claim  itemized  deductions  (subject  to  certain  limita- 
tions) for  certain  nonbusiness  expenses  incurred  during  the  taxable 
year.  Among  these  deductible  expenses  are  unreimbursed  medical 
expenses,  casualty  and  theft  losses,  charitable  contributions,  quali- 
fied residence  interest,  a  portion  of  personal  interest  (10  percent  in 
1990;  zero  thereafter),  State  and  local  income  and  property  taxes, 
moving  expenses,  unreimbursed  employee  business  expenses,  and 
certain  other  miscellaneous  expenses. 

Certain  itemized  deductions  are  allowed  only  to  the  extent  that 
the  amount  of  the  expense  incurred  during  the  taxable  year  ex- 
ceeds a  specified  percentage  of  the  taxpayer's  adjusted  gross 
income  (AGI).  Unreimbursed  medical  expenses  for  care  of  the  tax- 
payer and  the  taxpayer's  spouse  and  dependents  are  deductible 
only  to  the  extent  that  the  total  of  such  expenses  exceeds  7.5  per- 
cent of  the  taxpayer's  AGI.  Nonbusiness  casualty  or  theft  losses  are 
deductible  only  to  the  extent  that  the  amount  of  the  loss  arising 
from  each  casualty  or  theft  exceeds  $100  and  only  to  the  extent 
that  total  casualty  and  theft  losses  exceed  10  percent  of  the  taxpay- 
er's AGI.  Unreimbursed  employee  business  expenses  and  certain 
other  miscellaneous  itemized  deductions  are  deductible  only  to  the 
extent  that  the  total  of  such  expenses  and  deductions  exceeds  two 
percent  of  the  taxpayer's  AGI. 

Reasons  for  Change 

The  committee  determined  that  it  is  appropriate  to  impose  a  lim- 
itation on  otherwise  deductible  expenses  of  individual  taxpayers 
with  AGI  exceeding  $100,000.  The  higher  an  individual's  AGI,  the 
less  likely  it  is  that  an  otherwise  deductible  expense  will  signifi- 
cantly affect  the  individual's  ability  to  pay  income  taxes.  Thus,  the 
committee  believes  that  the  goal  of  personalizing  the  Federal 
income  tax  based  on  each  individual's  ability  to  pay  taxes  is  en- 
hanced by  adoption  of  a  rule  that  imposes  some  limitation  on  de- 
ductibility of  amounts  paid  (other  than  medical  expenses,  casualty 
and  theft  losses,  and  investment  interest)  by  high-income  individ- 
uals, yet  generally  allows  full  deductibility  at  the  margin. 

Explanation  of  Provision 

The  bill  provides  that  total  otherwise  allowable  itemized  deduc- 
tions (other  than  medical  expenses,  casualty  and  theft  losses,  and 
investment  interest)  are  reduced  by  an  amount  equal  to  three  per- 
cent of  the  amount  of  a  taxpayer's  AGI  in  excess  of  $100,000. 3 9  In 
no  event,  however,  are  total  otherwise  allowable  itemized  deduc- 
tions (excluding  medical  expenses,  casualty  and  theft  losses,  and  in- 


39  The  threshold  amount  is  $50,000  in  the  case  of  a  separate  return  filed  by  a  married  individ- 
ual within  the  meaning  of  section  7703.  The  threshold  amounts  are  not  indexed  for  inflation. 
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vestment  interest)  reduced  by  more  than  80  percent.  The  provision 
applies  only  to  individual  taxpayers  and  not  to  an  estate  or  trust. 

In  computing  the  amount  of  the  reduction  of  total  itemized  de- 
ductions under  the  provision,  all  present-law  limitations  applicable 
to  such  deductions  first  are  applied  and  the  otherwise  allowable 
total  amount  of  deductions  then  is  reduced  pursuant  to  the  provi- 
sion. For  purposes  of  determining  the  tax  treatment  of  State 
income  tax  refunds  and  other  similar  payments,  the  present-law 
tax  benefit  rule  applies. 

For  example,  a  taxpayer  with  AGI  of  $250,000  and  $90,000  of  oth- 
erwise allowable  itemized  deductions  ($20,000  of  which  are  medical 
expenses,  casualty  and  theft  losses,  and  investment  interest)  would 
have  itemized  deductions  reduced  by  $4,500  [3%  X 
($250,000  -$100,000)].  If  such  a  taxpayer's  AGI  increased  above 
$1,966,667  and  itemized  deductions  remained  the  same,  the  taxpay- 
er would  still  be  able  to  deduct  a  total  of  $14,000  of  itemized  deduc- 
tions other  than  medical  expenses,  casualty  and  theft  losses,  and 
investment  interest  [20%  X  ($90,000 -$20,000)]. 

The  provision  does  not  affect  the  present-law  rules  for  calculat- 
ing the  alternative  minimum  tax.  Thus,  for  purposes  of  computing 
alternative  minimum  taxable  income  (AMTI),  itemized  deductions 
which  are  otherwise  allowable  in  computing  AMTI  are  not  reduced 
under  the  provision. 

Effective  Date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1990. 

8.  Deny  Deduction  for  Certain  Interest  Paid  by  Corporations  to 
the  IRS  on  Tax  Obligations  (sec.  13352  of  the  bill  and  new 
sec.  163(k)  of  the  Code) 

Present  Law 

In  general,  coporations  are  allowed  an  income  tax  deduction  for 
all  interest  paid  or  accrued,  including  interest  on  tax  obligations. 

Individuals  are  not  permitted  to  deduct  personal  interest.  For 
this  purpose,  personal  interest  includes  interest  on  underpayments 
of  the  individual's  income  taxes,  even  if  all  of  a  portion  of  the  indi- 
vidual's income  is  attributable  to  a  trade  or  business. 

Reasons  for  Change 

The  committee  believes  that  it  is  appropriate  to  deny  a  deduction 
for  certain  interest  paid  by  corporations  to  the  IRS  on  underpay- 
ments relating  to  any  type  of  Federal  tax. 

Explanation  of  Provision 

The  bill  denies  a  deduction  for  interest  economically  accruing 
after  December  31,  1990,  that  is  paid  by  a  corporation  to  the  IRS  on 
underpayments  relating  to  any  type  of  Federal  tax.  Thus,  if  a  cor- 
poration filed  a  return  in  1988,  was  assessed  additional  tax  by  the 
IRS  in  1991,  and  pays  those  amounts  in  full  in  1992,  the  corpora- 
tion may  deduct  the  interest  economically  accruing  with  respect  to 
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the  period  1987  through  1990,  but  may  not  deduct  the  interest  eco- 
nomically accruing  after  1990.  This  rule  applies  regardless  of 
whether  the  corporation  is  on  a  cash  basis  or  accrual  basis,  or 
when  the  interest  is  paid  or  deemed  paid.  The  present-law  proce- 
dures (described  in  section  4  of  Rev.  Proc.  84-58,  as  modified  by  An- 
nouncements 86-108  and  86-114)  permitting  a  taxpayer  to  make  a 
remittance  of  contested  tax  and  interest  thereon  after  a  deficiency 
notice  has  been  provided,  while  continuing  to  contest  the  asserted 
deficiency  in  Tax  Court,  would  not  be  changed. 

The  Secretary  has  the  authority  to  credit  the  amount  of  any 
overpayment  against  any  liability  under  the  Code  (sec.  6402).  To 
the  extent  a  portion  of  tax  due  is  satisfied  by  a  credit  of  an  over- 
payment, no  interest  is  imposed  on  that  portion  of  the  tax  (sec. 
6601(f)).  The  Secretary  should  implement  the  most  comprehensive 
crediting  procedures  under  section  6402  that  are  consistent  with 
sound  administrative  practice. 

Effective  Date 

The  provision  is  effective  for  interest  economically  accruing  on  or 
after  January  1,  1991,  regardless  of  the  taxable  period  (if  any)  to 
which  the  underlying  tax  may  relate. 

III.  MATTERS  REQUIRED  TO  BE  DISCUSSED  UNDER  THE 
RULES  OF  THE  HOUSE 

A.  Vote  of  the  Committee 

In  compliance  with  clause  2(1)(2)(B)  of  Rule  XI  of  the  House  of 
Representatives,  the  following  statement  is  made  about  the  vote  of 
the  Committee  on  Titles  XII  and  XIII.  Titles  XII  and  XIII  were  or- 
dered reported  without  recommendation  by  voice  vote. 

B.  Oversight  Findings 

In  compliance  with  clause  2(a)(3)(A)  of  Rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  Committee  advises  that  it  was  as 
a  result  of  the  Committee's  oversight  activities  with  respect  to  vari- 
ous revenue  proposals,  and  the  response  to  the  revenue  reconcilia- 
tion instructions  contained  in  House  Concurrent  Resolution  310, 
that  the  Committee  concluded  that  it  is  appropriate  to  enact  the 
provisions  contained  in  Titles  XII  and  XIII. 

The  Committee  on  Ways  and  Means  and  its  Subcommittees  have 
held  numerous  hearings  during  the  101st  Congress  on  various  reve- 
nue-related provisions  included  in  its  revenue  title  (Title  XIII)  as 
submitted  to  the  Committee  on  the  Budget  in  response  to  the  reve- 
nue reconciliation  instructions. 

C.  Oversight  by  the  Committee  on  Government  Operations 

In  compliance  with  clause  2(1)(3)(D)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  states  that  no  oversight 
findings  and  recommendations  have  been  submitted  to  this  Com- 
mittee on  Government  Operations  with  respect  to  the  provisons 
contained  in  Titles  XII  and  XIII. 
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D.  Inflationary  Impact 

In  compliance  with  clause  2(1)(4)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  states  that  the  enactment 
of  Titles  XII  and  XIII  is  expected  to  significantly  reduce  inflation- 
ary pressures  in  the  operation  of  the  national  economy. 

E.  Budget  Effects  of  the  Bill 

1.  COMMITTEE  ESTIMATES 

In  compliance  with  clause  7(a)  of  Rule  XIII  of  the  House  of  Rep- 
resentatives, the  following  statement  is  made: 

The  Committee  agrees  with  the  estimates  prepared  by  the  Con- 
gressional Budget  Office  (CBO)  which  is  included  below. 

Table  1  below  summarizes  the  budget  effect  (both  outlays  and 
revenues)  by  major  program.  These  estimates  are  identical  to  those 
made  by  CBO  and  the  Joint  Committee  on  Taxation.  Only  provi- 
sions which  have  a  direct  impact  upon  budget  outlays  or  revenues 
are  shown  in  these  tables. 

The  reconciliation  target  (both  outlays  and  revenues)  was  $18.5 
billion  in  fiscal  year  1991  and  $194.4  billion  over  the  5-year  period. 
The  bill  as  reported  by  the  Committee  has  achieved  total  deficit  re- 
duction of  $23.9  billion  in  fiscal  year  1991  and  $198.2  billion  over 
the  5-year  period,  Thus,  the  Committee  has  more  than  met  its  obli- 
gation under  the  budget  resolution. 

Table  2  presents  the  outlay  impact  for  each  Medicare  provision 
in  Title  XII,  and  Table  3  presents  the  revenue  impact  for  each  rev- 
enue provision  in  Title  XIII. 

TABLE  1.— COMMITTEE  ON  WAYS  AND  MEANS  RECONCILIATION  INSTRUCTION  AND  RECONCILIATION 
LEGISLATION  AS  REPORTED  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS 

[By  fiscal  year,  in  billions  of  dollars] 

1991  1992  1993  1994  1995  5-year 


Reconciliation  Instruction 


Revenues   -13.225  -24.135  -24.040  -28.950  -28.450  -118.800 

Outlays   -3.320  -9.245  -11.870  -  14.148  -  17.020  -55.603 

Unspecified  Deficit  Reduction   -2.000  -3.000  -4.000  -5.000  -6.000  -20.000 

Committee  Total   -18.545  -36.380  -39.910  -48.098  -51.470  -194.403 


Budget  Effects  of  the  Reconciliation  Legis- 
lation As  Reported  by  the  Committee  on 


Ways  and  Means 
Medicare 

Medicare  Program   -3.268  -5.712  -7.242  -8.042  -8.823  -33.087 

Medicare  Beneficiaries   -1.040  -2.450  -3.750  -4.695  -5.285  -17.220 

Total  Medicare   -4.308  -8.162  -10.992  -  12.737  -  14.108  -50.307 

Social  Security  (Overpayments)   0.000  -0.043  -0.028  0.000  0.000  -0.071 

Customs  Service  User  Fees   0.000  -0.572  -0.562  -0.568  -0.590  -2.292 

IRS  User  Fees   -0.045  -0.045  -0.045  -0.045  -0.045  -0.225 

PBGC   -0.120  -0.130  -0.130  -0.130  -0.130  -0.640 

Revenues   -19.400  -31.600  -27.900  -32.200  -33.600  -144.700 

Committee  Total   -23.873  -40.552  -39.657  -45.680  -48.473  -198.235 


Note:  Minus  sign  denotes  a  reduction  in  the  deficit— outlay  reduction  or  revenue  increase. 


365 

TABLE  2.  MEDICARE  PROVISIONS 


[By  fiscal  year,  in  millions  of  dollars] 


1991 

1992 

1993 

1994 

1995 

5-year 

Part  A 

1. 

Hospital  Capital  -15%,  PPS  FY91  (10/ 

-810 

-120 

0 

0 

0 

-930 

90). 

2. 

Hospital  Update — wage/regional  adj. 

-495 

-2105 

-2710 

-2820 

-3045 

-11,175 

-2.0%  for  FY91  (1/91) 

-1.5%  net  FY92;  capital  100%, 

-3.55%  update 

—  1  0%  in  FY93 

3. 

DRG  Payment  Window  of  72  hours  (1/ 

-75 

-135 

-150 

-165 

-185 

-710 

91). 

A 

4. 

Graduate  Medical  Education  (7/91)  

0£ 
—  00 

—  /u 

—  30 

i  cn 
—  loU 

1  EG 

—  loo 

CI  c 

—  olo 

c 
0. 

DDC  Cvamnf  U/tenitolo 

rro-txempi  nospnais  

—  DU 

7C. 
—  /O 

1  n 
—  1U 

U 

U 

1  A  C 

— 140 

6. 

Cont.  FY90  payment  policies  11/1-12/ 

-425 

o 

o 

o 

o 

—  425 

31/90. 

Tn+ol      Dirt  A 

loiai — ran  ft  

1  onn 
—  iyuu 

or  ac 
—  ZOUD 

—  t^ybO 

—  oloo 

— ooyo 

i  o  onn 

—  io,yuu 

Part  B 

7. 

Overpriced  Physician  Procedures 

50%  in  rY91  

—250 

—410 

—  450 

—  500 

—  555 

—2165 

DAD/%      co/  ;M  rvni 

KAPS  —  b%  in  FYS!  

—  160 

—  265 

—  295 

—  350 

-385 

—  1455 

Subtotal— Overpriced  Proce- 

-410 

-675 

-745 

-850 

-940 

-3620 

dures. 

0 

8. 

Physician  Update  

—  235 

—  500 

—610 

—  675 

—755 

—  2775 

0%  in  91;  primary  care/floor 

2%  in  92 

9. 

Other  Physician  Provisions 

New  physicians  

-50 

-95 

-110 

-125 

-135 

—  515 

Assistants  at  Surgery  

—  30 

-50 

—  55 

-60 

-65 

—  260 

Interpretation  of  EKGs  1/92)  

0 

-135 

-225 

-250 

-275 

—  885 

Subtotal — Other  Physicians 

-80 

—  280 

—  390 

—435 

-475 

-1660 

10. 

Hospital  Outpatient  Services 

-278 

—  436 

—  521 

-415 

-360 

-2010 

Capital  at  -15%  thru  12/93  (10/ 

90) 

Services  at  -2%  thru  12/93  (10/ 

90) 

Surg./Rad.  limits  to  33/67%  (1/ 

91) 

1 1 
il. 

Durable  Medical  Equipment  

—  185 

—351 

—431 

—  502 

—  548 

—  2017 

19 

Clinical  Laboratory  Services  

oc 

—oo 

1  7C 

—  I/O 

ocn 

—  3UU 

—  o4U 

1 1  en 
—  IIOU 

13. 

Cont.  FY90  -1/4%  policy  11/1-12/ 

-70 

0 

0 

0 

0 

-70 

31/90. 

Total— Part  B  

-1343 

-2417 

-2947 

-3177 

-3418 

-13,302 

Part  A  and  B 

1  A 

14. 

ccDn 

—  25 

—  40 

—  40 

—40 

—40 

1  oc 

—  loo 

15. 

Secondary  Payer  Extensions  

0 

-750 

—  1290 

—  1690 

—  1970 

—  5700 

Total— Part  A  and  B  

-25 

-790 

-1330 

-1730 

-2010 

-5885 

Total — Medicare  Program  

—  3268 

—  5712 

—  7242 

—  8042 

0000 

oo  r\oi 
—  oo,Uo/ 

Medicare  Beneficiary  Provisions 

16. 

Part  B  Premium  Increases  Set— ad  hoc 

-690 

-1560 

-2650 

-3565 

-4125 

-12,590 

increase. 

17. 

Part  B  Deductible  $100  in  CY91,  $100  in 

-350 

-890 

-1100 

-1130 

-1160 

-4630 

92-95. 

Total— Medicare  Beneficiaries 

-1040 

-2450 

-3750 

-4695 

-5285 

-17,220 

Note:  (date)  denotes  effective  date  of  the  provision. 
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TABLE  3— BUDGET  RECONCILIATION-REVENUE  PROPOSALS  AS  APPROVED  BY  THE  COMMITTEE  ON 
WAYS  AND  MEANS  ON  OCTOBER  10, 1990 

[Fiscal  Years  1991-1995,  in  billions  of  dollars] 


Item 


Effective 


1991 


1992 


1993 


1994 


1995 


1991-95 


A.  Deficit  Reduction  Provisions: 
1.  Energy  taxes: 

a.  Motor  fuels  tax  (5 
cents;  9  cents 


oftpr  7/1  /Q1  1  1 
duel  / / 1/ ji j   

12/1/90 

5.3 

9.3 

9.0 

9.1 

9.1 

41  8 

b.  2-cent  petroleum 

tax  (exemptions 

fnr  maniifartnrino 

1UI    II ICJI IU  1  Q\j  IUI  II  l£r 

ICCUolULrNo,  dllu 

hrtmo  hoatino  (\\\\ 

IIUMIC  Mealing  UN  J  ... 

1  /1  /91 

1/1/31 

1  6 

2.3 

2.3 

2  4 

2  4 

11  0 

1 1  .u 

2.  Increase  tobacco  taxes 

by  4  cents  per  pack  in 

1991  and  by  4  cents 

nor  n^rk  in  1 QQ3 

1  /I  /Ql 

1/ 1/31 

u.o 

u.o 

1  5 
i.  j 

1  5 
i.  j 

1  5 

i.  j 

5  Q 

J.3 

3.  Beer,  wine,  and  distilled 

spirits  taxes 2  

1  /I  /Ql 
1/1/31 

1  ^ 
1.0 

O  1 
L.i 

O  1 

L.i 

9  1 

9  1 

q  q 

3.3 

A    1  HO/.  Iiivnrw  ovrico  tov  3 

h.  iu/o  luxury  excise  iax  .. 

1  /l  /Q1 
1/1/31 

U.J 

U.J 

U.D 

n  7 
u./ 

fl  7 

9  8 

5.  Expand  ozone-depleting 

chemical  excise  tax 4 

1/1/91 

0.1 

r\  1 
U.l 

n  i 
U.l 

n  i 
U.l 

U.l 

U.O 

6.  Loss  deductions  and 

salvage  values  for 

insurance  companies  (8- 

year  phasein)  

1/1/90 

0.3 

0.2 

0.2 

0.2 

0.2 

i  i 
1.1 

7.  Adopt  foreign 

compliance  provisions 

including  certain 

provisions  from  H.R. 

430o  

o  /on  /nn 

o/zu/yo 

(5) 

(5) 

0.1 

n  1 
U.l 

U.l 

U.J 

8.  Amortize  insurance 

policy  deferred 

acquisition  expenses 

(DAC)  

A  /OA.  /HA. 

9/30/90 

1.5 

1.7 

1.7 

1.6 

1  c 
1.0 

o.U 

9.  Leaking  underground 

storage  tank  (LUST) 

trust  fund  (5  years) 

n  /n  /c  ■  on 

0.1 

0.1 

U.l 

n  i 
0.1 

n  1 
U.l 

U.D 

10.  Increase  Airport  Trust 

Fund  aviation  excise 

taxes  (5  years)  6  

10/1  /AA 

1^/1/90 

1.4 

2.3 

2.5 

0  7 

L.I 

o.U 

1 1  q 
11.3 

11.  Increase  harbor 

maintenance  tax  

1/1/91 

0.3 

0.3 

0.4 

0.4 

0.4 

1.8 

12.  Retiree  health  with 

reversion  excise  increase 

and  asset  cushion 

requirement 7  

0.5 

0.2 

0.1 

0.1 

(5) 

0.9 

13.  State  and  local  HI  8 

1/1/92   

0.7 

1.4 

1.6 

1.6 

5.2 

14.  Corporate  Federal  tax 

underpayments:  Disallow 

deduction  for  interest 

paid  to  IRS  attributable 

to  time  after  12/31/90... 

1/1/91 

1.4 

0.7 

0.6 

0.4 

09.6 

3.9 

15.  Certain  business  tax 

provisions: 

a.  Expand  and  clarify 

reporting  and 

allocation  rules  for 

certain  asset 

acquisitions  

10/10/90 

(5) 

(5) 

(5) 

(5) 

(5) 

0.1 
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TABLE  3.— BUDGET  RECONCILIATION— REVENUE  PROPOSALS  AS  APPROVED  BY  THE  COMMITTEE  ON 
WAYS  AND  MEANS  ON  OCTOBER  10, 1990— Continued 

[Fiscal  Years  1991-1995,  in  billions  of  dollars] 


Item 


Effective 


1991 


1992 


1993 


1994 


1995 


1991-95 


b.  Require  accrual  of 
redemption 
premium  for 
certain  preferred 

stock   10/10/90 

c.  Expand  application 
of  CERT  rules  to 
subsidiary 

acquisitions   10/10/90 

d.  Require  recognition 
of  corporate-level 
gain  in  certain 
divisive  corporate 
transactions  (5- 
year  limitation 

period)   10/10/90 

e.  Clarify  treatment 

of  debt  exchanges...  10/10/90 

16.  Limitation  on  itemized 
deductions9   1/1/91 

17.  Increase  HI  wage  cap 

to  $73,000   1/1/91 

18.  State  and  local  social 

security  (OASDI)  10  

19.  Increase  railroad 
retirement  tier  2  payroll 

taxes 10  

20.  Payroll  tax  deposit 

stabilization  

Subtotals,  Deficit 

Reduction  Provisions  

B.  Progressivity  enhancement 
Provision: 

Increase  EITC   1/1/91 

Net  Deficit  Reduction   


(5) 

0.1 

0.1 

0.1 

0.1 

(5) 

0.1 

0.1 

0.1 

0.1 

(5) 

(5) 

(5) 

(5) 
\  / 

(5) 

0.1 

0.1 

0.1 

(5) 

(5) 

0.6 

3.9 

4.0 

4.5 

5.2 

0.9 

2.8 

2.9 

3.1 

3.3 

2.0 

2.2 

2.4 

2.5 

2.7 

(5) 

(5) 

(5) 

0.1 

0.1 

1.0 

2.2 

-3.2 

19.5 

32.7 

294 

33.5 

34.9 

-0.1 

-1.1 

-1.2 

-1.3 

-1.3 

19.4 

31.6 

27.9 

32.2 

33.6 

0.4 


0.2 
0.3 
18.2 
13.0 
11.7 

0.2 


149.7 


-5.0 
144.7 


Notes:  Details  may  not  add  to  totals  due  to  rounding.  Interaction  between  or  among  items  has  not  been  taken  into  account  for  the  purpose  of 
this  table.  In  "Effective"  column:  D/o/E+30=30  days  after  date  of  enactment. 

1  Railroads  subject  to  the  increase  in  motor  fuels  tax  with  all  revenue  from  railroads  subject  to  the  tax  dedicated  to  deficit  reduction.  50%  of 
motor  fuels  tax  increase  dedicated  to  deficit  reduction;  50%  dedicated  to  highway  trust  fund  (20%  of  this  portion  to  be  allocated  to  mass  transit 
account).  Each  State  to  receive  highway  account  apportionments  and  allocations  equal  to  at  least  95%  of  its  contribution  attributable  to  increased 
revenue. 

2  Increase  distilled  spirits  by  $1.50  (to  $14/proof  gallon);  double  beer  to  32  cents/6-pack  ($18/barrel);  increase  table  wine  to  25  cents/bottle 
($1.27/gallon);  increase  rates  on  fortified  wines  to  maintain  current-law  differentials  between  rates.  Increases  in  beer  and  wine  rates  have 
exemptions  for  some  production  by  small  domestic  wineries  and  breweries. 

3  Tax  applies  to  specific  newly-manufactured  items  with  retail  prices  above  the  following  thresholds:  automobiles— $30,000;  boats  and  yachts — 
$100,000;  jewelry— $5,000;  furs— $5,000;  and  planes— $100,000.  Automobiles,  boats,  ana  planes  used  to  transport  people  or  property  for  hire  are 
exempt.  Tax  is  10%  of  purchase  price  in  excess  of  thresholds. 

4  The  tax  with  respect  to  the  new  chemicals  subject  to  the  tax  is  phased  in  as  follows:  1991— $1.37,  1992— $1.37,  1993— $1.67,  1994 — 
$3.00,  1995  and  thereafter— $3.10. 

5  Gain  of  less  than  $50  million. 

6  This  estimate  is  presented  relative  to  the  Congressional  Budget  Office  (CBO)  baseline  which  assumes  extension  of  the  Airport  and  Airway  Trust 
Fund  (AATF)  taxes  with  the  aviation  tax  reduction  trigger  in  effect.  The  estimate  reflects  the  effects  both  of  removing  the  trigger  and  of  increasing 
the  rates  of  certain  of  the  AATF  taxes  by  25%  as  proposed  in  the  President's  budget. 

7  Permit  certain  tax-free  transfers  of  excess  pension  assets  to  pay  retiree  health  benefits.  (Revenue  effect  in  billions:  1991 =$0.5;  1992 =$0.3; 
1993=$0.2;  1994=$0.2;  1995=$0.1;  1991-95  Total= $1.3.)  Generally  effective  for  reversions  after  September  30,  1990,  increase  the  reversion 
excise  tax  to  20%.  If  the  employer  does  not  transfer  30%  of  the  reversion  to  a  qualified  replacement  plan  or  provide  certain  benefit  increases  to 
plan  participants  and  retirees  of  at  least  25%  of  the  reversion,  the  reversion  tax  is  50%.  (Revenue  effect  in  billions:  1991  =  Loss  of  less  than  $50 
million;  1992  =  $-0,1;  1993  =  $-0.1;  1994=$-0.1;  1995  =  $-0.1;  1991-95  Total  =  $-0.5.) 

8  HI  rate=0.8%  in  1992,  1.35%  in  1993,  1.45%  in  1994  and  thereafter. 

9  Disallow  itemized  deductions  in  an  amount  equal  to  3%  of  AGI  in  excess  of  $100,000  for  single  returns,  $100,000  for  joint  returns,  and 
$100,000  for  head  of  household  returns.  Proposal  does  not  apply  to  medical  expenses,  casualty  losses,  or  investment  interest.  Disallowance  under 
the  proposal  cannot  exceed  80%  of  otherwise  deductible  itemized  deductions  subject  to  the  proposal. 

10  Estimate  provided  by  CBO. 
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2.  STATEMENT  REGARDING  NEW  BUDGET  AUTHORITY  AND  TAX 
EXPENDITURE 

In  compliance  with  clause  2(1)(3)(B)  of  Rule  XI  of  the  House  of 
Representatives,  the  Committee  states  that  the  letter  from  the  Con- 
gressional Budget  Office  indicates  that  there  are  changes  in  budget 
authority,  new  spending  authority  as  described  in  Section  401(c)(2) 
of  the  Congressional  Budget  Act  of  1974,  and  on  tax  expenditures 
as  a  result  of  the  reconciliation  provisions  of  Titles  XII  and  XIII. 
These  are  identified  in  the  CBO  letter  below. 

3.  COST  ESTIMATE  PREPARED  BY  THE  CONGRESSIONAL  BUDGET  OFFICE 

In  compliance  with  Clause  2(1)(3)(C)  of  Rule  XI  of  the  House  of 
Representatives  requiring  a  cost  estimate  prepared  by  the  Congres- 
sional Budget  Office,  the  following  report  prepared  by  the  CBO  is 
provided. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  Dan  Rostenkowski, 
Chairman,  Committee  on  Ways  and  Means, 
United  States  House  of  Representatives, 
Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  the  Reconciliation  provisions 
of  the  Committee  on  Ways  and  Means,  as  ordered  transmitted  to 
the  House  Committee  on  the  Budget,  October  15,  1990. 

The  estimates  included  in  the  attached  table  represent  the  1991- 
1995  effects  on  the  federal  budget  and  on  the  budget  resolution 
baseline  of  the  Committee's  legislative  proposals  affecting  spend- 
ing. CBO  understands  that  the  Committee  on  the  Budget  will  be  re- 
sponsible for  intrerepreting  how  savings  contained  in  these  legisla- 
tive proposals  measure  against  the  budget  resolution  reconciliation 
instructions. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

TITLE  XII — COMMITTEE  ON  WAYS  AND  MEANS:  SPENDING  PROVISIONS-SUBTITLES  A  THROUGH  E  AS 
REPORTED  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS 

[By  fiscal  year,  in  millions  of  dollars] 

1991  1992  1993  1994  1995        Total  1991- 


DIRECT  SPENDING 
SUBTITLE  A— PROVISIONS  RELATING  TO 
MEDICARE  PART  A 
Sec.  12001.  Reductions  in  payments  for 
capital-related  costs  of  inpatient  PPS 

hospital  services  for  fiscal  year  1991 ....      -810        -  120  0  0  0  -930 
Sec.  12002.  Prospective  payment  hospi- 
tals                                        -495      -2,105      -2,710      -2,820      -3,045     -  11,175 
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TITLE  XII— COMMITTEE  ON  WAYS  AND  MEANS:  SPENDING  PROVISIONS-SUBTITLES  A  THROUGH  E  AS 
REPORTED  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS-Continued 

[By  fiscal  year,  in  millions  of  dollars] 

1991  1992  1993  1994  1995       Total  1991- 


Sec.  12003.  Expansion  of  DRG  payment 

window   -75  -135  -150  -165  -185  -710 

Sec.  12004.  Payments  for  direct  gradu- 
ate medicial  educations  costs   -35  -70  -95  -150  -165  -515 

Sec.  12005.  PPS-Exempt  hospitals   -60  -75  -10  0  0  -145 

Sec.  12006.  Freeze  in  payments  under 

part  A  through  December  31    -425  0  0  0  0  -425 

Subtotal-Subtitle  A   -1,900  -2,505  -2,965  -3,135  -3,395  -13,900 


SUBTITLE  B — PROVISIONS  RELATING  TO 
MEDICARE  PART  B 
Sec.  12101.  Reduction  in  payments  for 

overvalued  procedures  

Sec.  12102.  Payment  for  radiology  serv- 
ices  

Sec.  12103.  Anesthesia  services  

Sec.  12104.  Pathlogy  services  

Sec.  12105.  Payments  for  physicians' 

services  

Sec.  12106  Treatment  of  new  physicians... 
Sec.  12107.  Payments  for  assistants  at 

surgery   

Sec.  12108.  Interpretation  of  electrocar- 
diograms  

Sec.  12111.  Payments  for  hospital  outpa- 
tient services  

Sec.  12112.  Durable  medical  equipment  

Sec.  12113.  Payments  for  clinical  diag- 
nostic Laboratory  tests  

Sec.  12114.  Reduction  in  payments 
under  part  B  during  final  2  months  of 
1990   

Subtotal— Subtitle  B   -1,343      -2,417      -2,947      -3,177      -3,418  -13,302 


SUBTITLE  C— PROVISIONS  RELATING  TO 
MEDICARE  PART  A  AND  B 
Sec.  12201.  End  state  renal  disease 


services  

-25 

-40 

-40 

-40 

-40 

-185 

Sec.  12202.  Extension  of  secondary 

payor  provisions  

0 

-750 

-1,290 

-1,690 

-1,970 

-5,700 

Subtotal— Subtitle  C  

-25 

-790 

-1,330 

-1,730 

-2,010 

-5,885 

SUBTITLE  D — PROVISIONS  RELATING  TO  MED- 
ICARE PART  B  PREMIUM  AND  DEDUCTIBLE 

Sec.  12301.  Part  B  premium   -690  -1,560  -2,650  -3,565  -4,125  -12,590 

Sec.  12302.  Part  B  deductible   -350  -890  -1,100  -1,130  -1,160  -4,630 

Subtotal— Subtitle  D   -1,040  -2,450  -3,750  -4,695  -5,285  17,220 


SUBTITLE  E-USER  FEES 
Sec.  12401.  4-year  extension  of  customs 

user  fees   0       -572       -562       -568       -590  -2,292 

Sec.  12402.  5-year  extension  of  internal 

revenue  user  fees a   -45         -45         -45         -45         -45  -225 

Sec.  12403.  Increase  in  PBGC  premium 

rates   -120       -130       -130       -130       -130  -640 


-250 

-410 

-120 

-205 

-35 

-50 

-5 

-10 

-235 

-500 

-50 

-95 

-30 

-50 

0 

-135 

-278 

-436 

-185 

-351 

-85 

-175 

-70 

0 

-450 

-500 

-230 

-265 

-55 

-70 

-10 

-15 

-610 

-675 

-110 

-125 

-55 

-60 

-225 

-250 

-521 

-415 

-431 

-502 

-250 

-300 

0 

0 

-555 

-2,165 

-295 

-1,115 

-75 

-285 

-15 

-55 

-755 

-2,775 

-135 

-515 

-65 

-260 

-275 

-885 

-360 

-2,010 

-548 

-2,017 

-340 

-1,150 

0 

-70 
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TITLE  XII — COMMITTEE  ON  WAYS  AND  MEANS:  SPENDING  PROVISIONS-SUBTITLES  A  THROUGH  E  AS 
REPORTED  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS— Continued 


[By  fiscal  year,  in  millions  of  dollars] 


1991  1992  1993  1994  1995 


Total  1991- 
95 


Sec.  12404.  Recovery  of  OASDI  overpay- 
ments by  means  of  reduction  in  tax 

refunds   0         -43         -28  0  0  -71 

Subtotal— Subtitle  E   165       -790.        -765       -743        -765  -3,228 

Total— Title  XII   -4,473      -8,952     -11,757     -13,480     -  14,873  -53,535 

State  and  local  effects   -25         -45       -120        -200        -290  -680 

a  Revenue  increase.  Negative  sign  represents  the  deficit  effect. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  15,  1990. 

Hon.  Dan  Rostenkowski, 
Chairman,  Committee  on  Ways  and  Means, 
United  States  House  of  Representatives, 
Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  concurs 
with  the  Joint  Committee  on  Taxation  estimates  of  the  revenue  ef- 
fects of  the  tax  provisions  included  among  the  Reconciliation  provi- 
sions of  the  Committee  on  Ways  and  Means. 
Sincerely, 

Robert  D.  Reischauer 


ADDITIONAL  VIEWS  OF  RICHARD  GEPHARDT  AND  LEON  E. 

PANETTA 

We  have  discussed  with  the  Congressional  Black  Caucus  the  need 
for  greater  investment  in  the  areas  of  education,  health,  science 
and  housing.  We  agree  that  every  effort  must  be  made  to  advance 
legislatively  in  budget  resolutions,  authorizing  bills  and  appropria- 
tion bills  funding  levels  which  will  achieve  the  goals  set  forth  for 
the  following  functions: 

INTERNATIONAL  AFFAIRS  (150) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $1.8  billion  in  Budget  Authority  and  $1.7  bil- 
lion in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  targeted 
for  Southern  African  Development  Assistance,  Ethiopia/ Sudan 
Famine  Relief,  the  PL480  program  and  Refugee  Assistance  pro- 
grams. 

GENERAL  SCIENCE,  SPACE  AND  TECHNOLOGY  (250) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $500  million  in  Budget  Authority  and  $400 
million  in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  tar- 
geted for  Science  and  Technology  programs  for  Historically  Black 
Colleges  and  Universities. 

ENERGY  (270) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $500  million  in  Budget  Authority  and  $400 
million  in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  tar- 
geted for  Hispanic  and  Historically  Black  Colleges  and  University 
consortia  agreements  with  the  Department  of  Energy. 

COMMERCE  AND  HOUSING  CREDIT  (370) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $2  billion  in  Budget  Authority  and  $2  billion 
in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  targeted  for 
the  programs  of  the  Gonzalez,  Dellums  and  Conyers  housing  bills 
(H.Rs.  5157,  1122  and  969) 

COMMUNITY  AND  REGIONAL  DEVELOPMENT  (450) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $2.6  billion  in  Budget  Authority  and  $300 
million  in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  tar- 
geted for  the  programs  of  the  Urban  Homesteading  Act  (H.R.  1181) 


(371) 
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EDUCATION  AND  TRAINING  (500) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $2.4  billion  in  Budget  Authority  and  $2.0  bil- 
lion in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  targeted 
to  fund  the  Carl  D.  Perkins  Vocational  Education  Act,  the  School 
Lunch  and  Child  Nutrition  Act,  Head  Start  and  Handicapped  Edu- 
cation, to  create  Educational  R&D  Districts  for  educational  re- 
search and  development,  Youth  Incentive,  Employment,  Drop-Out 
Prevention  and  Anti-Gang  Violence  programs,  and  to  create  a  new 
government  guaranteed  bond  program  to  raise  capital  improve- 
ment funds  for  private  Historically  Black  Colleges  and  Universities 

INCOME  SECURITY  (600) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $1.5  billion  in  Budget  Authority  and  $1.5  bil- 
lion in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  targeted 
to  fund  WIC,  School  Breakfast  and  Child  Care  Food  programs, 
AFDC  Assistance  and  Community  Food  Nutrition,  AFDC  Work  Ac- 
tivities, Job  Opportunities  and  Basic  Skills  (JOBS)  Training  and 
Snack  to  Child  Care  and  Temporary  Emergency  Food  Assistance 
programs  

VETERANS  BENEFITS  AND  SERVICES  (700) 

Increases  over  current  services  provided  for  under  this  function 
should  reach,  at  least,  $500  million  in  Budget  Authority  and  $500 
million  in  Outlays  by  FY  1993  and,  to  the  degree  possible,  be  tar- 
geted for  expanding  Education,  Training  and  Rehabilitation  and 
for  increases  in  Veterans  Housing,  Hospital  and  Medical  benefits 

We  look  forward  to  working  with  the  Congressional  Black 
Caucus  on  this  important  matter. 

o 
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